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REPORT  OF  DECISIONS 

OF  THE 

SUPREME  COURT  OF  APPEALS 


OF 


WEST    VIRGINIA 


CHARLESTON 

Bank  v.  Wetzel. 

Submitted  March  30,  1905.     Decided  April  25,  1905. 

1.  Bill  of  Exceptions— Orrf/?r  to  be  Entered  by    Clerk,    and  Not  the 
Bill— Practice, 

When  a  judge  in  vacation  makes  an  order  under  section  9,  chap- 
131,  Code,  1899,  showing  that  he  has  executed  a  bill  of  exceptions, 
and  so  certifies  it  to  the  clerk,  the  clerk  must  record  the  order 
in  the  law  order  book  and  attest  it;  but  it  is  not  necessary 
that  the  bill,  or  any  part  of  it,  be  literally  recorded  in  said  book, 
(p.  3.) 

2.  Bill  of  Exception — Part  of  Record  hy  Identification    per  *e. 

If  a  bill  of  exceptions,  though  bearing  no  letter,  number  or  other 
mark  of  identity,  do  of  itself  by  its  own  matter  and  character 
identify  itself  as  the  bill  mentioned  in  the  order  of  court  or  the 
judge  certifying  its  execution,  the  bill  is  part  of  the  record,  (p.  3.) 

3.  Negotiable  Notes — Acts  of  Cashier  of  Bank  Beyond  His  Powers 
Does  Not  Release  Surety  on  Note, 

A  cashier  of  a  bank  has  no  implied  power,  merely  by  virtue  of 
his  office,  to  receive  money  for  interest  in  advance  on  a  note  owned 
by  the  bank  and  agree  to  extend  time  of  payment  and  thus  dis- 
charge an  endorser  from  liability,     ^p.  5  &  8.) 

4-     Negotiable  Notes— ?/ofic6  of  Protest  to  Decedent,  Received  hy 
Admr,,  Oood. 

A  notarial  notice  of  protest  of  non-payment  of  a  note  addressed 
to  an  endorser  as  if  living,  when  the  endorser  is  dead,  if  actually  re- 
ceived by  his  administrator,  is  good  to  charge  such  endorser's  es- 
tate,    (p.  3.) 
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5.    Negotiable  Notes— Protest  and  Notice — When  Evidence  of  Re- 
quired— Practice, 

To  require  proof  of  protest  and  notice  of  non-payment  when  the 
same  are  averred  in  a  declaration,  they  must  be  put  in  issue  by  a 
plea  such  as  will  call  for  such  proof,     (p.  4.) 

Error  to  Circuit  Court,  Jackson  County. 

Action  by  the  Bank  of  Ravenswoocl  against  Flora  Wetzel, 
administratrix  of  C.  C.  Smith.  Judgment  for  defendant,  and 
plaintiff  brings  error. 

C.  E.  Hogg,  for  plaintiff,  in  error. 

J.  M.  Harper,  Starkey  &  PAiiSoxs,  and  Walter  Pen- 
dleton, for  defendent  in  error. 

Brannon,  Judge: 

R.  T.  W^etzel  made  a  promissory  note  for  $1,250.00  paya- 
ble to  B.  D.  Williams  at  the  Bank  of  Kavenswood,  which  was 
endorsed  by  AVilliaras  and  next  by  C.  C.  Smith.  The  bank 
brought  debt  against  Flora  Wetzel,  administratrix  c.  t.  a.  of 
Smith.  The  administratrix  filed  two  pleas  in  confession  and 
avoidance,  in  effect  averring  that  Smith  was  an  accommoda- 
tion endorser  for  AVilliams,  and  that  the  bank,  in  considera- 
tion of  $34.15  paid  as  advance  interest  by  AVetzel,  after 
maturity  of  the  note,  agreed  to  give  Wetzel  four  months 
further  time  for  payment,  without  the  knowledge  or  consent 
of  Smith  or  his  personal  representative,  and  thereby  released 
him  from  liability  on  the  note.  The  plaintiff  replied  gen- 
erally to  the  pleas.  The  case  was  tried  by  the  court  in 
place  of  a  jury,  and  the  court  found  and  gave  judgment 
for  the  defendant,  and  the  bank  brought  the  case  to  this 
Court  by  a  writ  of  error.  Smith  died  l)efore  the  maturity  of 
the  note. 

Counsel  for  defendant  says  that  the  bill  of  exceptions  is 
not  part  of  the  record,  as  the  paper  appearing  in  the  printed 
record  purporting  to  be  a  bill  of  exceptions  has  no  ear-mark 
by  letter,  number  or  otherwise  to  identify  it.  The  paper 
begins  with  the  title  of  the  case,  and  offers  itself  as  a  bill  of 
exceptions  by  the  usual  opening,  "Be  it  remembered  that  upon 
the  trial  of  the  aboveentitledcause,"certainevidence  was  given, 
giving  that  evidence  in  full  and  in  all  respects  showing   that 
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such  evidence  belongs  to  the  case,  and  the  evidence  itself 
showing  that  it  belongs  to  the  case.  The  bill  is  signed  by 
the  judge,  his  certificate  stating  that  it  is  all  the  evidence 
given  in  the  case,  and  his  order  under  the  caption  of  the 
case  certifies  the  bill  to  the  clerk,  with  direction  to  him  to 
enter  that  order  in  the  law  order  book,  and  it  is  certified  by 
the  clerk  as  of  record.  It  is  true  that  no  number  or  letter 
identities  the  bill;  but  it  ear-marks  itself  as  belonging  to  the 
case.  True,  McKendree  v.  Shelton^  51  W.  Va.  516,  requires  a 
paper  made  part  of  a  bill  of  exceptions  to  be  in  some  way 
marked  for  identity;  but  if  its  character  is  given  with  suffi- 
cient certainty  to  safely  identify  it,  as  in  this  case,  it  is 
!  enough.     If  a  bill  of  exceptions  should  say  that  a  deed  from 

j  A  to  B  conveying  one  hundred  acres  of  land,  or  dated  on  a 

certain  date,  that  would  identify  that  deed,  without  mark  or 
letter.     Is  it  meant  by  counsel  that  the  bill,   l>eing  made  in 
I  vacation  under   Code  1899,   chapter  131,   section  9,  must  be 

I  spread  in  its  every  word  on  the  order  lx)ok?    ^Vells  v.  Smithy 

!  49  W.  Va.  78,  and    Craft   v.    2fann,  46  Id.  478,  in  saying 

that  bills  of  exception   certified  to  a  clerk  must  be  entered 
upon  the  order  book,  do  not  mean  that  they  shall  be  in  every 
I  word    spread   on    the    order   lx)ok.       The     words    of    the 

statute  are  those  used  in  those  cases;  but  it  was  never  meant 
to  require  almost  the  impossible,  to  fill  order  books,  at   the 
j  expense  of  great  prolixity  and  costs,  by  reciuiring  literal  en- 

try. It  is  simply  intended  that  the  judge's  order  shall  be 
recorded  to  show  that  a  bill  of  exceptions  was  made,  just  as 
an  order  made  in  term  so  certifies.  It  is  not  required  to  be 
more  definite  in  the  one  case  than  in  the  other.  If  the  order  is 
of  record,  and  you  can  identify  the  bill  by  it,  it  is  enough.  The 
public  officer,  the  clerk,  preserves  and  under  his  oath  copies 
the  right  paper  in  the  api^eal  record.  The  order  made  in 
tenn  does  not  spread  the  bill  at  large  on  the  record.  It 
simply  notes  that  a  bill  was  executed  in  the  particular  case, 
and  orders  it  to  be  considered  a  part  of  the  record.  It  only 
certifies  it  as  having  been  made,  and  if  the  paper  identifies 
itself  as  a  bill  of  the  case,  it  is  good. 

The  defense  makes  the  iK)int  that  there  was  no  sufficient 
valid  notice  of  protest,  l:)ecause  the  notary  who  gave  it  was 
a  stockholder,  and  because  it  was  addressed  to  Smith  as  if 
living  when  he  was  dead.    I  do  not  see  that  the  matter  of  in- 
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terest  would  invalidate  the  protest.  The  statute  excluding 
the  evidence  of  a  witness  against  a  dead  party  does  not  apply. 
As  to  interest,  the  holder  himself  may  give  notice.  If  it  be  said 
that  his  protest  could  not  be  read  as  evidence,  that  is  imma- 
terial, owing  to  the  fact  that  Mrs.  Wetzel  swears  as  a  witness 
that  she  received  that  notice.  And  that  fact  dispenses  with 
further  discussion  of  this  matter.  A  further  answer  to  this 
point  is  that  there  was  no  plea  putting  that  matter  in  issue, 
nil  debet.  WUUamH  v.  Barthtt,  72  Tenn.  620.  Now,  the 
claim  is  that  the  notice  should  have  been  addressed  to  the  ad- 
ministratrix. What  is  the  object  of  notice?  To  give  notice 
to  the  party  if  living,  or  his  personal  representative,  if  dead, 
of  the  non-payment  of  the  note.  Personal  notice  does  this. 
Written  notice  also.  Just  so  the  proper  party  get  notice, 
that  suffices,  as  the  sole  and  only  purpose  of  notice  is  accom- 
plished, that  is,  a  warning  of  non-payment.  To  require  more 
than  this  would  he  without  reason  and  deny  justice  on  barren 
technicality.  Moore  v.  Moore,  22  La.  Ann.  227;  2  Rob. 
(new)  Prac.  207;  Beale  v.  Peck,  12  Bar)).  245;  Drexler  v.  Mc- 
(rlynn,  99  California  143;  Srnalh}/  v.  Wright,  11  Vroom 
471,  2  Daniel,  Neg.  Instr.  section  1000. 

As  to  further  indulgence:  The  evidence  conflicts  as  to 
whether  the  payment  of  $34.15  was  made  as  a  partial  pay- 
ment only,  or  as  interest  in  advance  for  extension  of 
time  of  payment.  My  conclusion  is  that  as  the  burden  of 
proof  here  is  on  the  defendant,  she  has  not  sustained  the 
point  that  further  time  w^as  given.  I  think  the  oral  evidence, 
and  the  record  in  the  two  books  of  the  bank,  show  that  the 
said  $34.15  was  simply  a  partial  payment.  If  this  is  so, 
there  is  nothing  in  this  defense  for  want  of  evidence;  and  if 
this  is  not  so,  still  that  defense  must  fail  for  want  of  law  to 
sustain  it.  Concede  that  there  was  an  agreement  by  the 
cashier  to  receive  the  §34.15  and  grant  indulgence.  The 
cashier  had  no  implied  authority  to  do  this.  No  express  au- 
thority is  proven;  no  ratification  by  the  bank  of  this  loose, 
unwarranted  act  is  proven.  Counsel  cites  2  Am.  &  Eng. 
Ency.  L.  (1  Ed.)  reading:  *'The  cashier  is  the  chief  execu- 
tive officer  through  whom  the  whole  financial  operations  of 
the  bank  are  conducted.  His  acts  within  the  scope  of  the 
general  usage,  practice  and  course  of  business  of  the  bank 
will  bind  the  bank  in  favor  of  a  third  person  possessing  no 
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other  knowledge."'  A  cashier  has  very  wide  powers.  Tlie 
Supreme  Court  says  in  f/.  S.  v.  City  Bmd%  21  How.  356. 
"The  court  defines  the  cashier  of  the  bank  to  be  an  execu- 
ti\re  oflScer  by  whom  its  debts  are  received  and  paid,  and  its 
securities  taken  and  transferred,  and  that  his  acts,  to  be 
binding  upon  a  banlv,  must  be  done  within  the  ordinary 
course  of  his  duties.  His  ordinary  duties  are  to  keep  all  the 
funds  of  the  bank,  its  notes,  bills  and  other  choses  in  action, 
to  be  used  from  time  to  time  for  the  ordinary  and  extraordi- 
nary exigencies  of  the  bank.  He  usually  receives,  directly 
or  through  sul3ordinate  officers,  all  moneys  and  notes  of  the 
bank,  delivers  up  all  discounted  notes  and  securities  when 
they  have  been  paid,  draws  checks  to  withdraw  the  funds  of 
the  bank  where  they  have  been  deposited,  and  as  the  execu- 
tive officer  of  the  bank,  transacts  most  of  its  business.""  4 
Thompson  on  Coriwrations  section  4741.  He  has  full  power 
within  the  just  scojje  of  his  authority,  according  to  the  gen- 
eral usage,  practice  and  course  of  business  in  such  case.  Cook 
on  Corp.  section  718;  Clark  &  Marshall,  Corp.,  section  705. 
But  there  is  at  least  one  notable,  logical,  necessary  excep- 
tion, essential  to  protect  stockholders  against  loss  and  wreck 
of  the  l)ank;  to  protect  them  against  what  is  quite  common, 
the  loose  practice  and  unwarranted  assumption  of  power  by 
cashiers.  A  cashier  has  no  implied  power,  merely  by  virtue 
of  his  office,  to  give  away,  surrender  or  release  the  bank's  se- 
curities. He  can  do  no  act  which  so  operates.  When  he 
does  this  he  is  outside  the  scope  of  his  authority,  is  acting 
not  according  to  usage,  practice  or  usual  course  of  bus- 
iness, but  in  plain  disregard  of  the  rights  of  the  bank.  "The 
cashier  of  a  bank,  unless  specially  empowered  to  do  so,  has 
no  authority  to  release,  otherwise  than  in  due  course  of  busi- 
ne&s  and  on  payment,  the  makers  of  notes  or  other  debtors  of 
banks,  or  to  release  sureties  or  endorsers."  Clark  and  Mar- 
shall on  Corporations  2158.  Such  is  the  current  of  authority. 
1  Daniel Neg.  Instruments  section  395  (1  Ed.)  says:  "It  is 
well  settled  that  neither  the  president  nor  the  cashier  of  a 
bank  has  authority,  virtnte  officii^  to  give  up  or  release  a 
debt  or  liability  to  the  bank,  or  make  any  admission  which 
would  release  any  party  to  an  obligation,  negotiable  or  oth- 
erwise, due  to  the  bank — for  such  purposes  the  board  of  di- 
rectors only  having  the  power  to   act.""     As  Thompson  on 
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Corporations,  Vol.  4,  section  4750,  says,  even  the  directors 
have  no  power  to  release  or  give  away  assets  which  it  is  their 
duty  to  preserve.  "A  cashier  cannot  virtute  officii  release 
a  surety  upon  a  note  held  by  the  bank,  even  though  the 
bank  holds  other  security  to  which  it  might  resort.  Special 
authority  is  necessary  to  justify  such  release."  Morse  on 
Banking,  section  169. 

Counsel  for  the  bank  aptly  says:  ''The  release  of  a  debtor 
is  an  act  of  ownership,  and  not  of  administration,"'  citing 
many  cases,  among  them  Union  Banl*\.  Bagleij^  10  Rob, 
(La.)  43;  Hodgiw.  First  ^\lt.  Bank,  22  Grat.  51;  Ecker  v. 
First  Xat,  Banh,  59  Md.  291;  Graij  v.  Bank,  81  Md.  631. 
The  case  in  22  Grattan  51  involved  the  right  of  a  president  to 
give  a  certificate  that  a  note  in  the  hands  of  the  bank  was  given 
as  a  mere  voucher,  not  as  evidence  of  debt.  President  Mon- 
cure  said:  "But  certainly  neither  the  president  nor  cashier 
could,  virtute  officii,  give  up  a  debt  or  liability  of  the  bank, 
or  bind  the  bank  by  such  an  admission."  Counsel  for  the  l)ank 
further  justly  says  that  the  act  in  ciuestion  is  equivalent  to  the 
surrender  of  the  note,  and  the  acceptance  of  a  new  note 
without  Smith  as  an  endorser;  in  effect  the  discharge 
of  the  old  note  by  the  acceptance  of  a  new  note  of  the 
maker  only,  citing  Banl'  v.  Hart,  20  L.  R.  A.  780. 
When  a  note  is  extended  as  to  payment,  the  usual  bank- 
ing usage  requires  a  new  note  by  makers  and  endorsers. 
Can  a  cashier  depart  from  this  usuage  with  safety,  accept  in- 
terest in  advance,  and  agree  to  extend  time  without  consent  of 
the  endorsers?  This  is  not  the  execution  of  usual  powers  of 
office.  It  is  the  waste  of  assets.  Any  other  rule  would  be  ruin- 
ous to  stockholders.  }Va/k'efi(7(f  V,  Truesdelh  55  Barbour  602, 
so  much  relied  on,  is  not  from  a  court  of  high  authority.  It 
does   not  discuss  the  question.  It  cites  nota  single  authority. 

In  view  of  what  has  l)een  said  as  to  the  want  of  iK)wer  in 
the  cashier  to  grant  indulgence,  it  is  not  material  to  advert 
to  letters  written  by  the  cashier  a  good  w^hile  after  the  date 
wdien  he  is  said  to  have  granted  further  time,  and  w^hich  are 
claimed  to  contain  admissions  that  he  had  granted  further 
time  to  Wetzel.  However,  I  will  say  that  on  authority 
above  quoted  from  Daniels  and  Judge  Moncure  such  admis- 
sions are  alx)rtive.  They  do  not  bind  the  bank.  Elemen- 
tary law  found  in   1    Greenleaf   on    Evidence   section    113, 
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shows  that  such  admissions  are  not  admissible  a^inst  the 
l3ank,  because  made  a  considerable  time  after  the  date  of  the 
act  of  the  cashier  granting  indulgence.  That  matter  was  closed. 
Such  admissions  are  not  part  of  the  res  gestae.  See  Am.  & 
Eng.  Ency,  L.  (2  Ed.)  695;  1  Jones  on  ICvidence  section  270; 
Hawker  v.  B,  d\  O.  i?.  R.  Co.,  15  W.  Va.  628;  Corder  v. 
TaJhott,  14  W.  Va,  277;  Smltli  v.  Betty,  11  Grat.  752,  19 
S.  E.  787,  Lake  v.  Tijree.  That  is  one  reason  why 
those  letters  amount  to  nothing  as  admissions,  they  being 
mere  statement  as  to  past  occurrence.  Another  reason  is  that 
the  cashier  has  no  power  to  bind  the  bank  by  such  admis- 
sions made  at  any  time. 

The  point  is  made  that  as  the  plaintiff  did  not  tile  a  special 
replication  denying  the  authority  of  the  cashier  to  extend  the 
time  of  payment,  it  must  be  taken  for  a  fact  that  he  had 
such  authority.  No  plea  avers  that  the  cashier  had  authority 
to  extend  the  time.  The  pleas  Bled  did  not  say  that  the 
cashier  extended  indulgence  and  had  authority  to  do  so,  and 
thus  did  not  put  his  authority  in  issue.  It  did  not  say  that 
the  cashier  granted  this  indulgence:  it  said  that  the  bank  did 
so.  The  plaintiff  denied  this  by  his  general  replication  to 
the  pleas.  It  was  not  necessary  to  tile  special  replication. 
Under  the  pleas  in  confession  and  avoidance,  the  defend- 
ant had  to  show  extension  of  time  by  competent  au- 
thority, and  to  do  this  had  to  show  that  as  the  cashier  ex- 
tended the  time  he  had  i)ower  to  do  so.  She  had  to  sliow  an 
extension  binding  the  bank  under  the  general  replication  that 
the  bank  did  not  do  so. 

We  reverse  the  judgment  and  render  judgment  for  the 
plaintiff  for  SI, 474. 70.  with  interest  from  the  iMi  day  of 
Xoveml)er,  1901,  that  being  the  date  of  the  judgment  of  the 
circuit  court,  and  the  costs  of  the  plaintiff  in  that  court 
exiiended,  payable  out  of  assets  in  the  hands  of  the  admin- 
istratrix. 

ON  KEHEAKING. 

It  is  only  that  labored  argument  was  made  on  rehearing 
that  I  write  a  second  opinion  in  the  case.  Reconsideration 
has  only  confirmed  my  opinion  that  the  defense  to  the  action 
is  destitute  of  strength  in  law  or  justice  in  fact.  It  is  only 
a  hard  case  on  Smith's  estate   in  the  same  sense  in   which 
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every  case  where  a  surety  pays  a  just  debt  for  an  insolvent 
principal  is  hard  on  the  surety.  Promptly  on  maturity  the 
bank  gave  the  administratrix  notice  of  the  fton-payraent  and 
protest.  She  says  she  received  and  understood  this  notice. 
She  thus  was  informed  that  the  bank  looked  to  Smith's  es- 
tate for  payment.  She  could  have  given  notice  to  the  bank 
to  sue,  or  sued  herself  in  equity  to  compel  the  principal  to 
pay,  if  it  would  have  been  of  avail,  the  principal  being  in- 
solvent. Can  it  be  contended  successfully  that  notice  to 
sue  could  not  have  been  given  the  bank  because  it  had  bound 
itself  to  extend  time  by  taking  interest  in  advance  for  re- 
newal? It  cannot  for  several  reasons.  To  release  a  surety 
by  extension  of  time,  the  extension  must  be  based  on  val- 
uable consideration,  so  as  to  tie  the  hands  of  the  creditor 
and  disable  him  from  suing.  Bank  v.  Pan^onH^  45  W. 
Va.  688.  Concede  that  payment  of  interest  in  advance 
with  promise  to  extend  for  a  fixed  time  will  discharge  a 
surety,  where  the  creditor  is  an  individual.  ParMonx  v.  Har- 
old, 46  W.  Va.  122,  So  it  would  where  the  creditor  is  a 
bank,  if  the  promise  of  extension  is  made  by  the  directors. 
But  to  tie  the  hands  of  a  V)ank,  and  prevent  it  from  suing, 
the  act  of  extension  must  be  a  valid  act,  one  binding  it,  else 
its  power  to  sue  is  not  affected,  and  the  surety  can  notify  it 
to  sue  or  himself  sue.  Extension  "will  not  release  sureties 
unless  the  bank  had  entered  into  an  agreement,  whereby  it 
bound  itself  legalJy  to  grant  such  indulgence.''  Ba^iJc  v. 
EvaiiH  dc  Dorse}/ ^  9  W.  Va.  374.  All  agree  that  it  must  be 
a  valid,  binding  act  of  extension  to  tie  the  hands  of  the  bank. 
Canton  V.  Dunlap,  23  Amer,  Dec,  194.  Here  w^e  have  the 
same  question  discussed  in  the  first  opinion.  Had  the 
cashier  powder  to  make  a  promise  to  extend  time  and  prevent 
suit  by  the  bank  or  Smith's  estate?  Now,  all  would  say  that 
the  law  given  in  5  Cyc.  475  is  sound,  that  a  cashier  has  no 
authority  "to  release  the  maker  of  a  note,  or  a  party  or 
surety  thereon.''  Yet  it  is  claimed  that  he  may  by  extend- 
ing time  indirectly  do  what  he  can  not  directly  do,  release 
a  surety.  What  more  vital  act  is  to  be  done  by  a  bank  than 
making  loans  or  renewing  them?  The  universal  usage  is, 
that  the  directory  in  assembled  meeting  does  this.  We 
know  this  by  judicial  cognizance,  and  the  evidence  shows 
that  such  was  the  rule  with   this   bank — none  but  the  direc- 
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tors  having  this  iK)wer.  Our  Code,  chapter  58,  section  49, 
says  that  the  directors  of  a  corporation  "'shall  have  power 
to  do.  or  cause  to  be  done,  all  things  that  are  proi)er  to  be 
done  by  the  corporation/'  And  chapter  54,  section  79,  pro- 
vides as  to  banks  that  the  directors  '"shall  administer  the 
affaii-s  of  the  company/'  Surely  the  making  and  renewal 
of  loans  are  acts  of  gravity,  deeply  concerning  a  bank,  not 
within  the  ordinary  i>owers  of  a  cashier,  under  the  usual 
course  of  business  proper  to  l)e  done  only  by  the  directory, 
and  committed  to  it  by  those  statutes  proijerly  construed.  Is 
not  the  extensions  of  time  for  a  future  period  like  the  ex- 
pired [)eriod,  another  loan,  or  a  renewal  ?  The  cashier  not 
merely  loans,  but  by  the  loan  releases  an  indorser.  Morse 
on  Banks,  section  117,  says:  "Thus  the  making  of  discounts 
is  an  inalienable  function  of  the  directors.  They  cannot  part 
with  it,  or  invest  any  officer  or  officers  with  it.  It  vests 
with  them  alone  and  exclusively.  It  is  a  [)ower  of  that  de- 
gi'ee  of  vital  importance  that  it  cannot  be  taken  out  of 
the  policy  of  the  general  principle,  that  powers  of  a  public 
nature,  given  by  the  Legislature,  cannot  be  delegated.  The 
Legislature  imposes  ui)on  the  board  the  duty  of  taking 
charge  of  all  those  matters  of  business  uiK)n  the  wise  and 
skillful  conduct  of  wdiich  the  property  of  the  institution  and 
the  safety  of  i)ersons  dealing  with  itdei)end.  This  duty  they 
cannot  shift  in  whole  or  part  uiK>n  others,  and  it  covers  no 
department  of  banking  more  unquestionably  than  the  making 
of  loans  and  discounts.''  Abundant  authority  supports  the 
statement  of  the  first  opinion  that  a  cashier  cannot  release  a 
surety  or  liability,  or  make  any  admission  releasing  any 
party  to  a  debt — but  only  the  dii*ectors  can  do  so,  if  they 
can,  in  addition  to  authority  there  cited,  (irai/  v.  Farmert<' 
Bank\  81  Md.  65,  is  apt  in  this  case.  It  holds  that  a  cashier 
has  no  power  to  accept  a  new  note  so  as  to  discharge  a  surety 
on  the  first  note.  Money  was  paid  in,  and  it  was  claimed 
that  it  was  advance  interest.  It  was  held  that  "if  the  entry 
on  the  lx)oks  of  the  bank  were  to  be  construed  a.s  payment 
of  interest  in  advance,  and  sin  agreement  to  extend  the  time, 
so  as  to  discharge  the  surety,  then  the  cashier  had  no  au- 
thority to  make  such  contract  or  entry."  It  was  held  that 
the  money  should  only  be  applied  pro  tan  to  on  the  note.  In 
oar  case  the  cashier  entered  on  the   note,   ''May  8rd,  1898. 
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Discount  paid  for  four  months,  §34.15,  to  Sept.  3,  1898.  Pd. 
by  R.  T.  Wetzel,  which  is  applied  as  a  credit  on  within 
note."  Some  evidence  goes  to  show  that  the  cashier  began 
the  endorsement  and  before  completing  it  remarked  that  he 
had  no  authority  to  extend  time,  and  added  the  words  of 
credit.  It  is  claimed  that  he  later  added  the  words  of  mere 
credit.  Hay  so.  Say  that  he  received  the  money  as  dis- 
count and  promised  to  extend  time,  w^hich  he  denies.  Under 
that  Maryland  case,  and  a  volume  of  law,  that  enti'y,  that 
promise,  go  for  naught,  do  not  bind  the  bank.  We  are  cited 
5  Cyc.  473  for  the  words  that  a  cashier  may  ''extend  time 
for  paying  a  note.""  It  is  inconsistent  with  the  passage 
quoted  above  from  5  ('yc.  475.  Only  one  ca^^e  is  cited,  and  it 
is  relied  on  as  pointed  authority.  Wakc/ir/d  Bank  v.  Tnies- 
daJc^  55  Barbour,  602.  It  is  counter  to  a  river  of  au- 
thority and  wholly  unsatisfactory  in  itself.  The  real  point 
of  the  case  was  whether  the  payment  was  tutciided  to  extend 
time.  The  opinion  is  short.  As  to  the  authority  of  the 
cashier  to  extend  time  the  case  gives  no  consideration, 
but  in  a  few  closing  lines  simply  asserts  the  power,  giv- 
ing not  a  sylhil)le  of  authority.  Moreover,  it  comes  from 
a  court  not  of  high  authority,  the  supreme  court  of  Now 
York,  it  not  being  the  highest  court  of  that  state.  The  Court 
of  Apiieals  is. 

It  is  claimed  that  the  ])ank  ratified  the  act  of  the  cashiei*. 
Of  this  there  is  no  evidence.  The  bank  lK)oks  show  that  the 
5?34.15  was  entered  on  them  as  a  partial  i)ayment,  not  as 
advance  interest.  Protest  was  made  and  notice  given  of  it. 
No  one  but  the  directors  could  ratify.  They  diil  not.  They 
would  have  to  do  so  l)y  resolution.  They  act  collectively. 
There  is  no  evidence  they  knew  of  the  alleged  extension. 
Ratification  only  occurs  where  there  is  knowledge.  The 
ground  on  which  ratification  is  mostly  rested  is  the  retention 
of  the  $34.15.  Now,  the  oix^n  bank  books  showed  it  to  be  a 
partial  payment,  if  the  directors  ins])ected  them.  So  did  the 
])ack  of  the  note.  We  are  cited  to  our  case  of  Third  Xatlonal 
Bank  v.  Labor ui(f  Maiia  Co.,  49  S.  E.  544.  That  case  is  no 
authority  in  this  case.  There  the  president  of  a  corpora- 
tion made  its  note  payable  to  him,  and  he  negotiated  it  to  a 
bank  and  had  its  proceeds  credited  in  the  bank  to  his  company, 
which  used  the  money.     The  company  did   not  know  of   the 
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making:  of  the  note,  but  used  the  money.  It  denied  its  lia- 
bility on  the  note.  As  it  got  the  benefit  of  the  money,  and 
did  not  return  it  to  the  bank  discounting  the  note,  that  was 
held  to  ratify  the  note  and  bind  the  corporation.  There  the 
note  was  denied.  The  corporation  could  not  keep  the  money 
and  be  free  of  the  note.  In  the  present  case  the  note  is 
unquestioned — the  debt  conceded,  and  this  being  so  the 
bank  could  lawfully  retain  the  $34.15  as  part  payment, 
and  having  authority  to  retain  the  money,  its  act  did  not 
ratify"  the  unwarranted  act  of  the  cashier,  but  was  justified 
by    its  note,  as  held  in  the  case  cited  above  from  81  Md. 

We  therefore   adhere  to  the  judgment  made  on  the   first 
hearing. 


CHARLESTON 


Pickens  v.  Boom  Co. 
Submitted  March  14,  1905,  Decided  April  25,  1905. 

1.  Damages — Mill  Oumer  Damaged  ty  Backed  Water. 

An  owner  of  a  mill  damaged  by  backing  of  water  by  a  boom,  less- 
ening- the  working  power  of  his  mill,  may  recover  damages  from 
the  owner  of  the  boon.        (p.  12). 

2.  Damages  to  Mill  Owneb  by  Boom — Lease  Does  Not  Protect 
Ovmer  of  Boom, 

If  the  owner  of  a  boom  leases  it  Jto  another  to  be  operated  as  a 
boom,  and  at  the  time  of  the  lease  the  boom  is  a  private  nuisance 
damaging  a.mill  on  the  stream  above  the  boom,  the  owner  of  the 
lx)om  is  liable  to  the  mill  owner,  notwithstanding  the  lessee  may,  by 
addition  to  the  boom,  increase  its  power  to  damage  the  mill.     (p.  14.) 

3.  Damage  fbom  Private  Nuisance — Statute  of  Limitations. 

In  an  action  for  damage  to  real  property  from  a  private  nuisance, 
continuous,  but  not  permanent  in  character,  the  statute  of  limita- 
tion of  five  years  does  not  begin  to  run  from  the  begimiing  of  the 
nuisance,  but  on  the  actual  occurence  of  damage  from  it.  There 
may  be  recovery  for  damage  for  five  years  before  the  action, 
though  the  nuisance  and  damage  from  it  began  more  than  five 
years  before  action.        (p.  15). 

4.  Damages — Measure  Thereof. 

Measure  of  damages  and  evidence  thereof  in  action  for  damage 
to  a  mill  from  a  boom.        (p.  16). 
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5.    JuBY  Tbial — Motion  for  New  Trial — Evidence  of  Jurors  to  Sus- 
tain. 

Affidavits  of  jurors  are  not  admissible  to  prove  that  the  plain- 
tiff in  an  action  treated  them  to  liquor  during  the  trial  on  a  motion 
to  set  aside  a  verdict  in  his  favor  for  that  cause.        (p.  18). 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Roman  Pickens  against  the  Coal  River  Boom  & 
Timber  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

Payne  &  Paynk,  and  Brown,  Jackson  &  Knight  for 
plaintiff  in  error. 

('HILTON,  MacCokklk  &  Chilton,  A.  B.  LiTTLEPAGE,  and 
MoLix>HAN,  McClintic  &  Mathews,  for  defendant  in  error. 

Brannon,  President: 

Roman  Pickens  owned  a  water  grist  mill  on  Coal  River  in 
Kanawha  county,  and  The  Coal  River  Boom  and  Timber 
Company  constructed  a  log  boom  on  the  river,  below  the 
mill,  and  Pickens  claiming  that  the  obstruction  of  the  natural 
flow  of  water  in  the  river  by  the  l)oom  works  caused  gravel, 
sand  and  mud  to  settle  in  the  l)ed  of  the  river  instead  of  go- 
ing (m  with  the  current,  so  much  so  that  the  sediment  or  de- 
I)osit  rose  up  to  lx»  even  with  the  falls  at  the  mill,  sued  the 
Boom  Company  for  damage  to  the  mill  pro]>erty.  Pickens 
recovered  a  verdict  and  judgment,  which  were  set  aside  in 
this  Court.  The  report  of  the  case  in  51  W.  Va.  445  will 
state  more  fully  the  outline  of  the  case.  On  a  second  trial 
Pickens  obtained  a  verdict  and  judgment  for  $5,000.00  dam- 
ages, and  the  Boom  Company  brought  the  case  to  this  Court. 

Objection  is  made  to  instruction  1  of  the  plaintiff  because  it 
told  the  jury  that  if  the  boom  did  in  fact  work  damage  to  the 
mill,  the  finding  should  l)e  for  the  plaintiff.  It  is  argued 
that  it  denies  the  right  of  the  defendant  to  locate  and  use  its 
boom  franchise  in  a  reasonable  manner,  even  though  it  was 
not  chargeable  with  negligence  in  locating  or  oi)erating  the 
boom.  ''It  is  not  lawful  for  one  proprietor  to  impede  or 
diminish  the  ordinary  flow  of  water  so  as  to  materially  inter- 
fere with  the  enjoyment  of  other  proprietors. "  Gould  on 
Waters,  .section  218.     "  Where  there  had  l)een  an  injurious 
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diminution  in  the  flow  of  a  stream  to  the  use  of  which  a  mill 
owner  is  entitled,  he  may  recover  compensation  for  such  loss. 
And  where  a  mill  owner  is  prevented  from  running  his  mill 
by  an '  interruption  of  the  natural  flow  of  a  stream,  he  may 
recover  the  value  of  the  use  of  such  mill  during  the  period  of 
the  interruption.  And  the  determination  of  the  rental  value 
may  be  the  measure  of  damages.""  3  Joyce  on  Damages, 
section  2146;  2  Farnham  on  Waters,  sections  546,  547.  We 
shall  not  again  discuss  this  law  question.  It  is  /v^•<  judicata 
from  the  effect  of  our  former  decision,  that  if  the  boom  dam- 
aged the  mill,  Pickens  had  right  to  recover.  The  reason  for 
so  holding  will  be  found  in  the  two  opinions  on  the  former 
decision  of  this  Court.  I  think  that  decision,  in  that  result, 
is  right;  but  it  is  foreclosed,  right  or  wrong. 

The  objection  to  instructions  4  and  5  for  plaintiff  is  that 
they  give  as  the  measure  of  damages,  the  rental  value  of  the 
mill  ''  for  the  time ""  the  mill  was  stopped,  whereas  the  opin- 
ion of  JuDOE  Dent  said  that  the  measure  "is  what  the  mill 
would  have  been  worth  during  such  deprivation  of  its  use."' 
It  is  said  that  Pickens  sought  to  heai)  up  damages,  and  by 
the  use  of  the  word  "for''  instead  of  "during"'  mislead  the 
jury  to  a  fictitious  rental  value.  We  do  not  see  that  the 
point  is  substantial,  the  difference  material,  or  the  word  mis- 
leading. It  would  he  straining  the  point  to  reverse  a  long 
trial  for  this  cause. 

Objection  is  made  to  plaintiff's  instruction  0.  It  told  the 
jury  that  if  the  Boom  Company  secured  a  charter  and  a  loca- 
tion for  its  boom,  and  made  it  large  enough  to  catch  logs, 
and  afterwards  the  boom  was  leased  to  The  Coal  River  Boom 
and  Driving  Company  to  operate  for  catching  logs,  and  if 
the  lessee  company  had  used  the  lx)om,  and  additions  which 
said  lessee  had  made,  and  if  the  "location,  building  and  op- 
eration of  the  said  boom  caused  the  injury  to  the  plaintiff,'" 
then  the  defendant  could  not  escape  liability  on  account  of 
having  made  the  lease.  The  argument  against  the  instruc- 
tion is,  that  the  lessee  company  had  added  six  cribs  or  piers 
to  the  eighteen  existing  at  the  date  of  the  leasing  of  the 
boom,  and  nothing  in  the  lease  warranted  this  increase,  and 
that  if  the  boom  was  not  a  nuisance  when  leased,  the  defend- 
ant was  not  liable,  and  that  this  instruction  withdrew  from 
the  jury  that  question.     It  did  not  do  so.     It  says  "If  the 
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jury  further  find  that  the  location,  building  and  operation  of 
the  boom  has  caused  the  injury  to  the  plaintiff,"  thus  demand- 
ing, as  a  test  of  liability,  that  the  original  location,  building 
and  operation  of  the  boom  caused  the  damage.  Under  this 
instruction  damage  merely  from  addition  by  the  lessee  would 
not  make  the  lessor  company  liable.  ^*  If  the  owner  of  lands 
through  which  the  water  course  runs,  erects  a  dam  across  it 
which  lets  the  w^ater  back  on  the  proprietor  above,  and  then 
leases  the  land  with  the  nuisance  upon  it,  he  gives  with  the 
lease  implied  permissson  to  the  lessee  to  keep  up  the  dam, 
and  he  thus  becomes  a  participant  with  the  lessee  in  the 
wrong  while  the  dam  is  maintained  as  it  was  when  he  gave 
the  tenant  possession."  Cooley  on  Torts,  725.  If  a  landlord 
let  premises  already  a  nuisance,  he  and  the  lessee  are  both,  or 
either,  liable  for  the  continuance.  The  landlord  cannot  shift 
the  liability  to  other  shoulders.  And  even  if  the  lessee,  l^y 
some  work,  add  to  the  nuisance,  but  not  by  a  separate,  in- 
dependent w^ork,  but  one  used  along  with  the  instrument  of 
nuisance  let  to  him,  the  lessor  is  still  liable,  though  the  in- 
jury come  from  lx)th  the  work  as  it  w^as  when  leased  and  the 
additional  nuisance  coming  from  the  addition  made  by  the 
lessee.  The  injury  is  the  common  fruit  of  the  two,  though 
lessor  and  lessee  both  contributed.  How  can  you  divide  the 
injury — especially  in  such  a  case  as  this?  Where  the  lessee 
creates,  originates  an  independent,  separate  work,  unauthor- 
ized by  the  lessor,  the  lessee  is  liable  only.  Where  it  be- 
comes a  nuisance  only  by  the  lessee\s  act,  and  the  landlord 
has  not  contributed,  only  the  lessee  is  liable.  21  Am.  & 
Eng.  Ency.  L.,  (2  Ed.)  721;  1  Jaggard  on  Torts,  225;  1  Kin- 
kead  on  Torts,  99;  86  Am.  St.  R.  515-16-20.  These  princi- 
ples are  not  denied;  but  it  is  said  that  the  instruction  fails  to 
allow  the  jury  to  say  whether  the  boom  was  a  nuisance  when 
leased.  As  shown  above  it  makes  it  indispensable  that  the 
jury  should  find  it  to  l^e,  as  originally  located,  the  cause  of 
injury. 

Complaint  is  made  that  an  instruction  asked  by  the  defen- 
dant was  refused.  It  would  have  informed  the  jury  that  if 
the  waterfall  at  the  mill  had  l>een  lessened  by  the  boom,  then 
'' unless  the  injury  was  done  within  five  years  next  before 
the  suit,"  the  jury  could  not  find  for  the  plaintiff.  There 
are  two  answers  to  this  complaint.     This  is  the  case  of  a 
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continuing,  but  removable,  nuisance.  As  held  in  the 
former  decision,  the  plaintiff  could  recover  for  five  yeai^s 
next  before  suit.  It  is  not  the  case  of  a  i)ermanent,  irremov- 
able nuisance,  doing  injury,  at  its  start,  accomplishing  its 
harm  at  once  and  for  all  time,  so  that  limitation  starts  from 
the  completion  of  the  boom;  but  it  is  continuing,  each  day's 
injury  being  a  new  wrong.  The  deposit  of  sand  in  the  bed 
of  the  stream  may  have  l)een,  must  have  been,  gradual, 
creeping  slowly  up  the  river  and  not  harming  the  waterfall 
until  long  after  the  construction  of  the  boom.  So  it  was 
held  in  our  former  decision  in  this  case,  and  this  is  rex  Judi- 
cata, See  WattH  v.  Norfolk  R.  Co,,  39  W.  Va.  196;  Elh  v. 
Chenapeake  dc  O,  R^y^  49  Id.  65.  This  instruction  designs  to 
tell  the  jury  that  limitation  started  with  the  completion  of 
the  boom,  because  it  said  that  if  the  waterfall  had  been  less- 
ened '*by  the  location,  construction  or  oi)e ration  of  the 
boom,"  then,  unless  that  injury  was  within  five  years  l)efore 
suit,  there  could  be  no  recovery.  The  instruction  did  not 
put  the  proper  theory  under  the  statute  of  limitations.  The 
damage  ensuing  continuously  recovery  could  be  had  as  the 
damage  came.  That  it  was  the  purpose  by  the  instruction  to 
deny  recovery  if  the  building  of  the  boom  was  more  than 
five  yeai-s  l>efore  suit  may  be  asserted,  because  the  instruc- 
tion tot  all y  denies  any  recovery  on  the  hy])othesis  which  it 
states;  whereas,  if  such  were  not  its  imi>ort,  it  would  have 
allowed  recovery  within  five  years.  Secondly,  if  I  miscon- 
strue the  instruction,  and  it  puts  the  proi^er  rule,  then  its  re- 
fusal is  not  error,  for  the  reason  that  instructions  of  the 
plaintiff  clearly  told  the  jury  that  there  could  l)e  no  recovery 
for  damage  done  back  of  five  years  l>efore  suit. 

Complaint  is  made  that  improper  evidence  touching  assess- 
ment of  damages  was  allowed.  A  witness  was  allowed  to 
give  rental  value  for  the  year  1892,  and  then  to  give  it  for 
each  of  five  years  before  suit  l>eginning  April,  1894,  and 
show  the  loss  each  year,  diminishing  the  rental  value  yearly 
until  it  came  to  nothing  the  last  year,  owing  to  the  growing 
harm  from  the  yearly  sediment.  Then  the  (luestions  were 
asked  "What  in  your  judgment,  taking  into  consideration 
your  knowledge  of  this  mill  property  and  its  situation,  would 
have  been  a  fair  rental  value  for  it  under  the  conditions  existing 
in  1892,  when  you  started  to  operate  it  for  the  following  year  ?" 
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'*What  in  .your  judgment,  based  upon  the  same  mattei-s 
and  things,  would  have  been  a  fair  rental  value  for  that  prop- 
erty under  the  conditions  then  existing  between  April,  1894, 
and  April,  1895  ?  "  and  like  questions  as  to  subsequent  years. 
It  is  asked  by  counsel,  ''  What  bearing  had  the  rental  value 
of  the  mill  for  1892  ?  If  the  boom  had  never  been  built,  is 
there  any  presumption  that  the  rental  value  or  earning  value 
of  the  mill  for  1892  would  continue  the  ^same  from  year  to 
year  down  to  April,  1899  i  '"  No  presumption  of  law,  and 
no  presumption  of  fact,  it  may  be  true;  and  yet  is  it  not  a 
circumstance  from  which  reasonable  inference  can  be  made? 
Now, the  former  decision  held  that  the  measure  was  the  rental 
value  during  stoppage  caused  by  the  lx>om,  and  that  the 
rental  value  should  be  the  rental  value  of  the  property,  ''  as 
though  the  nuisance  did  not  exist.'"  The  year  1892  was  just 
before  1893,  in  which  injury  to  the  mill  tegan.  It  is  right 
to  take  as  a  test  or  gauge  some  year  before  the  boom  was 
built.  You  have  to  do  so.  Why  is  not  1892  the  fairest? 
Opinion  of  competent  persons  as  to  damages  in  such  cases  is 
proper.  Miller  \,  Pulp  Co.,U)  W.  Va.  567;  Railroad  v. 
Foreman,  24  fd,  663;  Hargrmve  v.  KimherUj,  26  Id,  787. 
How  otherwise  can  you  approximated  It  is  claimed  that  the 
number  of  days  of  stoppage  ought  to  be  shown.  That  is  one 
process,  but  it  is  a  demand  with  which  it  would  be  difficult 
to  comply.  There  is  a  volume  of  evidence  to  prove  the  daily 
earning  capacity  of  the  mill,  the  quantity  of  grain  which  it 
grinds,  the  profit,  etc.  The  evidence  here  objected  to  goes 
along  with  other  evidence,  and  is  not  improper.  The  rental 
value  was  proi)erly  given  in  a  year  when  the  nuisance  did  not 
exist,  and  then  for  years  during  its  existence.  I  think  our 
former  decision  justified  this.  It  declared  rental  value  the 
measure;  that  if  the  loss  were  total,  then  the  loss  of  profits 
or  rental  value  would  be  the  measure.  In  case  of  movable 
nuisance,  whicli.it  held  this  to  be,  it  is  declared  to  be  based 
on  rental  value.  Witnesses  acquainted  with  the  mill,  prac- 
tical millers,  were  permitted  to  give  rental  value  and  the  earn- 
ing capacity  daily.  Why  do  not  these  constitute  a  basis  for 
estimation  of  damages,  in  connection  with  evidence  of  the 
number  of  days  of  stoppage,  which  was  given  for  some 
months? 

Complaint  is  made  that  the  evidence  as  to  damage  is  specu- 
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lative,  uncertain,  furnishing  no  data  or  basis  for  measure. 
Wath  V.  Ra'droad  Co.^  39  W.  Va.  210,  is  urged  as  authority 
for  this  ground  of  error.  It  holds  that  it  would  not  be  suffi- 
cient merely  to  show  diminution  of  grinding  power  in  the 
mill,  but  there  must  be  some  evidence  to  ascertain  its  extent, 
to  show  what  was  lost  in  earning  capacity.  In  that  case 
there  was  no  evidence  to  do  this;  no  evidence  beyond  guess 
or  arbitrary  speculation.  We  do  not  recant  the  principle  as 
to  this  point  stated  in  that  case;  but  it  is  not  governing  in 
this  case.  It  is  wholly  useless  to  go  over  the  vast  volume  of 
evidence  on  the  two  trials  bearing  upon  this  matter.  It  con- 
sisted of  opinion  of  earning  power  immediately  before  and 
after  the  erection  of  the  boom  given  by  Pickens,  a  practical 
miller,  and  millers  who  operated  the  mill  for  him,  and 
Shanks,  a  practical  miller  at  another  mill  in  Putnam  county; 
the  quantity  of  different  grains  the  mill  w^ould  grind  before 
and  after  the  construction  of  the  boom;  evidence  of  profits 
thereon  by  pi-actical  millers;  evidence  by  them  of  daily  earn- 
ing power  in  dollars;  evidence  for  some  months  in  different 
years  of  daj^s  lost  by  reason  of  inability  to  grind  because  of 
leasening  of  fall  of  water  from  the  boom's  presence,  which 
evidence  was  from  memoranda  made  by  the  millers  at  the 
time;  evidence  of  actual  earnings  by  Pickens;  evidence  by 
practical  millers  of  the  earning  capacity  in  dollars  of  the  mill 
for  each  of  five  years  before  suit,  diminishing  as  those  years 
ran  until  the  last  of  them,  the  last  l)eing  estimated  as  having 
no  earning  capacity;  evidence  that  this  was  chargeal)Ie  to  the 
boom;  evidence  not  contradicted  that  the  mill  was  worth,  if 
not  thus  injured,  $50,000;  evidence  afforded  by  a  view  of 
stream  and  mill  by  the  jury  on  a  view  ordered.  A  volume 
of  evidence  under  these  general  heads,  and  many,  many  facts 
and  circumstances  were  before  the  jury  upon  what  was  a 
jury  question, — the  amount  of  damage.  To  say  that  no  l)asis 
is  furnished  would  require  the  impossible,  and  deny  all  re- 
covery. It  is  impossible,  in  such  a  case,  to  fix  amount  with 
mathematical  precision.  '*  Absolute  certainty  is  not  required. 
Shall  the  injured  party  be  allowed  to  recover  no  damage  (or 
merely  nominal)  because  he  cannot  show  the  exact  amount 
with  certainty,  though  he  is  ready  to  show,  to  the  satisfaction 
of  the  jury,  that  he  has  suffered  large  damages  by  injury? 
Certainty,  it  is  true,  would  be  thus  attained;  but  it  would  be 
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the  certainty  of  injustice.  Juries  are  allowed  to  act  upon 
probable  and  inferential,  as  well  as  direct  and  positive  proof. 
And  where,  from  the  nature  of  the  case,  the  amount  of  dam- 
ages cannot  be  estimated  with  certainty,  or  only  a  part  of 
them  can  be  so  estimated;  we  can  see  no  objection  to  placing 
before  the  jury  all  the  facts  and  circumstances  of  the  case, 
having  any  tendency  to  show  damages,  or  their  probable 
amount,  so  as  to  enable  them  to  make  the  most  intelligible 
and  probable  estimate  which  the  nature  of  the  case  will 
admit."  1  Sedgwick,  Damages,  section  170.  '*It  may  be 
generally  stated  that  even  though  the  elements  are  uncertain 
and  problematic  from  which  the  injury  are  to  admeasure 
damages,  nevertheless,  they  may  be  sufficient  to  constitute 
the  basis  of  a  verdict.  Therefore,  the  want  of  certainty  is 
not  of  itself  sufficient  to  warrant  a  refusal  of  damages."  1 
Joyce  on  Damages,  section  75. 

G  We  do  not  here  violate  the  rule  against  the  allowance  of 
damages  merely  speculative — mere  guessed  damages,  merely 
visionary  damages,  resting  on  no  other  basis  than  hope,  ex- 
pectation, exaggerated  idea  of  future  profits,  as  laid  down  in 
Bodkin  v.  Arnold^  48  W.  Va.  108,  and  James  v.  Adains^  8 
Id.  568.  Here  we  have  certain  data.  Damages  are  given  for 
the  past  on  those  data,  not  for  the  future  by  speculation  or 
guess  as  to  profits. 

Excess  of  Damages.  If  the  plaintiff  is  entitled  to  any- 
thing over  nominal  damages,  we  are  safe  in  saying  that  the 
recovery  is  not  excessive.  The  former  trial  resulted  in  the 
verdict  of  $12,190,  this  $5,000.  But  we  shall  not  enter  into 
details  here.  Evidence  outlined  above  will  repel  the  claim 
of  excessiveness  in  amount  of  the  verdict.  Besides,  that  was 
a  matter  for  the  jury,  and  its  verdict  in  case  of  damage  to 
real  property  cannot  be  disturbed  "unless  plainly  unwar- 
ranted by  the  evidence. "    Miller  v.  Pulp  Co.^  38  W.  Va.  558. 

The  only  really  grave  feature  of  errors  assigned  in  this  case 
arises  from  the  affidavits  of  four  jurors  filed  upon  the  motion 
for  a  new  trial,  on  which  charge  is  made  of  misbehavior  on 
the  part  of  Pickens  in  treating  the  jurors  to  liquor  at  saloons 
during  the  trial.  At  the  outset  all  the  members  of  the  Court 
desire  to  condemn  with  emphasis  such  an  act.  All  the  mem- 
bers of  the  Court  think  it  not  out  of  the  way,  but  called  for 
by  the  presentation,  for  the  first  time  in  the  courts  of  the 
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two  Virginias,  of  this  question,  to  express  reprobation  of 
this  wrongful  act.     It  is  misbehavior  constituting  contempt. 
All  members  of  the  Court  think  that,  if  proven,  it  would  set 
aside  the  verdict.     Four  jurors  say  that  Pickens  treated  them 
in  saloons  along  with  four  other  jurors.     The  affidavits  aver 
specific  occasions  or  instances  of  treating;  but  Pickens  and 
the  three  other  jurors  said  by  three  to  have  been  present  at 
the  treating,  deny  any  such  treating  on  those  occasions.  And 
one  of  the  impeaching  jurors  afterwards  denies  the  treating 
on  occasions  specified  by  the  other  three,  and  says  he  never 
drank  with  Pickens  privately.     A  deputy  sheriff  is  said  in 
the  affidavits  to  impeach  the  verdict  to  have  been  present 
when  the  specified  treating  was  done.     He  denies  it.     One 
juror  says  that  he  and  another  juror  were  going  into  a  saloon 
as  Pickens  was  coming  out,  and  Pickens  spoke,  "  Set  up  the 
drinks  to  these  boys,"  or  "  Boys  go  in  and  take  something," 
or  words  to  that  effect.     This  juror  and  others  drank,  but  the 
juror  says  that  another  juror  paid  for  the  drinks,  Pickens 
having  gone  out,  not  turning  back  into  the  saloon  with  them. 
Pickens  swears  that  he  never  invited  a  juror  to  drink.     Here 
is  direct    conflict,   the  preponderance  against  the  charge  of 
misbehavior.     The  burden  is  on  the  defendant  to  establish  a 
charge  at  once  condemnable  and  having  the  effect  to  nullify 
a  long  costly  trial.     There  must  be  full  proof  of  misconduct 
of  a  juror.     12  Ency.  PI.  &  Prac.  559.     "  A  finding  by  the 
lower  court  on  conflicting  evidence  as  to  the  misconduct  of  a 
juror  will  generally  not  be  disturbed,"  is  the  text  of  17  Am. 
&  Eng.  Ency.  L.,  (2  Ed.)  1209,  on  cases  from  many  states. 
But  suppose  the  affidavits  of  the  jurors  to  impeach  the  verdict 
were  not  met  by  other  affidavits.     Are  those  affidavits  admis- 
sible to  impeach  the  verdict?     In  BuWs  Case^  14  Grat.  613, 
is  a  fully  considered,  deliberate  discussion  of  the  question 
whether  jurors  can  be  allowed  to  impeach  their  verdict,  re- 
viewing English  and  American  cases,  and  laying  down  that, 
''As  a  general  rule,  the  testimony  of  jurors  is  inadmissible 
to  impeach  their  verdict;  especially  on  the  ground  of  their 
own  misconduct."    The  distinguished  Virginia  jurist,  Mon- 
cure,  gives  public  i)olicy  as  the  reason  for  what  at  first  blush 
seems  an  unreasonable  rule,  that  to  allow  such  evidence  would 
be  a  strong  inducement  to  a  defeated  litigant  to  tamper  with, 
bribe  or  corrupt  a  juror  to  impeach  with  his  solemn  verdict; 
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and  it  would  enable  a  corrupt  juror,  really  in  favor  of  a  de- 
feated party,  to  give  assent  to  a  verdict,  and  then  turn  around 
and  overthrow  it.  Cases  where  this  rule  may  work  wrong 
may  occur;  but  the  true  public  policy  is  to  keep  the  door  shut 
against  the  certain  danger  of  the  frustration  and  corruption 
of  public  justice  from  this  source.  No  more  dangerous  door 
could  Ije  opened.  That  rule  has  Ijeen  firmly  followed  in  the 
Virginias.  The  opinion  in  ThoinpHo/i\H  Ctt^e,  H  Grat.  650, 
says  that  the  question  is  well  settled  in  England  against  the 
competency  of  jurors  to  impeach  their  verdict,  and  that  the 
great  preponderance  of  American  authority  is  the  same  way, 
and  quotes  with  approval  a  Connecticut  case  holding  that, 
''The  opinion  of  almost  the  whole  legal  world  is  adverse  to 
the  reception  of  such  testimony,  and  in  my  opinion  on  invin- 
cible foundations."  JlarnHhergtr  v.  Kinney^  (>  Grat.  '287; 
Ko!ner  v.  Rankin,  11  I(L  p.  431;  RncFs  Casr,  22  A/.  924; 
Bank  V.  Wadiim,  31  Id,  483;  llowanlw  McCall,  21  /(/.  212; 
Steptoe  V.  flood,  31  Id.  323;  MotitfiV.  Cronncell,  78  Va.  671; 
Strtit  V.  Broadufi,  96  Va.  823,  are  some  of  the  cases  stating 
this  rule.  In  West  Virginia  this  rule  has  been  often  follow- 
ed. Vanimtfr  v.  KltzniUlcr,  5  W.  Va.  380;  ReipiaJdn  v. 
Tontpkinn,  23  Id.  229;  ;Stati'  v.  Cohb»,  W  Jd.  718:  C\  tfc  O.  R. 
Co.  V.  J\ittan,d  Id.  648;  BartUtt  v.  Patton,  33  Id.  71;  Gra- 
hant  V.  CtthenH  BanK\\h  Id.  701.  In  Prohat  v.  BreannHe/i, 
24  W.  Va.  356,  we  tind  the  rule,  ''It  is  settled  in  this  state, 
as  a  general  rule,  with  but  few  excei)tions,  if  any,  that  the 
testimony  of  jurors  will  not  l)e  received  to  impeach  their  ver- 
dict." In  State  V.  tart  right,  20  W.  Va.  32,  it  is  held  that 
evidence  of  jurors  should  be  received  only  to  supi>ort  a  ver- 
dict. So  in  Utate  v.  Ifarrlson,  36  \V.  Va.  729,  and  in  State 
V.  Roblnaon,  20  Id.  713,  it  is  held  that  such  testimony  may 
Ije  used  to  support  a  verdict,  but  even  then  with  great  cau- 
tion. So  in  Graluini  v.  Clt'iZvna  Bank,  45  \V.  Va.  701.  If 
there  were,  but  there  is  not,  other  evidence  than  that  of  jur- 
ors to  prove  treating  by  Pickens,  we  would  be  called  on,  by 
law,  to  grant  a  new  trial.  Where  eating  and  drinking  are  fur- 
nished by  the  prevailing  party  it  sets  aside  a  verdict.  Tlxonip- 
Honii  iJasi',  page  657  of  8  (irat.  I  remark  that  scarcely  a 
case  can  l)e  found  more  iitly  proving  the  wisdom  of  the  rule 
rejecting  the  evidence  of  jurors  to  impeach  their  verdict  than 
this  case.     Three  or  four  jurors  swear  to  the  treating;  four 
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deny  the  same  treating.  Have  those  on  one  side  been  tam- 
pered with  ?  Which  ones?  Strange,  it  seems,  that  if  Pickens 
was  so  liberal  in  treating  that  others,  bartenders  or  by- 
standers, (some  are  generally  present)  are  not  called  on  to 
prove  the  treating.  As  the  burden  is  on  the  defendant,  and 
especially  as  counsel  knew  that  the  evidence  of  jurors  was 
at  least  questionable,  wo  would  expect  that  outside  testimony 
would  be  produced.     Does  not  the  law  demand  it? 

An  array  of  cases  from  other  states  is  cited  to  support  the 
affidavits  of  jurors  to  imiwach  their  verdict.  We  shall  not 
review  them  here,  as  it  would  be  a  prolix  work,  and  useless, 
l)ecause  in  the  face  of  so  many  Virginia  and  West  Virginia 
cases,  through  at  least  fifty  years,  w^e  cannot  follow  another 
rule.  The  foreign  cases  are  cited  to  sustain  an  exception  to 
the  rule  sought  to  be  made  in  this  case  based  on  the  theory 
that  affidavits  of  juroi\s  may  l)e  taken  to  prove  raistehavior 
o^itsJde  the  jury  room,  and  may  l)e  received  to  prove  misbe- 
havior of  a  pftrtij  to  the  suit.  The  answer  to  this,  as  applied 
to  this  case  is  that  the  same  thing  which  would  be  miscon- 
duct or  misl>ehavior  in  Pickens  is,  if  possible,  worse  misbe- 
havior an  the  pai-t  of  the  jurors  treated.  If  they  drank  Pick- 
ens^ whiskey,  they  knew  it  was  furnished  to  induce  them  to 
favor  him,  to  bribe  and  seduce  them,  and  it  was  gross  mis- 
conduct in  them;  and  the  law  brands  it  as  misconduct  in 
them,  and  will  not  open  its  ear  to  hear  them  impeach  their 
verdict  by  their  own  misconduct.  The  motion  for  a  new  trial 
rests  in  fact  on  the  misconduct  of  some  jurors.  There  is  no 
claim  or  evidence  that  any  juror  drank  to  excess,  or  that  any 
one  was  intoxicated. 

Judgment  affirmed. 

Affinned. 
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CHARLESTON 

Charleston  Gas  Co.  v.  Kanawha  Gas  Co. 

Submitted  April  11,  1905.     Decided  April  25,  1905. 

1.  Gab   Companieb — Merger — Oontracta   Void  cm   Against   Public 
Policy. 

If  two  corporations  supplying  the  same  community  with  natural 
gas  make  an  agreement  whereby  they  parcel  out  between  them  the 
territory,  giving  to  each  exclimve  right  to  sell  gas  in  a  given  bound- 
ary, fixing  prices,  and  prohibiting  change  of  prices  except  by  their 
mutual  consent,  binding  one  company  to  use  for  public  consump- 
tion only  gas  produced  by  the  other,  and  prohibiting  one  from  pro- 
ducing from  the  section  of  country  in  which  the  other  produces 
gas;  such  agreement  tends  to  monopoly,  is  void  as  against  public 
policy,  and  the  courts  will  not  enforce  it.    (p.  25). 

2.  Public  Policy — Contracts  Against — Courts  WUl  Not  Enforce. 

Courts  decline  to  enforce  contracts  which  impose  restraint, 
though  only  partial,  upon  business  of  such  character  that  such  re- 
straint will  to  any  extent  repress  competition  and  prejudice  the 
public,    (p.  26). 

3.  Contracts  Against  Public  Policy — Common  Law  Rule. 

The  common  law  condemns,  as  against  public  policy,  agreements 
between  public  service  corporations,  of  a  character  to  prevent  free 
competition  in  the  interest  of  the  public,  and  will  not  enforce  them, 
(p.  26). 

4.  Contracts  Void  as  Against  Public  Policy. 

Any  agreement  between  competing  public  service  corporations, 
the  consequence  of  which  is  the  controlling  prices,  limiting  of  pro- 
duction, or  suppressing  of  competition,  so  as  to  create  monopoly  in 
things  useful  to  the  public,  is  contrary  to  public  policy  and  void, 
(p.  27). 

5.  Void  Contractb. 

A  combination,  the  object  of  which  is  to  obtain  sole  aontrol  of  a 
particular  branch  of  business,  is  unlawful  by  common  law,  against 
public  policy,  and  all  contracts  for  the  accomplishment  of  this  end 
are  void.     (p.  27.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Action  by  the  Charleston  Natural  Gas  Company  a^inst 
the  Kanawha  Natural  Gas,  Light  &  Fuel  Company  and 
others.     Decree  for  defendants,  and  plaintiff  appeals. 

Affirmed. 

Brown,  elACKSON  &  Knight,  Simms  &  Enslow,  and  Weh, 
^  Thorp,  for  appellant. 
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Haoar  &  Stewart,  Chilton,  MacCorkle  &  Chilton,  Pam 
&  HuRD,  MoLLOHAN,  McClintic  &  Mathews,  McComas  & 
NoRTHCxyrr,  and  Holt  &  Duncan,  for  appellees. 

Brannon,  President: 

The  Charleston  Natural  Gas  Company  is  a  corporation 
chartered  to  furnish  natural  gas,  having  a  supply  field  in 
Boone  county,  from  which  it  piped  gas  for  consumption  in 
Charleston.  The  Kanawha  Natural  Gas,  Light  and  Fuel 
Company  is  also  a  corporation  for  the  production  and  sale  of 
natural  gas.  It  had  a  supply  field  in  a  territory  partly  in 
Roane  county,  partly  in  Kanawha  county,  and  had  laid  pipes 
from  that  field  to  the  city  of  Charleston,  and  was  about  to 
lay  pipes  in  its  streets  to  furnish  gas  for  public  use.  The 
Cliarleston  Company  already  occupied  the  streets  with  its 
distributing  pipes.  The  latter  company  had  also  leased  some 
territory  in  Roane  county,  and  its  Boone  county  field  fur- 
nishing a  poor  supply  of  gas,  it  was  boring  wells  in  Roane 
county  and  was  about  to  run  a  pipe  line  from  its  Roane  coun- 
ty field  to  Charleston  to  aid  its  supply  from  Boone  county.  In 
this  state  of  things,  20th  January,  1903,  the  two  corporations 
made  a  written  agreement.  It  gave  the  Charleston  Company 
"exclusive  right  to  sell  natural  gas  in"  a  certain  section  com- 
prising the  main  city  of  Charleston  and  a  large  area  besides, 
and  gave  to  the  Kanawha  Companv  exclusive  right  to  sell  gas 
in  another  section  adjoining  Charleston,  also  quite  a  large 
area.  The  agreement  contained  these  provisions:  "Second. 
The  parties  hereto  mutually  agree  that  neither  of  them  will, 
during  the  life  of  this  agreement,  sell  or  distribute  gas  in  the 
territory  hereby  allotted  to  the  other;  nor  will  cither  party 
permit  any  other  pei'son  or  corponition  to  operate  or  sell  gas 
under  its  ordinances  in  the  territory  of  the  other.  Third. 
The  Charleston  Company  agrees  that  it  will  not  operate  for 
gas,  drill  wells  or  acquire  territory  for  gas  purposes  within 
the  territory  now  occupied  by  the  Kanawha  Company,  and 
described  as  follows:  Big  Sandy  district  of  Kanawha  county. 
West  Virginia,  and  the  Geary  and  Walt<jn  Districts  of  Roane 
county.  West  Virginia,  during  the  tei-m  of  this  agreement. 
Fourth.  The  Charleston  Company  agrees  to  take  all  the  gas 
required  for  its  business  under  this  agreement,  from  the 
Kanawha  Company,  at  all  times  during  the  period  of  this 
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agreement,  provided  the  Kanawha  Company  is  able  to  sup- 
ply the  same,  under  the  terms  of  this  agreement. "  The  agree- 
ment also  provides  that  the  Kanawha  Company  shall  bring  to 
Charleston  gas  from  its  field,  and  that  when  brought  to 
Charleston  to  its  regulator  it  shall  be  for  joint  use,  the 
Kanawha  Company  to  supply  and  the  Charleston  Company  to 
accept  from  the  Kanawha  Company  the  gas  necessary  to  sup- 
ply the  customers  of  the  Charleston  Company.  The  agree- 
ment divides  the  earnings  in  certain  proportions  between  the 
two  corporations.  The  agreement  to  last  twenty  years.  This 
agreement  was  carried  out,  and  business  carried  on  under  it. 
Recently  a  third  company.  The  United  States  Gas  Company, 
comes  into  the  field.  It  is  engaged  in  laying  a  gas  pipe  line 
from  the  city  of  Huntington  to  the  supply  field  of  the  Ka- 
nawha Company  in  Roane  and  Kanawha  counties  to  supply 
Huntington,  and  likely  Portsmouth  and  Ironton,  Ohio,  and 
Ashland  and  Catlettsburg,  Kentucky.  The  Kanawha  Com- 
pany made  an  agreement  to  transfer  and  assign  to  the  United 
States  Gas  Company  its  assets,  leases  and  wells — its  entire 
supply  field  in  Roane  and  Kanawha  counties,  in  consideration 
of  stock  and  bonds  of  said  United  States  Gas  Company.  The 
Charleston  Company  filed  its  bill  in  the  circuit  court  of  Ka- 
nawha CDunty  alleging  that  the  Kanawha  Company  proposed 
to  surrender  its  charter  and  discontinue  business  after  its 
property  and  assets  should  b3  transferred  to  the  United 
States  Company;  that  the  laying  of  a  gas  pipe  line  into  said 
supply  field  for  the  supply  of  gas  to  other  cities  and  sections, 
especially  the  large  pipe  intended  to  be  laid,  will  result  in  a 
si)eedy  depletion  in  the  supply  of  gas  from  said  gas  field,  and 
end  in  its  exhaustion  within  five  years,  and  in  irreparable  dam- 
age to  the  Charleston  Company  in  leaving  it  without  a  sup- 
ply of  gas  for  its  business — in  violation  of  the  duty  and  obli- 
gation of  the  Kanawha  Company  under  said  contract  to  sup- 
ply the  Charleston  Company  with  gas.  The  bill  asked  an 
injunction  enjoining  the  Kanawha  Company  from  transfer- 
ring its  assets  and  property,  particularly  said  gas  territory, 
to  the  United  States  Company,  and  enjoining  both  companies 
from  laying  any  gas  line  into  said  gas  territory;  asking  that 
the  said  Kanawha  Company  be  enjoined  from  discontinuing 
business;  and  that  said  agreement  l^e  specifically  enforced,  and 
said  territory  be  held  by  said  Kanawha  Company  to  answer 
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the  end  and  purposes  of  said  agreement.  A  preliminary  in- 
junction was  granted,  but  was  later  dissolved,  and  the  Ka- 
nawha Company  appeals. 

The  plaintiff -s  bill  for  relief  rests  on  the  contract  between 
the  two  gas  companies.  That  contract  is  challenged  as  void 
and  not  a  valid  ground  of  action  in  a  court  of  justice,  because 
an  unlawful  agreement  contrary  to  public  policy  as  creating 
a  monopoly  in  an  article  necessary  for  public  use  for  fuel  and 
illumination  and  tending  to  suppress  competition  and  impose 
on  the  public  inordinate  prices  for  it.  At  one  time  monop- 
oly meant  a  grant  from  King  or  State  of  an  exclusive  right 
to  manufacture  or  sell  certain  things;  but  now  it  means  ''any 
combination  the  tendency  of  which  is  to  prevent  competition, 
in  its  broad  and  general  sense,  and  to  control  prices  to  the 
detriment  of  the  public.'"  2i)  Am.  &  Eng.  Ency.  L.  (2d 
Ed.),  846;  4  Bl.  Com.  151i.  In  the  days  of  Elizal^eth  monop- 
oly grants  were  as  numerous  as  flies.  Hume's  History  of 
England,  335.  When  a  list  was  Ijeing  read  in  Parliament  a 
member  exclaimed,  ''Is  not  bread  in  the  number?"  "Bread,'' 
said  some  one.  "Yes,  I  assure  you,  if  affairs  go  on  at  this 
rate,  we  shall  have  bread  reduced  to  a  monopoly  before  next 
parliament."  It  has  come  to  that  pass  verily  in  our  day. 
The  courts  have  always  condemned  monopoly  when  brought 
before  them.  They  must  continue  to  do  so.  They  are  the 
bulwark  of  the  public  safety.  Other  branches  of  government 
may  indulge  monopolies,  the  courts  cannot.  They  are  lean- 
ing more  and  more  against  it  in  every  form.  These  two  cor- 
porations were  chartered  by  the  State  for  public  service  and 
benefit.  '"The  supply  of  illuminating  gas  is  a  business  of  a 
public  nature  to  meet  a  public  necessity.  It  is  not  a  busi- 
ness like  that  of  an  oixlinary  corporation  engaged  in  the  man- 
ufacture of  articles  that  may  }ye  furnished  by  individual  ef- 
fort. Hence,  while  it  is  justly  urged  that  those  public  rules 
which  say  that  a  given  contract  is  against  public  policy, 
should  not  l^e  arbitrarily  extended  so  as  to  interfere  with  the 
freedom  of  contract,  yet  in  the  instance  of  business  of  such 
character  that  it  presumably  cannot  \)e  restrained  to  (mf/  e.r- 
tentwluiterer^  without  prejudice  to  the  public  interest,  courts 
decline  to  enforce  or  sustain  contracts  imposing  such  re- 
straint, hnnever  partmU  because  in  contravention  of  public 
policy.     The  subject  is  much  considered  and  the  authorities 
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cited  in  W.  Va.  Tr.  Co.  v.  O.  R.  Pipe  Co.,  22  W.  Va.  600; 
Chicago  Gds  L.  Co.  v.  Peoplen  Co.,  121  111.  530;  Western 
Union  Co.  v.  Union  6V,  65Ga.  160."  Gibhsx.  ConRol.  Gas 
Co.,  130  U.  S.  390.  Gibbs  rendered  service  in  effect- 
ing a  combination  of  Baltimore  gas  companies,  fixing- 
rates  chargeable  on  mutual  consent,  and  he  was  denied  re- 
covery for  services  because  of  the  illegality  of  the  contract. 
The  general  principles  stated  in  Trans.  Co.  v.  Pipe  Line  Co.. 
22  W.  Va.  600,  condemn  this  contract,  because  a  contract  be- 
tween corporations  giving  to  each  exclusive  right  to  furnish 
gas  in  certain  areas,  and  -fixing  i)rices  dependent  for  change 
upon  mutual  consent.  This  contract  stifled  comi)etition  and 
placed  the  public  at  the  mercy  of  the  corporations  as  to  i)rices. 
Within  a  large  extent  of  ground,  including  the  city  of 
[Charleston  and  adjoining  territory  containing  thousands  of 
[  people,  it  debarred  one  company  from  operating  in  one  sec- 
/  tion,  the  other  in  another.  It  prohibited  the  Charleston  Com- 
pany from  producing  gas  in  a  certain  territory ,  though  it  had 
leases  in  it.  It  prohibited  either  company  from  allowing  a 
competitor  to  sell  gas  under  its  franchise.  It  could  not  sell 
gas  to  another  supplier.  Nor  was  the  Charleston  Company 
to  buy  gas  from  another  seller  than  tlie  Kanawha  Company. 
It  is  hard  to  see  how  there  could  be  furnished  a  plainer  in- 
stance of  monopoly.  Far  back  in  the  PInglish  common  and 
statute  law  monopolies  were  condemned.  Brannon's  Four- 
teenth Amendment,  132.  In  Barry  \.  Allen,  (1()02),  11  Coke 
84,  a  grant  from  the  crown  of  a  monopoly  was  held  void.  As 
to  the  evil  the  court  said:  "The  price  of  the  same  commod- 
ity will  be  raised;  for  he  who  has  the  sole  selling  of  any  com- 
modity may  and  will  make  the  price  as  he  pleases.*"  In  1623 
the  ruling  in  the  Darcy  case  was  approved  by  an  English  act 
declaring  prior  monopoly  grants  void  and  no  longer  of  effect. 
In  the  reign  of  Edward  VI  an  act  condemned  the  old  modes 
of  monopoly  and  restraint  of  trade  called  regrating,  fore- 
stalling and  engrossing.  Parliament  often  legislated  against 
monopoly.  It  has  assumed  varied  forms  in  later  days. 
''Trusts''''  are  common,  made  with  intent  to  monopolize  under 
another  name.  It  still  remains  common  law.  "A  combina- 
tion, the  object  of  which  is  to  obtain  control  of  a  particular 
branch  of  business,  is  a  conspiracy,  and  all  contracts  for  the 
accomplishment  of  this  end,  are  void.     So  far  tus  relates  to 
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its  legality  the  extent  of  the  combination  is  immaterial.  It 
may  be  confined  to  a  single  city  or  town,  or  it  may  extend  to 
a  state  or  a  number  of  states,  or  it  may  include  the  country. 
The  gist  of  the  offence  is  the  conspiracy  or  the  combination 
for  the  purpose  of  accomplishing  the  end  sought."  Beach 
on  Monopoly,  section  81.  The  supreme  court  of  Pennsyl- 
vania said  in  a  celebrated  case  on  monopoly:  "A  combination 
is  criminal  whenever  the  act  to  be  done  has  a  necessary  ten- 
dency to  prejudice  the  public  or  oppress  individuals,  by  unjust- 
ly subjecting  them  to  the  power  of  the  confederates,  and  giv- 
ing effect  to  the  purposes  of  the  latter,  whether  of  extortion  or 
of  mischief.  *  *  Men  can  often  do  by  the  combi- 
nation of  many  what  severally  no  one  could  accomplish,  and 
even  what,  when  done  by  one,  would  be  innocent."  Morru 
Bun  Co.  V.  Barclay  Coal  Co.,  68  Pa.  St.  186.  Our  own  late 
case.  Slaughter  V.  ThacJcer  Coal  Co.,  55  W.  Va.  642,  held 
void,  as  against  public  policy  in  suppressing  competition,  an 
agreement  between  coal  companies  to  put  their  entire  output 
into  the  hands  of  another  corporation  to  sell,  fixing  price 
and  prohibiting  sale  at  less  than  as  agreed  between  them 
Action  on  it  for  its  breach  was  denied.  In  Harding  v.  Ameri- 
can Glucose  Co.,  182111.  551,  (74  Am.  St.  R.  189),  it  is  laid  down 
for  law  that,  "any  combination  of  competing  corporations, 
the  necessary  consequence  of  which  is  the  controlling  of 
prices,  or  limiting  production,  or  suppressing  competition, 
in  such  a  way  as  to  create  a  monopoly,  is  contrary  to  public 
policy  and  void.  An  agreement  tending  to  prevent  compe- 
tition and  create  a  monopoly  is  void  by  the  principles  of  the 
common  law,  because  it  is  against  public  policy."  In  Chi- 
cago Gas  L.  Co.  V.  PeopWs  Co.,  121  111.  530,  was  an  agree- 
ment between  two  gas  companies  dividing  the  city  into  two 
sections,  giving  one  section  to  each  company,  binding  them 
not  to  lay  pipes  or  sell  gas  in  the  sections  of  each  other.  Just 
this  case.  The  decision  was:  ''A  private  corporation  to 
which  is  granted  by  its  charter  the  privilege  of  manufactur- 
ing and  supplying  a  city  and  its  inhabitants  with  gas  for  il- 
luminating purposes,  can  not,  by  contract  with  any  other 
company,  disable  itself  from  the  performance  of  its  duty  to 
the  public,  and  transfer,  absolutely,  its  right  to  furnish  gas 
to  any  part  of  the  city,  and  a  court  of  equity  will  not  enforce 
^such  a  contract,  it  being  contrary  to  public  policy,"    If  two 
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companies  having  permission  to  supply  natural  gas  to  a  eit^'^ 
make  an  agreement  Hxing  the  price  of  gas  to  consumers,  and 
stipulating  that  neither  company  will  furnish  gas  to  patrons 
of  the  other,  such  '"agreement  is  a  restriction  upon  fair  com- 
petition, and  creates,  at  least,  a  basis  for  monopoly.  It  is 
therefore  unlawful."  State  v,  Xat.  Gufi  Co,^  153  Ind.  483, 
74  Am.  St.  K.  314.  It  declares  for  the  old  rule,  "Comi>eti- 
tion  is  the  life  of  trade.''  A  combination  of  two  coal  com- 
panies to  give  a  monopoly  on  coal  was  involved  in  Anwt  v. 
P!ttt<toii^  68  N.  Y.  558.  The  court  said:  "A  combination  to 
effect  such  a  purpose  is  inimical  to  the  interests  of  the  pub- 
lic, and  all  contracts  designed  to  effect  such  an  end  are  con- 
trary to  public  policy  and  therefore  illegal."  ''It  is  no  an- 
swer to  say  that  competition  in  the  salt  trade  was  not  in  fact 
destroyed,  or  that  the  price  of  the  conunodity  was  not  un- 
reasonably advanced.  Courts  will  not  stop  to  inquire  as  to 
the  degree  of  injury  inflicted  on  the  public;  it  is  enough  to 
know  that  the  inevitable  tendency  of  such  contracts  is  injur- 
ious to  the  public.''  The  old  Ncw^  York  case  in  1844,  Stan- 
ton V.  Alltn^  5  Denio  434,  held  void  an  agreement  between 
owners  of  boats  to  tix  rates  and  binding  memlx?rs  not  to  en- 
gage in  business  outside  the  association.  (\nt,  Ohio  Soft 
Co,  V.  Guthr!<\  35  Oliio  State  600,  ()72.  Why  quote  from 
other  cases  when  there  is  so  much  authority  on  this  line? 
Wtistcrn  In  ion  v.  American  I  Hi  on  ^  65  Ga.  160;  Greenhood 
on  Pub.  Policy,  178;  State  v.  Standard  Oil  Co.,  34  Am.  St. 
K.  541;  People  v.  North  Hirer  Sufjar  Co.,  121  N.  Y.  582, 
(18  Am.  St.  K.  843). 

r  Here  are  two  coriwrations  licensed  by  the  state  to  serve 
the  city  of  Charleston,  each  having  oil  territory  and  appli- 
ances. The  Charleston  Company  had  been  supplying  the  city 
with  a  main  line  from  Boone  county,  with  pipes  ramifying 
through  the  city.  Its  supply  is  inadequate.  It  acquires  a 
gas  field  in  Koane  county  intending  to  develop  gas  and  pipe 
it  to  its  city  lines.  Then  comes  the  Kanawha  Company.  It 
has  a  gas  Held  in  Koane  and  Kanawha  counties.  It  develops 
and  lays  a  line  to  Charleston;  but  though  it  got  a  franchise 
to  do  so,  it  had  not  yet  laid  pipes  in  the  streets,  but  was 
about  to  do  so.  The  two  competing  companies  confront  each 
other  in  competition.  Then  they  overcome  this  crisis  by  the 
agreement.     For  what  if     To  avoid   competition.     No  other 


Digitized  by 


Google 


\V.  Va.]  Gas  Comlpany  v.  Gas  Company.  29 

purpose.  Whether  that  was  the  actual  design  or  not  is  not 
material.  Such  the  tendency;  such  the  potentiality  of  the  ar- 
rangement; such  the  result.  The  law  looks  at  tendency,  abil- 
ity to  do  harm,  at  the  result.  "The  form  assumed  by  these 
corporations  is  immaterial  in  determining  their  illegality. "  20 
Am.  &  Eng.  Ency.  L.  (2d  Ed.)  847.  Authorities  above  and 
those  cited  in  Brannon's  Fourteenth  Amendment,  372,  lead 
me  to  sa3^  that  the  statement  of  law  there  made  is  sound: 
*'Thus  these  several  corporations  were  combined  under  one 
ownership  and  control,  and  no  longer  competed  with  each 
other  in  the  production  and  sale  of  commodities.  What  the 
I>uriK)se  of  this  arrangement?  Abatement  or  destruction  of 
competition,  limitation  of  production,  if  demand  declines  and 
prices  go  down,  maintenance  or  enhancement  of  prices  for 
articles  necessary  for  public  consumption;  in  short,  control 
of  production  and  prices,  control  of  the  market  in  given  lines, 
and  either  the  destruction  of  outstanding  concerns  or  their 
compulsory  amalgamation  with  the  combination;  and  some- 
times even  with  express  provision  to  buy  in  the  stock  of 
other  companies.  The  courts  declare  such  combinations  part- 
nerships, and  held  them  illegal,  because  corporations  can  only 
separately  carry  out  the  functions  assigned  by  the  state,  and 
cannot  merge  in  a  partnership."  Here  we  have  two  public 
service  corporations  in  a  partnersliip.  Corporations  cannot 
form  a  partnership,  but  must  act  singly.  18  Am.  St.  R.  872. 
The  public  suffers,  or  may  do  so. 

It  is  suggested  that  though  some  of  the  clauses  of  the  agree- 
ment may  l>e  obnoxious  to  the  vice  of  monopoly,  yet  those 
clauses  are  separable  from  the  rest,  and  are  not  involved  in 
this  case.  They  are  involved.  They  affect  and  poison  the 
whole.  The  trouble  is,  the  whole  spirit,  drift,  object,  effect 
of  the  contract  promotes  monopoly.  It  works  a  combine,  an 
union  against  public  policy.  As  an  entirety  it  does  so.  Its 
warp  and  woof  are  made  of  monopoly.  We  are  as  a  Court  asked 
to  enforce  a  contract  with  these  hurtful  features  and  conse- 
quences inwoven  in  its  frame.  We  cannot  do  so  consist- 
ently with  law. 

We  affirm  the  decree. 

Affirmed » 
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CHARLESTON 

Tucker  v.  The  C!olonial  Fire  Insurance  Company. 

Submitted  September  13,  1904.     Decided  May  11,  1905. 

1.  ^  IsuBANGB  Policy — Pleadings — Burplusiige, 

The  plaintiff  in  an  action  on  a  policy  of  fire  insurance,  being  re- 
quired to  file  a  more  particular  statement  of  the  nature  of  his 
claim,  files  a  statement  giving  notice  to  the  defendant  insurance 
company  that  it  would  be  held  liable  for  the  full  face  of  the  policy  on 
the  specific  property  insured  thereby,  and,  in  addition,  that  it  would 
be  held  liable  for  the  amount  of  * 'fixtures,"  not  insured  thereby, 
the  part  of  such  statement  giving  notice  that  the  defendant  would 
be  held  liable  for  the  amount  of  "fixtures,*' is  immaterial  and 
should  be  treated  as  surplusage,    (p.  33). 

2.  INSUBANCB  "Policy— Particular  Statement — When  Sufficient. 

Such  statement  is  sufficient  if  it,  in  effect,  gives  notice  to  the 
defendant  of  the  nature  of  the  plaintiff's  claim,     (p.  33.) 

3.  Insurance  Policy — Particular  Statement — Pleadings — Practice, 

Such  statement  is  not  a  part  of  the  plaintiff's  declaration  and 
cannot  be  demurred  to.  If  it  is  too  vague  or  otherwise  insufficient, 
the  remedy  is  to  object  to  the  introduction  of  evidence  under  it. 
(p.  33.) 

4.  INSUBANGE  POLICY— Particii/or  statement,  St^ciency  of. 

Under  the  statement  filed  by  the  plaintiff  in  this  case,  it  was 
proper  to  admit  in  evidence  the  policy  sued  on.    (p.  33). 

5.  INSUBANCB  PoLXCY^Pleading— 'Practice. 

In  an  action  upon  a  policy  of  fire  insurance,  the  plaintiff  is  not 
required  to  prove  compliance  with  any  clause,  condition  or  war- 
ranty contained  therein,  which  the  defendant  does  not,  under  sec- 
tion 64  of  chapter  125  of  the  Code,  by  a  statement  filed,  specify 
plaintiff's  failure  to  perform,  &c.    (p.  35). 

6.  Insurance  Policy — Rule  for  Construction  of. 

Clauses,  conditions  or  warranties  contained  in  policies  of  fire  in- 
surance, will  be  construed  most  strongly  against  the  insurer  where 
it  may  fairly  be  done,  in  order  to  avoid  a  forfeiture  or  to  permit 
a  recovery;  in  case  of  doubt  fairly  arising,  the  doubt  will  be  re- 
solved against  the  insurer;  and  where  a  clause,  condition  or  war- 
ranty admits  of  two  interpretations  equally  reasonable,  the  one 
most  favorable  to  the  insured  will  be  adopted,    (pp.  35,  36). 

7.  Insurance  Policy — Reasonable    Compliance    With,  Necessary 
Only. 

In  the  absence  of  bad  faith,  the  law  requires  of  the  insured  only 
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a  reasonable  and  substantial  compliance  with  the  clauses,  condi- 
tions and  warranties  of  a  policy  of  fire  insurance,    (p.  37.) 

8.  iNsusANCE  Policy— Coiw*rttc*ion  of  "Inventory  Clause." 

Where  a  policy  of  fire  insurance  provides  that  "the  assured  shall 
take  an  inventory  of  the  stock  hereby  covered,  at  least  once  a  year 
during  the  life  of  this  policy,"  the  assured  has  a  year  from  the 
date  of  the  policy  in  which  to  make  an  inventory,  although  the 
policy  runs  for  one  year  only.    (p.  36.) 

9.  INSUBAKCE  PoucT — OoMtruction  of  Clause— PromUaory  War- 
ranty, 

Where  a  clause  in  a  policy  of  fire  insurance  provides  that  the  as- 
sured * 'shall  keep  books  of  account,  correctly  detailing  purchases 
and  sales  of  said  stock,**  and  another  clause  in  effect,  provides 
that  failure  to  observe  such  condition  shall  work  a  forfeiture  of 
all  claims  under  the  policy,  such  clause  requiring  the  assured  to 
keep  books  of  account,  etc..  is  a  promissory  warranty  on  his  part, 
(p.  40.) 

10.  Insubakce  Pouct — Clause  Construed— Promissory  Warranty, 

Where  a  clause  in  a  policy  of  fire  insurance  provides  that  the 
insured,  '*as  often  as  required,  shall  produce  for  examination  all 
books  of  account,  bills,  invoices  and  other  vouchers,  or  certified 
copies  thereof  if  originals  be  lost,  at  such  reasonable  place  as  may 
be  designated  by  this  company  or  its  representative,  and  shall  per- 
mit extracts  and  copies  thereof  to  be  made,*'  and  another  clause  in 
effect,  provides  that  no  suit  or  action  on  the  policy  for  the  recovery 
of  any  claim,  shall  be  sustained  in  any  court  of  law  or  equity,  vntil 
after  full  compliance  by  the  insured  with  the  foregoing  roquire- 
iD6nt,  such  clause  requiring  the  insured  to  produce  for  examina- 
tion all  books  of  account,  etc.,  is  a  promissory  warranty  on  his  part 
and  a  condition  precedent  to  his  right  of  recovery  on  the  policy. 
(P  40.) 

IL  IirsusAircx  Pouct — Clause  and  Conditions  Construed, 

The  clause  requiring  the  insured  to  produce  for  examination  all 
books  of  account,  etc.,  as  often  as  required,  at  such  reasonable 
place  as  may  be  designated  by  the  company  or  its  representative, 
means  a  reasonable  place  in  the  locality  where  the  insured  prop- 
erty was  situated,  in  the  absence  of  conditions  rendering  such 
place  unreasonable,    (p.  40). 

12.   iNsxTBAifCE  Foj^cr— Demand  of   Insurer    Unreasonable    Under 
Policy. 

A  demand  by  the  insurer  or  its  representative  requiring  the  in- 
sured to  produce  for  examination  all  books  of  account,  bills,  in- 
voices and  other  vouchers,  or  certified  copies  thereof  if  the  original 
be  lost,  at  a  city  located  about  140  miles  from  the  place  where  the 
insured  goods  were  situated,  is  unreasonable  as  to  place,  and  the 
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insured  is  under  no  duty  to  comply  with  such  demand;  and  his 
failure  to  comply  therewith  constitutes  no  breach  of  the  clause  of 
the  policy  requiring  him  to  produce  for  examination  all  books  of 
account,  etc.,  at  such  reasonable  place  as  may  be  designated  by 
the  company  or  its  representative,     (p.  41.) 

13.  Insurance  Policy — Proof  of  Loss  Not  Evidence  of  Amount  of 
Loss. 

Proof  of  loss  under  a  policy  of  fire  insurance,  is  not  evidence  of 
the  amount  of  loss,  but  is  admissible  in  evidence  for  the  sole  pur- 
pose of  showing  that  proof  of  loss  has  been  made,  as  required  by 
the  policy,     (p.  42.) 

14.  Insurance  Against  Fire — Witness^  Competency  of — Evidence. 

One  having  sufficient  knowledge  of  the  value  of  property  de- 
stroyed by  fire  to  speak  with  intelligence  on  the  subject,  may  tes- 
tify as  to  his  opinion  of  its  value,  and  the  weight  to  be  given  to 
his  testimony,  is  a  question  for  the  jury.     (p.  43). 

15.  Jury  Trial— ^eio  Trial — Immaterial  Evidence, 

A  verdict  of  a  jury  will  not  be  set  aside  because  of  the  admission 
of  irrelevant  and  immaterial  evidence,  where  the  court  can  see 
that  such  evidence  was  not  prejudicial  to  the  party  complaining, 
(p.  43). 

Error  to  Circuit  Court,  Wood  County. 

Action  by  J.  W.  Tucker  against  the  Colonial  Fire  In- 
surance Company.  Judgment  for  plaintiff,  and  defendant 
brings  error. 

V.  B.  Archer  and  Wm.  Beard,  for  plaintiff  in  error. 
Merrick   &   Smith   and   D.    C.    Casto,  for  defendant  in 
error. 

Cox,  Judge: 

This  is  a  writ  of  error  by  the  Colonial  Fire  Insurance 
Company  to  a  judgment  of  the  circuit  court  of  Wood  county, 
for  one  thousand  dollars  rendered  against  it  in  favor  of  J.  W, 
Tucker,  in  an  action  of  msinapsit  upon  a  fire  insurance  pol- 
icy. The  declaration  is  in  statutory  form.  The  first  of  the 
many  errors  assigned,  is  the  admission  in  evidence  of  the 
policy  sued  on,  or  rather  a  copy  of  the  policy,  the  original 
being  so  charred  by  the  fire  that  to  have  opened  it  would 
have  resulted  in  its  destruction.  The  objection  is  not  on 
the  ground  that  a  copy  was   introduced,  but  on  the  ground 


Digitized  by 


Google 


W.  Va.]        Tucker  v.  Fire  Insurance  Company.  33 

that  the  copy  when  produced,  varied  from  the  state- 
ment of  the  nature  of  the  plaintiff's  claim,  filed  under 
section  62  of  chapter  125  of  the  Code.  The  statement  is  as 
follows: 

**The  Colonial  Fire  Insurance,  to  J.  W.  Tucker  Dr. 

To  amount  of   the  policy  on  stock  of  goods  in  the  store  at 

Burning  Springs,  Wirt  County,  West  Virginia $1,000.00 

To  amount  of  goods  and  fixtures  in  the  store  at  Burning 
Springs,  Wirt  County,  West  Virginia,  covered  by  the 
policy  at  the  time  of  loss,  to- wit:  On  the  16th  day  of 
September,  1901 $6,900.00." 

The  policy  sued  on  covered  only  the  stock  of  merchandise 
and  not  the  fixtures.  The  policy  is  a  part  of  the  declaration 
and  discloses  this  fact.  The  statement  filed  includes  more 
than  the  policy  by  charging  also  for  the  fixtures.  This  state- 
ment was  filed  without  objection  on  the  part  of  the  defendant 
and  the  parties  went  to  trial  upon  it.  Statements  under  sec- 
tions 62  and  64  of  this  chapter  are  not  pleadings  but  are  in 
the  nature  of  bills  of  particulars.  Cappellar  v.  Queen  Im. 
Co,,  21  W.  Va.  576;  Rosenthal  v.  Scottish  Union  Ins.  Co,y 
46  S.  E.  Rep.,  1021.  Such  statements  are  sufficient  if  they 
in  effect  give  to  the  party  reasonable  notice  of  the  nature  of 
his  adversary's  claim,  or  defense,  as  the  case  may  be.  The 
objection  here  is  not  that  the  statement  is  too  vague,  but 
that  it  includes  too  much.  It  is  apparent  that  the  defendant 
by  this  statement  was  notified  that  the  plaintiff  would  claim 
to  the  extent  of  the  face  of  the  policy,  the  amount  of  the 
stock  of  merchandise  covered  by  the  policy,  and,  in  addition, 
the  amount  of  the  fixtures  not  covered  by  the  policy.  The 
defendant  being  notified  that  it  would  be  held  for  everything 
covered  by  the  policy,  it  was  entirely  proi)er  to  admit  the 
policy  in  evidence,  and  no  variance  resulted.  The  addition  of 
the  words  '*and  fixtures,"  should  be  considered  immaterial 
and  treated  as  surplusage. 

The  defendant  filed  a  plea  denying  liability,  and  also  a 
statement  under  section  64  of  chapter  125  of  the  Code, 
specifying  that  plaintiff  had  failed  to  perform  certain  clauses 
of  the  policy,  whereby  defendant  claimed  that  plaintiff  had 
forfeited  all  claims  under  the  policy,  and  was  barred  from 
recovering.  The  statements  and  specifications  of  defense  are 
as  follows: 

"The  defense  in  the  above  cause,  being  with  other  things, 
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that  the  action  cannot  be  maintained  because  of  the  failure 
to  perform  and  comply  with  and  for  the  violation  of  certain 
clauses,  conditions  and  warranties,  provisions  and  stipula- 
tions in  the  policy  sued  on.  The  defendant  here  specifies 
the  particular  clauses,  conditions,  warranties,  specifica- 
tions and  stipulations,  in  respect  to  which  such  failure 
or  violation  is  claimed  to  have  occurred,  which  are  as 
follows: 

"First.  'It  is  expressly  stipulated  that  the  assured  shall 
take  an  inventory  of  the  stock  hereby  covered,  at  least  once 
a  year,  during  the  life  of  this  policy,  and  shall  keep  books  of 
account  correctly  detailing  purchases  and  sales  of  said  stock, 
and  shall  keep  said  inventory  and  books  securely  locked  in 
an  iron  safe,  or  away  from  building  and  at  a  safe  distance 
during  the  hours  that  said  store  is  closed  for  business.  Fail- 
ure to  observe  these  conditions,  shall  work  a  forfeiture  of  all 
claims  under  this  policy.'  It  is  contended  (a)  that  no  inven- 
tory of  stock  covered  by  said  policy  was  taken  during  the 
life  of  said  policy;  and(b)  that  no  books  of  account,  correctly 
detailing  purchases  and  sales  of  said  stock,  were  kept  by  the 
plaintiff,  as  required  by  such  policy. 

"Second.  'The  insured  as  often  as  required,  shall  exhibit 
to  any  person  designated  by  this  company  all  the  remains  of 
any  property  herein  described,  and  submit  to  examination, 
under  oath,  by  any  person  named  by  this  company,  and 
subscribe  the  same,  and  as  often  as  required  shall  produce 
for  examination  all  books  of  account,  bills,  invoices  and 
other  vouchers,  or  certified  copies  thereof  if  the  original  be 
lost,  at  such  reasonable  place  as  may  be  designated  by  this 
company  or  its  representative,  and  shall  permit  extracts  and 
copies  thereof  to  be  made.'  It  is  claimed  by  the  defendant 
that  on,  to-wit,  November  23rd,  1902,  Chas.  W.  Blair,  a 
person  designated  by  the  defendant  company  within  the 
meaning  of  said  provision,  of  said  policy,  by  letter  dated 
Huntington,  West  Virginia,  November  23rd,  1902,  required 
the  plaintiff  to  comply  with  the  foregoing  provision  of  said 
policy,  and  to  submit  to  the  said  Chas.  W.  Blair  for  exami- 
nation, at  the  Florentine,  Huntington,  West  Virginia,  all 
books  of  account,  bills,  invoices  and  other  vouchers,  and 
certified  copies  of  the  same  if  originals  be  lost,  in  order  to 
ascertain  the  exact  amount  of  stock  on  hand  at  the  time  of 
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fire,  which  place  so  mentioned  was  a  reasonable  place  and 
town,  and  it  will  be  shown  that  said  plaintiff,  J.  W.  Tucker, 
failed  to  comply  with  said  requirement,  in  this,  that  he  failed 
to  produce  the  bills,  invoices  and  other  vouchers,  or  cer- 
tified copies  of  the  same  where  originals  were  claimed  to  be 
lost,  and  failed  to  produce  books  of  account  which  showed  the 
exact  amount  of  stock  on  hand  at  the  time  of  said  fire,  so 
that  the  liability  of  this  company  under  the  provision  of  said 
policy  could  be  ascertained. 

''Third.  'No  suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustained  in  any  court  of  law  or 
equity,  until  after  full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  unless  commenced  within  twelve 
months  after  the  fire.'  It  will  be  claimed  on  the  trial  of 
said  cause,  that  said  plaintiff  by  this  provision  of  the  policy, 
is  not  entitled  to  maintain  this  suit  thereon,  for  the  reason 
that  he  has  failed  in  the  particulars  mentioned  in  the  first  and 
second  above  specifications." 

To  this  statement  and  these  specifications  of  defense,  the 
plaintiff  filed  a  statement  of  matters  relied  upon  by  him  in 
waiver  or  estoppel  on  the  part  of  defendant.  These 
statements  and  specifications  limited  the  extent  of  the  issue  in 
this  case.  The  plaintiff  was  not  put  upon  proof  of  compli- 
ance with  any  clause,  condition  or  warranty  of  the  policy 
which  the  defendant  had  not  specified  plaintiff's  failure  to 
perform.  Hosenthal'  v.  Scottish  Union  Iris.  Co.^  supra.  It 
will  be  observed  that  the  whole  of  the  "Iron  Safe  Clause," 
was  quoted  in  the  statement,  but  the  only  parts  of  it  which 
defendant  specified  that  plaintiff  had  failed  to  perform,  were 
two:  (a)  That  no  inventory  of  stock  covered  by  said 
policy  was  taken  during  the  life  of  said  policy;  and  (b) 
That  no  books  of  account  correctly  detailing  purchases  and 
sales  of  said  stock,  were  kept  by  the  plaintiff  as  required  by 
such  policy. 

We  desire  first  to  notice  the  specifications  as  to  the  failure 
to  take  an  inventory.  This  policy  bears  date  on  the  15th  day 
of  June,  1901.  The  fire  occurred  on  the  16th  day  of  September, 
1901,  three  months  and  one  day  from  the  date  of  the  policy. 
The  inventory,  by  the  tenns  of  the  policy,  was  required  to  be 
taken  at  least  once  a  year.  Shall  we  say  that  plaintiff  did 
not  have  a   whole  year  to  take  an  inventory?       Clauses, 
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conditions  and  warranties  contained  in  a  ix)licy  of  fire  insur- 
ance, will  be  construed  most  strongly  a^inst  the  insurer, 
where  it  may  fairly  be  done,  in  order  to  avoid  a  forfeiture 
or  to  permit  a  recovery;  in  case  of  doubt  fairly  arising,  the 
doubt  will  be  resolved  against  the  insurer;  and  where  a  clause, 
condition  or  warranty  admits  of  two  interpretations,  equally 
reasonable,  the  one  most  favorable  to  the  insured  will  be 
adopted.  Livei^ool  dt  London  &  Globe  Lis.  Co,  v.  Keamiey^ 
180  U.  S.  132;  National  Bank  v.  Lns.  Co.,  95  U.  S.  673,  678-9, 
Moulor  V.  Am.  Life  Lm.  Co.,  Ill  U.  S.  335-41;  16  Am.  & 
Eng.  Enc.  Law,  863  and  the  authorities  cited  in  notes  2  and 
3.  In  the  case  of  Liverpool,  etc.,  Ins.  Co.  v.  Kearney,  Jus- 
tice Harlan,  in  delivering  the  opinion  of  the  Court,  says: 
''To  the  general  rule  there  is  an  apparent  exception  in  the  case 
of  contracts  of  insurance,  namely,  that  where  a  x)olicy  of  in- 
surance is  so  framed  as  to  leave  room  for  two  constructions, 
the  words  used  should  be  interpreted  most  strongly  against 
the  insurer.  This  exception  rests  upon  the  ground  that  the 
company's  attorneys,  officers  or  agents  prepared  the  policy, 
and  it  is  its  language  which  must  be  interpreted."  Not 
only  do  the  words  in  question  give  to  the  plaintiff  a  year  in 
which  to  take  an  inventory,  but  if  there  were  a  doubt  fairly 
arising,  it  would  be  resolved  in  favor  of  the  insured.  Clauses 
similar  to  the  one  in  controversy  were  passed  on  in  the  cases 
of  McCollmn^.  Niagara  Lis  Co.,  61  Mo.  App.  352:  7^c>^r<?- 
hand  V.  Niagara  Ins.  Co.,  58  111.  App.  161;  and  Citizens 
Ins.  Co.  V.  Siwagiw,  8  Ind.  App.  275.  These  cases  ex- 
pressly hold  that  the  insured  is  entitled  to  a  full  year  from 
the  date  of  the  policy  within  which  to  take  an  inventory,  not- 
withstanding the  policy  runs  for  one  year  only.  It  seems 
clear  to  us  that  the  insured  had  a  full  year  from  the  date  of 
the  policy  within  which  to  take  an  inventory,  although  the 
policy  ran  for  one  year  only. 

We  will  now  notice  the  specification  that  no  books  of  ac- 
count correctly  detailing  purchases  and  sales  of  stock,  were 
kept  by  plaintiff  as  required  by  the  policy.  Some  weeks 
after  the  fire  which  consumed  plaintiff's  store  at  Burning 
Springs,  C.  W.  Blair,  the  adjuster  for  the  defendant,  and  the 
other  companies  which  had  issued  policies  on  the  same  stock 
of  merchandise,  called  upon  plaintiff,  and,  after  securing  the 
execution  of  a  non-waiver  agreement,    proceeded  to  investi- 
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gate  the  amount  of  the  loss.  The  plaintiff  turned  over  all 
of  his  books  of  account  and  inventories  and  all  duplicate  bills 
he  had  then  received,  to  Blair,  the  adjuster.  The  books  con- 
sisted of  a  journal,  two  ledg^ers  and  two  inventories.  Certain 
bills  of  purchases  had  not  been  entered  on  the  books  at  the 
time  of  the  fire,  and  were  burned.  It  does  not  appear  that 
there  had  been  any  unreasonable  delay  in  entering  these  bills 
on  the  books.  Two  pencil  blotters  also  were  burned.  The 
books,  etc.,  turned  over,  were  examined  by  Blair  at  Parkers- 
burg  and  then  taken  by  him  to  Huntington  and  there  kept 
several  days,  until  after  the  plaintiff  went  to  Huntington,  and 
after  having  a  conference  with  Blair,  brought  the  books, 
etc.,  back  with  him.  In  the  meantime,  plaintiff  had  sent 
to  Blair  more  duplicate  bills.  No  settlement  having  been 
made,  plaintiff  made  proof  of  loss  under  the  policy. 
After  proof  of  loss  was  made,  Blair,  the  adjuster,  by  letter, 
dated  November,  23rd,  1901,  to  plaintiff,  took  exceptions  to 
the  proof  of  loss  and  demanded  that  plaintiff  submit  to  him 
for  examination  at  the  Florentine  Hotel,  Huntington,  W. 
Va.,  all  books  of  accounts,  bills,  invoices  and  other  vouchers, 
or  certified  copies  of  same  if  originals  be  lost.  Later  the 
plaintiff  went  to  Huntington  with  all  his  books  and  papers, 
including  duplicate  bills  for  nearly  all  of  the  purchases  not 
entered  on  the  books.  Some  of  them — in  fact,  nearly  all  of 
them — were  not  certified,  but  no  objection  was  made  by  Blair 
because  of  that  fact,  and  no  further  demands  were  made  for 
certified  bills.  A  long  consultation  between  plaintiff  and 
Blair,  the  adjuster,  took  place  on  this  occasion  at  Hunting- 
ton, in  the  presence  of  Casto,  attorney  for  plaintiff.  At  this 
last  meeting  at  Huntington  a  statement  of  the  wholesale 
bills  not  entered,  and  which  were  destroyed  by  fire,  was 
present,  and  a  footing  thereof  was  made  by  Blair.  No  set- 
tlement was  made.  About  seven  hundred  pages  of  this  mas- 
sive record  are  taken  up  with  the  books  and  papers  of  the 
plaintiff.  There  is  practically  no  conflict  in  the  evidence 
as  to  what  books  were  kept  by  the  plaintiff  or  as  to  what 
they  disclosed.  The  question  is  whether  or  not  these 
books  in  legal  effect,  constituted  a  compliance  with  the 
clause  of  the  i)olicy  requiring  plaintiff  to  keep  books  of  ac- 
counts, etc. 
In  the  absence  of  bad  faith,  the  law  requires  of  the  insured 
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only  a  reasonable  and  substantial  compliance  with  the  clauses, 
conditions  and  warranties  of  a  policy  of  fire  insurance. 
Liverpool  cfe  L&ndon  <&  Globe  Ins.  Co.  v.  Kearney^  180  U. 
S.  132;  McNutt  v.  Va.  Fire  &  Marine  Ins.  Co.,  45  S.  W. 
Rep.  61;  Am.  Central  Ins.  Co.  v.  Ware,  65  Ark.  336;  Meyer 
Bros.  V.  Ins.  Co.,  73  Mo.  App.  166;  Standard  Fire  Ins.  Co. 
V.  Willock,  29  S.  W.  Rep.  218;  LiverpooU  etc.,  Ins.  Co.  v. 
Sheffy,  71  Miss.  919;  Liverpool,  etc..  Ins.  Co.  v.  EUing- 
ton,  94  Ga.,  785;  Western  Ass^irance  Co.  v.  McGlathery, 
115  Ala.  213;  Morris  v.  Imperial  Ins.  Co.,  103  Ga.  567; 
Jones  V.  Southern  Ins.  Co.,  38  Fed.  Rep.  19;  Sun  Ins. 
Co.  V.  Jones,  54  Ark.  376;  Broxmi  v.  PaUatine  Ins.  Co.,  89 
Tex.  590;  Pa.  Fire  Ins.  Co.  y.  Broxon,  36  S.  W.  590;  E. 
lex.  Fire  Ins.  Co.  v.  Harris,  25  S.  W.  Rep.  720;  Home  Ins. 
Co.  V.  Cohen,  20  Grat.  312.  We  are  aware  that  there 
are  some  authorities  holding  that  a  literal  compliance  is 
necessary,  but  the  decided  weight  of  authority  is  the  other 
way. 

In  the  case  of  Liverpool^  etc.  v.  Kearney,  supra.  Justice 
Harlan  says:  ^*The  covenant  and  agreement  to  keep  a  set 
of  books  showing  a  complete  record  of  business  transacted, 
including  all  purchases  and  sales  both  for  cash  and  credit,  to- 
gether with  the  last  inventory  of  said  business,  should  not  be 
interpreted  to  mean  such  books  as  would  be  kept  by  an  ex- 
pert book-keeper  or  accountant  in  a  large  business  house  in 
a  great  city.  That  provision  is  satisfied  if  the  books  kept  were 
such  as  would  fairly  show  to  a  man  of  ordinary  intelligence, 
all  purchases  and  sales  both  for  cash  and  credit." 

In  the  case  of  McNutt  v.  Va.  Fire  <6  Mar  me  Ins.  Co.,  a 
part  of  the  syllabus  is  as  follows:  *'In  a  suit  on  such  policy  it 
appeared  that  complainant  had,  in  good  faith,  kept  books 
showing  all  his  accounts,  the  main  defect  being  that  the  cash 
account  contained  entries  of  monies  received  on  collections 
and  on  deposit,  as  well  as  for  sales  of  goods.  Complainant 
had  also  taken  an  inventory,  which  it  had  been  his  habit  to 
keep  in  his  safe.  On  the  day  before  the  fire  he  had  been  en- 
gaged in  taking  a  new  inventory  in  the  same  book,  which 
was  not  completed,  and  it  had  been  inadvertently  left  out  of 
the  safe,  and,  together  with  his  current  invoices,  destroyed. 
Complainant  supplied  all  deficiencies  in  the  proofs  by  pro- 
ducing duplicate  invoices  and  showing  beyond  question  the 
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true  status  of  his  accounts  and  of  the  stock  destroyed.  Held^ 
that  complainant  was  entitled  to  recover  on  the  ground  that 
he  had  shown  a  substantial  compliance  with  every  reasonable 
requirement  of  such  policy." 

In  the  case  of  Liverpool  etc,  Iiis.  Co.  v.  Ellington^  94 
Ga.  785,  it  was  held,  that  where  the  policy  required  that  the 
assured  should  keep  a  set  of  books  showing  a  complete 
record  of  business  transacted,  including  all  purchases  and 
sales  both  for  cash  and  credit,  ^\t  was  not  indispensable  that 
the  set  of  books  kept  should  embrace  what  is  usually  termed  a 
cash  book,  or  that  the  book  should  be  kept  on  any  particular 
system,  or  in  a  manner  to  render  it  easy  rather  than  slow 
and  difficult  to  ascertain  the  amount  of  purchases  and  sales, 
and  distinguish  cash  transactions  from  those  of  credit.  It  was 
enough  that  these  matters  would  be  ascertainable  from  the 
booKS,  with  the  assistance  of  those  who  kept  them,  or  who 
understood  the  system  on  which  they  were  kept." 

In  the  case  of  Westei'ii  AsHurayice  Co.  v.  Bedding^  68  Fed. 
Rep.  708,  the  first  point  of  the  syllabus  is  as  follows:  "Plain- 
tiff, the  keeper  of  a  country  store,  held  a  policy  of  insur- 
ance on  his  stock  of  goods,  issued  by  the  defendant  company, 
which  contained  a  clause  providing  that  it  was  one  of  the  condi- 
tions of  the  ix)licy  that  plaintiff  should  keep  a  set  of  books 
showing  a  complete  record  of  his  business,  purchases  and  sales, 
take  an  itemized  inventory  at  least  once  a  year,  keep  such  books 
and  inventory  in  a  fire-proof  safe,  and  produce  the  same  in 
case  of  loss;  and  that  failure  to  comply  with  such  conditions, 
should  avoid  the  policy.  Plaintiff's  store  and  stock  were  de- 
stroyed by  fire,  and,  in  an  action  subsequently  brought 
against  the  insurance  company,  it  appeared  that  he  kept  a 
set  of  books  in  a  primitive  and  unskilful  manner,  which 
books  were  all  in  the  safe  and  were  produced,  except  a  cash 
sales  book  covering  twenty-one  days  before  the  fire,  which 
had  been  inadvertently  left  out  of  the  safe  and  burned,  and 
such  books  showed  plaintiff's  purchases  and  credit  sales  and 
some  of  his  cash  sales;  as  well  as  the  result  of  an  inven- 
tory taken  a  short  time  before  the  fire.  Ileld^  that 
the  promissory  warranty  contained  in  the  safe  clause  afore- 
said, was  a  condition  subsequent  only,  and  that  the  facts 
shown  were  sufficient  to  justify  a  finding  of  compliance  there- 
with." 
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In  the  case  of  Home  Tns,  Co,  v.  Coheii^  20  Grat.  312,  it 
was  held  that  "In  an  action  on  a  policy  of  insurance  against 
fire,  all  that  can  be  required  of  the  plaintiff  is  a  reasonable 
and  substantial  compliance  with  the  conditions  of  the  policy.  '^ 
This  case  was  approved  by  this  Court  in  the  case  oi  Bryan  v. 
Insurance  Co,^  8  W.  Va.  605.  Judge  Moore  delivered  the 
opinion  in  the  following  language:  " As  held  in  JBTom^  Lu, 
Co.  V.  Cohen^  20  Grat.  312,  a  reasonable  and  substan- 
tial compliance  with  the  terms  of  the  policy  is  all  that  is  re- 
quired." 

The  clause  of  the  policy  under  consideration,  constituted 
a  promissory  warranty  on  the  part  of  the  plaintiff,  and  a 
reasonable  and  substantial  compliance  therewith,  in  good 
faith,  is  shown  by  the  practically  uncontradicted  and  uncon- 
troverted  evidence  in  this  record.  The  authorities  we  have 
cited  meet  every  objection  to  the  books  of  account  kept  by 
the  plaintiff.  These  books  were  produced  on  the  trial  and 
were  copied  in  the  record.  A  full  statement  was  made  of  the 
wholesale  bills  not  entered.  The  plaintiff  testified  that  from 
these  books  and  papers  he  could  and  did  ascertain  the  pur- 
chases and  sales.  The  adjuster,  Blair,  testified  that  "It 
is  not  difficult  to  take  books  of  this  kind  and  arrive  at  a  con- 
clusion, because  they  were  simply  single  entry  books — 
simply  a  debit  and  a  credit.''  A  statement  of  the  wholesale 
bills  not  entered  amounting  to  about  $1,300.00,  was  pro- 
duced, and  duplicates  of  nearly  all  of  said  bills  were  also 
produced.  Adjuster  Blair  testified  that  he  made  up  a  state- 
ment from  these  books  and  papers  of  the  amount  of  goods 
on  hand  at  the  time  of  the  fire.  Plaintiff  and  Blair  arrived  at 
different  conclusions,  but  Blair  rejected  items  which  the  plain- 
tiff included. 

We  will  now  consider  the  specification  that  plaintiff  failed  to 
produce  at  Huntington,  West  Virginia,  pursuant  to  the 
letter  of  November  23rd,  1901,  all  books  of  accounts,  bills, 
invoices  and  other  vouchers,  or  certified  copies  of  same  if 
original  be  lost.  Defendant  had  a  right  to  demand  the  pro- 
duction, for  examination,  of  all  books  of  account,  etc.,  but 
in  so  doing  it  must  be  prompt  and  reasonable  in  its  demands. 
Kerr  on  Ins,  543,  and  cases  cited  in  note  309.  The  provi- 
sion of  the  policy  requiring  the  insured  to  produce  for  ex- 
amination all  l)ooks  of  account,  etc.,  was  a  promissory  war- 
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ranty  on  his  part  and  a  condition  precedent  to  his  right  to  re- 
cover on  the  policy.  In  the  case  of  Mui^phy  v.  Northern 
Britkh  <&  Mercantile  Co.,  61  Mo.  App.  323,  a  clause  almost 
identical  with  the  one  under  consideration,  was  construed  and  it 
was  there  held  that  "The  provision  of  an  insurance  policy  re- 
quiring the  insured  to  produce  his  books,  etc.,  for  examina- 
tion when  required,  at  a  reasonable  place,  means  a  reasona- 
ble place  in  the  locality  or  town  where  the  insured  property 
is  situated.''  To  the  same  effect  are  the  cases  of  Am.  etc. 
LkM  Co.  V.  Simpson^  3  111.  App.  98;  FleUchy.  Ins.  Co.^  58  Mo. 
App.  598.  See  also  Elliott  on  Insurance,  section  313.  This 
seems  to  be  the  only  reasonable  construction  of  this  clause, 
in  the  absence  of  conditions  rendering  a  place  in  the  locality 
where  the  insured  goods  were  situated,  unreasonable,  and 
we  hold  it  to  be  the  law. 

In  the  case  at  bar,  the  demand  was  made  to  produce  for 
examination  all  books  of  account,  etxj.,  at  the  city  of  Hunting- 
ton, one  hundred  and  forty  miles  or  more  from  the  place 
where  the  insured  property  was  situated.  The  city  of  Hunt- 
ington w^as  not  a  reasonable  place  within  the  meaning  of 
this  clause  of  the  policy  sued  on,  and  the  plaintiff  was 
under  no  duty  to  produce  such  books,  etc.,  at  that  place, 
and  can  be  charged  with  no  violation  of  this  clause  because 
he  did  not  do  so. 

It  is  obvious  that  there  was  no  failure  of  the  plaintiff  to 
comply  reasonably  and  substantially  with  the  clauses  speci- 
fied by  the  defendant.  In  our  judgment  it  would  have  been 
the  duty  of  the  court,  upon  motion,  under  the  rule  laid  down 
in  case  of  Ketternmn  v.  Dry  Fork  R.  R,  Oo.^  48  W.  Va. 
606.  and  other  cases  decided  by  this  Court,  to  have  directed 
a  verdict  for  the  plaintiff  and  an  assessment  of  damages  by 
the  jury.  If  a  verdict  had  been  rendered  for  defendant,  it 
would  have  been  contrary  to  the  law  and  evidence.  This 
being  true,  the  question  of  waiver  and  the  evidence  and  in- 
structions in  relation  thereto,  were  eliminated  and  were 
wholly  immaterial.  The  single  question  remaining  for 
the  jury,  and  as  to  which  there  was  a  conflict  in 
the  evidence,  was  the  qiuxiitam  of  damages  to  be  as 
sessed  to  the  plaintiff;  or,  in  other  words,  the  amount  of  loss 
and  damage. 

The  defendant  complains  of  the   refusal  of  the  court  to 
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give  a  number  or  instructions  asked  for  by  it;  but  there  teing 
no  failure  to  comply  with  the  provisions  of  the  policy  by 
the  plaintiff,  as  specified  by  the  defendant,  most  of  these 
instructions  were  not  applicable,  and  defendant  was  not  prej- 
udiced by  the  refusal  to  give  any  of  them.  Some  of  them 
were  offered  on  the  theory  that  it  was  the  duty  of  plaintiff 
to  show  compliance  with  the  clause  requiring  the  books,  etc., 
to  be  kept  in  an  iron  safe;  but  as  we  have  already  said,  the 
defendant  did  not  specify  such  failure  and  could  not  have 
the  benefit  thereof.  Defendant  also  complains  that  improper 
instructions  were  given  for  the  plaintiff.  The  instruc- 
tions complained  of  were  wholly  immaterial  and  had 
no  bearing  on  the  question  of  the  amount  of  loss  and  damage 
with  which  the  defendant  should  have  been  asssesed.  The 
rule  is  that  the  Court  will  not  reverse  a  judgment  merely  be- 
cause the  trial  court  misinstructed  the  jury,  when  all  the 
facts  in  the  case  are  in  the  record,  and  it  appears  thereby 
that  the  appellant  could  not  have  been  injured  by  the  misin- 
struction.  Clat/  v.  Hohlnson,  7  W.  Va.  348;  Carder  v. 
Talhott,  14  W.  Va.  278;  Taylor  v.  Boughner,  16  W.  Va, 
327;  Edgell  v.  Cotmway,  29  W.  Va.  747;  Beatty  v.  B  cfe  O. 
R.  R.  Co.,  6  W.  Va.  388;  Carn'co  v.  W.  F.  C.  it  P.  By. 
Co.,  39W.  Va.  86.  The  instructions  complained  of  were  not 
prejudicial  to  the  defendant  upon  the  question  of  the  ascer- 
tainment of  the  amount  of  loss  and  damage. 

Defendant  also  complains  of  the  admission  of  certain  evi- 
dence on  the  trial  over  its  objection.  The  proof  of  loss 
made  by  the  plaintiff  under  the  policy,  was  admitted,  but, 
as  the  record  shows,  only  for  the  purpose  of  proving  that  it 
had  been  made,  as  required  by  the  policy.  A  copy  of  the 
proof  of  loss  is  admissible  to  show  compliance  with  the 
policy  but  not  to  prove  loss.  Mays  on  Ins.  section  579, 
note  7.  See  also  Schwartsbach  v.  Protective  Union,  25  W. 
Va.  622.  As  we  have  seen,  there  was  no  issue  involving 
this  matter,  but  for  the  purpose  for  which  the  proof  of  loss 
was  admitted,  it  was  harmless  and  did  not  prejudice  the  de- 
fendant. Evidence  tending  to  prove  defendant's  refusal  to 
appraise,  as  provided  by  the  policy  was  admitted.  This  evi- 
dence was  likewise  immaterial  upon  the  question  of  loss  and 
damage,  and  was  not  prejudicial.  The  statement  of  the 
wholesale  bills  not  entered,  was  admitted,  which  was  proper  in 
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connection  with  plaintiff's  evidence,  whether  the  statement 
had  ever  been  presented  to  adjuster  Blair  or  not,  The  evi- 
dence of  Casto,  in  rebuttal  to  Blair's  testimony,  as  to 
amount  ascertained  by  Blair  to  be  the  loss  and  damage,  was 
proper.  The  evidence  of  Van  Alstine,  Owens,  O'Brien  and 
Depue,  as  to  the  value  of  the  stock  of  merchandise  con- 
sumed by  the  fire,  was  proper.  Three  of  these  witnesses 
had  been  clerks  in  plaintiff's  store  and  the  other  a  mer- 
chant. These  witnesses  show  sufficient  knowledge  on  the 
subject  to  enable  them  to  testify  intelligently  uxK>n  the 
question  of  value,  and  the  weight  to  be  given  to  their  testi- 
mony is  for  the  jury. 

Mr.  Elliott  in  his  work  on  Evidence,  section  685,  says: 
* 'Witnesses  who  are  not  strictly  experts,  as  well  as  expert 
witnesses,  may  testify  as  to  the  value  of  property,  real  or 
personal,  or  as  to  the  value  of  services,  in  a  proper  case. 
They  must,  however,  have  some  knowledge  on  which  to 
base  their  opinion.  If  they  have  such  knowledge,  the  fact 
that  it  is  slight  will  go  to  the  weight  of  their  testimony 
rather  than  to  its  competency."  See  also  section  676.  Bearing 
directly  upon  the  competency  of  the  testimony  of  these  wit- 
nesses, see  the  following  authorities:  Buckley  v.  U,  S.^  4 
How.  (U.  S.)  251;  £?W8  v.  St  Paul  K  d;  M,  Ins.  Co,,  46 
Am.  St.  Rep.  796;  Sin^ne  v.  Briggn,  31  Mich.  443;  Walker 
V.  Collins,  50  Fed.  Rep.  737.  We  do  not  find  that  defend- 
ant was  prejudiced  by  the  admission  of  improper  testimony, 
although  much  testimony  was  admitted  which  was  immaterial 
to  the  question  of  the  amount  of  loss  and  damages.  Mr.  Bar- 
ton in  2  Barton's  Law  Practice,  735,  says  in  relation  to  setting 
aside  a  verdict  of  a  jury  on  the  ground  of  the  admission  of  im- 
proper testimony,  that  "The  court  will  not  grant  a  new  trial 
although  there  has  been  an  error  in  the  admission  or  rejec- 
tion of  evidence,  or  in  the  direction  of  the  Judge,  if  it  ap- 
pear to  the  court  on  the  whole  matter  that  the  verdict  ought 
to  be  confirmed."  See  also  2  Tucker's  Com.,  302;  4  Minor 
Ins.  937;  Tayl(yr  v.  R.  E.  Co.,  33  W.  Va.  S9; Bally.  Lyons, 
29  W.  Va.  410;  State  v.  Bidl,  45  W.  Va.  767;  Jones  v.  Singer 
Mfg.  Co.,  38  W.  Va.  147;  Flowers  v.  Fletcher,  40  W.  Va. 
103;  State  v.  Yates,  21  W.  Va.  761. 

The  evidence  on  the  question  of   the  amount  of  loss  and 
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damage,  while  somewhat  conflicting,  was  sufficient  to  support 
the  verdict. 

We  find  no  reversible  error  in  this  record,  therefore  the 
judgment  of  the  circuit  court  is  affirmed. 

Affir^ned. 


CHARLESTON 

612  McKlNLEY  V,  LyNCH. 

38|  Submitted  March  10,  1905.     Decided  May  11,  1905. 

1.  Pabtnebshif — Trust  Relation  of  Partners  to  Each  Other, 
All  the  effects  of  a   partnership  are    held   in    trust   and   each 

partner  is  a  trustee,  and  also  a  centui  que  truM^ — a  trustee  so  far  as 
his  own  duties  bind  him, — a  ceMui  que  tru^i,  so  far  as  duties  rest  on 
his  co-partners,    (p.  57.) 

2.  Pabtnebshif — Duties  of  Partners  in  Dealing  With  Each  Other, 
Wherein  a  partnership  for  procuring  options  on  coal  and  making 

sale  thereof,  and  the  duties  were  divided  between  the  partners, 
two  of  them  to  work  in  the  field  procuring  options  and  other  two 
to  negotiate  for  the  sale  of  the  coal,  and  the  partners  having  charge 
of  the  correspondence  relating  to  negotiations  for  the  sale  thereof, 
intending  to  purchase  the  interests  of  one  or  both  of  the  partners 
whose  duties  were  to  procure  options,  must  make  a  full,  clear  and 
frank  disclosure  of  all  correspondence  and  negotiations  concerning 
such  proposed  sale,  otherwise  the  purchase  of  such  partner*s 
interest  may  be  avoided  by  him.     (p.  59.) 

S.  Pabtnebshif— Dealing*  With  Each  Other — Trust  Relationship, 
It  is  the  duty  of  partners  towards  each  other  to  refrain  from 
all  concealment  in  the  transaction  of  the  partnership  business.  If 
a  partner  be  guilty  of  any  such  concealment  and  derive  a  benefit 
therefrom,  he  will  be  treated  in  equity  as  a  trustee  for  the  firm 
and  compelled  to  account  to  his  co-partner,    (p.  58.) 

Appeal  from  Circuit  Court,  Harrison  County. 
Bill  by  George  C.  McKinley  against  Peter  I.  Lynch.     De- 
cree for  defendant.     Plaintiff  appeals. 

Reversed, 

E.  G.  Smfih,  Davis  &  Davis,  Sperry  &  Sperry,  and  Ed- 
ward A.  Brannon,  for  api)ellant. 
John  Bassel  and  C.  W.  Lynch,  for  appellee. 
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McWhorter,  Judge: 

In  January,  1900,  George  C.  McKinley,  James  H.  Moore 
and  C.  D.  Elliott  entered  into  a  verbal  contract  of  partner- 
ship to  option  and  sell  a  large  body  of  coal  in  the  counties  of 
Lewis,  Doddridge  and  Harrison.  Said  McKinley  and  Moore 
were  to  get  the  options  and  said  Elliott  to  find  a  purchaser 
or  purchasers  of  the  coal  so  optioned,  and  afterwards  Peter 
I.  Lynch  was  taken  into  the  partnership  for  the  purpose  of 
assisting  in  making  a  sale,  and  all  negotiations  in  relation  to 
the  sale  were  committed  to  the  said  Lynch  and  Elliott  and 
placed  in  their  control.  On  the  1st  day  of  May,  1900,  the 
said  four  partners  entered  into  an  agreement  in  writing 
wherein  it  was  agreed  that  the  said  Moore  and  McKinley 
had  secured  and  were  to  secure  certain  options  on  coal  ex- 
lending  from  near  Jarvisville,  in  Harrison  county,  eastward 
and  including  Mineral  Point,  Goodhoi)e  and  other  points 
towards  West  Milford,  embracing  about  seven  thousand 
acres  of  coal  or  coal  lands,  some  of  which  options  were  taken 
in  the  name  of  Moore,  some  in  the  name  of  McKinley,  and 
others  in  the  name  of  Moore  &  Co.,  or  McKinley  &  Co.,  or 
otherwise.  It  was  set  forth  in  the  agreement  that  said 
Moore  and  McKinley  were  to  bear  the  expenses  incident  to 
the  taking  of  said  options  and  said  Lynch  and  Elliott  to  bear 
all  the  expenses  incident  to  securing  buyers  therefor,  ''All 
other  expenses  to  be  borne  by  the  parties  hereto,  equally," 
and  the  surplus  remaining  after  paying  for  said  coal  and 
deducting  the  expenses,  which  were  to  te  borne  equally  as 
aforesaid,  and  the  first  cost  of  said  coal  as  agreed  in  said 
option  or  the  profits  of  said  coal  field  were  to  be  shared 
equally  by  the  parties  to  said  agreement  and  each  was  to 
have  an  eciual  one-fourth  in  such  suri>lus  or  profits  whether 
said  coal  field  should  be  sold  under  any  option  then  existing 
thereon  or  that  might  thereafter  exist  thereon  or  whether 
secured  by  the  said  Moore  and  McKinley  or  said  Lynch  and 
Elliott  or  either  or  any  of  them,  or  thereafter  to  be  so  secured. 
It  was  further  agreed  that  no  one  or  more  of  them  should  there- 
after give  an  option  on  said  coal  or  coal  field  without  first 
having  obtained  the  consent  by  'phone  or  otherwise,  to  the 
giving  of  such  option  and  the  price  and  terms  thereof  to  the 
other  parties  to  said  agreement.     On  the  12th  day  of  Sep- 
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tember,  1900,  the  said  partners  made  a  contract  between 
themselves  and  J.  C.  Menoher  &  Co  ,  of  Pittsburg,  whereby 
for  the  sum  of  $750.00,  cash,  they  assigned  and  set  over  to 
said  Menoher  the  one-fifth  interest  in  and  to  the  coal  optioned 
and  located  and  wherein  it  was  agreed  to  make  sale  of  all 
such  coal  at  the  rate  of  $22  per  acre  and  the  parties  to  share 
in  the  net  profits,  each,  one  equal  one-fifth  part,  and  that  if 
such  sale  should  not  be  effected  before  the  expiration  of  any 
of  such  options  the  said  Lynch,  Elliott,  McKinley  and  Moore 
were  to  diligently  endeavor  to  secure  the  extension  thereof 
for  as  long  a  time  as  might  be  had,  or,  on  such  of  them  as 
such  extension  might  be  obtained  to  such  an  extent  as  to 
command  or  control  the  said  coal  field,  the  money  necessary 
for  that  purpose  was  to  be  furnished  by  Menoher  &  Co.;  and 
attached  to  said  contract  a  schedule  of  the  options  on  the 
various  properties.  Correspondence  by  letter  and  telegraph 
was  carried  on  between  J.  C.  Menoher  and  Peter  I.  Lynch 
and  C.  D.  Elliott  in  relation  to  the  sale,  Menoher  being  in 
Pittsburg  and  negotiating  the  sale  of  said  coal.  On  the  12th 
day  of  December,  1900,  late  in  the  afternoon  or  at  night  of 
that  day,  Moore  and  McKinley,  having  been  summoned  in 
from  the  coal  field  to  Clarksburg  by  Peter  I.  Lynch,  by 
telephone,  were  in  the  store  of  T.  J.  Lynch  &  Co.,  the  sons 
of  Peter  I.  Lynch,  when  the  question  came  up  about  the 
sale  by  McKinley  of  his  interest  in  the  partnership,  when 
Peter  I.  Lynch  purchased  one-half  of  the  interest  of  Mc- 
Kinley for  the  sum  of  $500.00,  one  hundred  paid  in  cash  and 
the  residue  on  time,  with  interest. 

At  the  April  rules,  1902,  George  C.  McKinley  filed  his 
bill  in  the  circuit  court  of  Harrison  county  against  Peter  I. 
Lynch,  alleging  that  the  said  Lynch  had  defrauded  him  in 
the  purchase  of  the  one-half  of  his  said  interest  by  fraudu- 
lently withholding  and  concealing  from  him  information  in 
regard  to  the  sale  of  said  coal,  and  the  correspondence  and 
contract  between  said  Lynch  and  Elliott  and  J.  C.  Menoher 
and  had  misrepresented  to  him  the  true  condition  of  the 
negotiations  for  the  sale  of  the  said  coal,  with  intent  to  de- 
ceive and  mislead  plaintiff  and  to  fraudulently  procure  from 
him  the  contract  of  sale  of  his  interest,  at  a  price  much  below 
its  true  value,  and  prayed  that  defendant  be  required  to 
answer  and  to  produce  and  file  all  the  contracts  and  letters 
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and  corresix)ndence  touching  or  concerning  the  consumma- 
tion of  said  sale  of  coal  lands  or  the  negotiations  leading 
thereto,  and  that  the  contract  of  plaintiff's  sale  to  Lynch  on 
December  12,  1900,  be  cancelled,  annulled  and  set  aside  and 
defendant  be  required  to  pay  plaintiff  the  equal  one-fifth 
part  of  all  profits  accrued  or  thereafter  to  accrue  to  said 
imrtnership,  and  offering  to  return  to  said  Lynch  the  $500.00 
paid  by  him  to  plaintiff  for  such  interest. 

The  defendant,  Lynch,  filed  his  answer  to  said  bill  denying 
all  fraud  and  fraudulent  misrepresentations  and  the  with- 
holding or  concealing  of  correspondence,  or  information, 
from  plaintiff.  Upon  the  filing  of  said  answer  the  plaintiff 
filed  an  amended  supplemental  bill  exhibiting  the  corres- 
pondence brought  out  by  the  answer  of  the  defendant, 
especially  the  telegi'ams  between  J.  C.  Menoher  and  Peter  I. 
Lynch,  dated  December  10,  11  and  12,  1900,  and  numbered 
respectively,  11,  12,  13  and  14. 

Some  three  hundred  pages  of  depositions  were  taken  and 
filed  in  the  cause  and  on  the  29th  day  of  January,  1904,  the 
cause  was  heard  upon  the  original  bill  and  answer  of  defend- 
ants thereto,  and  general  replication  to  such  answer;  on  the 
amended  bill  and  the  answer  of  the  defendant  thereto,  and 
general  replication  to  such  answer;  on  the  depositions  taken 
by  both  parties  and  filed  in  the  cause.  Upon  such  hearing 
the  court  being  of  the  opinion  that  the  plaintiff  was  not  enti- 
tled to  the  relief  prayed  for  in  his  bills,  the  same  were  dis- 
missed and  costs  awarded  the  defendant;  from  which  decree 
dismissing  his  bill  the  plaintiff  appealed. 

The  partnership  consisting  of  the  said  McKinley,  Elliott, 
Lynch,  Moore  and  Menoher  &  Co.,  had  acquired  options 
upon  some  ten  thousand  acres  of  coal  at  $15.00  per  acre 
and  were  negotiating  sale  of  the  same  at  the  price  of 
$22.00  per  acre,  making  a  profit  to  the  partners  of  about 
$70,000.00.  On  the  12th  day  of  December,  1900,  it  seems 
the  negotiations  were  about  being  brought  to  a  close  and 
the  sale  consummated;  Moore  and  McKinley  were  called  in 
from  the  field,  whether  on  that  day  or  on  the  10th  or  11th, 
the  evidence  is  somewhat  conflicting,  but  the  decided  prepon- 
derence  of  evidence  is  that  they  were  called  for  over  the 
telephone  about  noon  of  the  12th  and  went  to  Clarksburg  after- 
noon, on  that  day.     Both  Moore  and  McKinley  testify  posi- 


Digitized  by 


Google 


48  McKiNLEY  i\  Lynch.  [58 

tively  that  it  was  on  the  12th  and  are  fully  corroborated  by 
Mrs.  Clara  A.  McKinley,  wife  of  plaintiff,  and  by  Owen 
Moore,  son  of  J.  H.  Moore,  who  caught  his  father's  horse 
for  him  in  the  afternoon  for  his  father  to  ride  to  Clarksburg, 
that  he  returned  home  the  next  evening  or  night,  having  sold 
his  interest  in  the  options.  And  J.  W.  Coiffman  says  Mc- 
Kinley and  Moore  came  to  his  office  one  evening  or  night 
between  eight  and  nine  o'clock  and  he  tried  to  secure  an 
option  on  the  eJarvisville  coal  field,  which  they  represented 
and  the  same  evening  Mrs.  McKinley  called  him  on  the 
'phone  and  said  George  had  left  home  about  one  o'clock  and 
asked  him  if  he  had  arrived  or  whether  he  had  seen  him.  It 
is  not  disputed  that  their  interview  with  Coffman  was  on  the 
same  night  of  the  contract  between  McKinley  and  Lynch, 
thus  McKinley  and  Moore  are  further  corroborated  by  this 
circumstance  which  places  it  beyond  doubt  that  they  were 
called  in  on  December  12th,  and  not  on  the  10th  or  11th. 
On  the  10th  day  of  December,  J.  C.  Menoher  sent  a  tele- 
gram to  Peter  I.  Lynch:  "Coal  field  sold  subject  to  exam- 
ination before  fifteenth.  Answer.  Collect."  And  on  the 
10th  the  following  telegram:  "Can  my  parties  have  coal  at 
twenty-two?  Answer  immediately."  To  which  Peter  I. 
Lynch  answered  same  day:  "Will  parties  close  deal  to-day 
at  the  price  you  state?  Answer."  And  on  the  11th  the  fol- 
lowing telegram  was  received  by  Lynch  from  Menoher: 
"Am  closing  at  twenty-two.  Can  option  be  sent  here  uiK)n 
notice?"  To  which  Lynch  answered,  "Must  know  by  noon 
to-morrow  if  deal  is  closed.  Buyers  here,  cannot  send  op- 
tions." And  on  the  12th  the  following  telegram  was  received 
by  Peter  I.  Lynch  from  J.  C.  Menoher:  "Am  closing  deal. 
Send  one  representative  copy  of  option."  These  several 
telegrams  indicate  an  immediate  consummation  of  the  sale, 
and  defendant  in  his  defense  claims  that  McKinley  and 
Moore  were  summoned  in  to  consult  about  the  telegrams  and 
negotiations  concerning  the  sale.  It  is  alleged  by  plaintifi 
that  these  several  telegrams  were  never  shown  him  and 
Moore,  and  that  at  the  time  he  made  the  contract  with  Peter 
I.  Lynch  for  the  sale  of  one-half  his  interest  that  he  did  not 
know  that  the  sale  was  being  consummated;  had  never  seen 
or  heard  of  the  said  telegrams.  The  testimony  of  plaintiff  is 
positive  that  the  four  several  telegrams  were  never  shown  to 
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him  nor  was  he  informed  of  their  existence.  He  testifies 
that  on  the  12th  of  December,  1900,  he  received  a  tele- 
phone message  from  defendant  to  bring  James  H.  Moore  and 
come  to  Clarksburg;  that  they  arrived  about  dark  and  went 
to  T.  J.  Liynch  &  Go's,  store  and  after  a  short  talk  with  Mr. 
Lynch  and  Mr.  Elliott  inquired  the  business  they  were  sum- 
moned in  on.  Mr.  Lynch  said  they  would  have  to  look  after 
some  of  the  options  that  would  soon  expire  and  wanted  to 
know  if  they  could  be  extended.  "I  asked  him  if  there  was 
any  show  to  sell  the  field;  if  he  had  heard  anything  that  had 
encouraged  him,  and  he  said  he  hadn't,  but  he  thought  maybe 
the  coal  would  sell  some  time,  he  didn't  know  when;  said 
there  was  one  J.  W.  Coffman  who  was  taking  options  on 
some  pieces  of  coal,  claimed  he  had  a  man  that  would  buy 
coal  *  *  *  *  After  Mr.  Lynch  told  me  that  it  was 
rather  discouraging,  I  went  out  to  John  W.  Coffman's  office 
and  he  said  he  would  like  to  have  an  option  on  this  coal." 
That  he  asked  Lynch  if  he  had  any  information  to  lead 
him  to  believe  that  the  coal  field  would  be  sold  and  he  said: 
"You  know  as  much  as  I  do  about  that.  I  have  no  informa- 
tion whatever;"  that  Lynch  then  said  the  only  way  they 
could  make  money  out  of  this,  he  believed,  was  to  trade 
among  themselves;  that  he  then  proposed  to  buy  the  interest 
of  plaintiff,  who  told  him  he  would  not  sell  all  his  interest, 
but  would  sell  half  of  it;  that  he  remarked  to  the  defendant, 
''Mr.  Lynch,  I  am  not  in  a  position  to  deal  with  you,  you 
have  been  doing  the  correspondence  with  the  coal  buyers;  I 
have  not  been  doing  any  of  this  correspondence,  this  coal 
field  might  be  sold  or  about  to  be  sold  and  I  have  no  knowl- 
edge of  it  and  you  might  have  this  knowledge."  That 
Lynch  then  said  that  he  had  no  knowledge  of  the  field  being 
sold;  that  plaintiff  then  sold  to  him  one-half  interest  at 
JfcOO.OO.  Witness  stated  that  as  soon  as  he  closed  his  con- 
tract and  signed  it  up,  it  was  proposed  to  buy  out  J.  II. 
Moore,  he  thinks,  by  T.  J.  Lynch,  and  he  thinks  they  had  a 
trade  that  night.  He  said  he  asked  the  defendant  where  the 
contract  was  that  they  had  made  with  J.  C.  Menoher;  he  said 
he  didn't  know;  it  was  misplaced  and  he  couldn't  find  it;  he 
supposed  it  was  lost;  that  he  asked  for  it  before  he  made  the 
sale  of  his  interest.  The  next  morning  when  he  went  to  the 
store  about  9  o'clock  Elliott  and  the  defendant  were  reading 
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the  contract  which  was  claimed  to  be  lost  the  night  before, 
when  Elliott  said:  "Boys  none  of  us  had  any  sense,  this 
coal  has  been  sold  ever  since  we  made  this  contract;"  that  he 
asked  where  they  found  the  contract  and  Elliott  said  that  it 
was  out  at  his  house;  that  he  had  laid  it  away  and 
not  able  to  find  it  until  that  night,  which  explanation  was 
made  in  the  presence  of  the  defendant.  Witness  was  asked 
what  other  business  in  relation  to  the  field  did  Lynch  and 
Elliott  have  for  him  and  Moore  that  evening  after  or  before 
the  sale  of  their  respective  interests  had  been  made,  and  he 
stated  that  he  had  no  recollection  of  any  other  business  that 
they  had  with  them.  Witness  was  asked  about  the  tele- 
grams that  are  hereinbefore  copied  and  stated  that  he  did  not 
see  them  nor  was  he  informed  that  there  were  any  such  tele- 
grams. When  asked  if  these  telegrams  had  been  shown  or 
he  had  been  advised  of  such  negotiations  would  he,  or  not, 
have  sold  his  one-half  interest  to  Lynch  as  he  did  on  the 
12th.  "A.  I  would  not.  A  man  would  certainly  be  a  very 
X)oor  business  man  to  sell  six  or  seven  thousand  dollars  sure 
money,  for  five  hundred  dollars."  James  H.  Moore,  one  of 
the  partners  and  who  operated  in  the  field  with  plaintiff 
McKinley  fully  corroborates  the  testimony  of  McKinley  in 
regard  to  the  time  of  their  being  summoned  to  Clarksburg 
on  the  12th  day  of  December,  1900,  that  on  their  arrival  in 
the  evening  of  that  day  they  put  up  their  horses,  got  their 
supper  at  a  boarding  house  and  went  from  there  to  T.  J. 
Lynch  &  Go's,  store  and  remained  there  the  most  of  the 
time  till  11  o'clock,  or  a  little  after,  that  night,  that  Mc- 
Kinley, Peter  I.  Lynch,  C.  D.  Elliott,  Truman  J.  Lynch 
and  George  Lynch  were  in  the  store;  that  they  went  there 
after  dark.  He  stated  that  after  they  had  been  in  the  store 
a  little  while  McKinley  asked  defendant  Lynch  something 
about  the  coal  business,  how  he  was  getting  along  and  what 
he  had  called  them  down  for.  He  said  sometliing  about  op- 
tions that  would  expire  in  the  next  month  and  he  thought 
they  had  better  talk  over  the  matter  and  see  what  arrange- 
ments they  could  make,  that  was  about  all  the  business  he 
heard.  McKinley  asked  Lynch  if  he  thought  there  was  a 
prospect  to  sell.  He  said  he  thought  there  would  be;  he 
thought  the  coal  would  sell,  but  didn't  know  when.  Lynch 
told  McKinley  that  he  had  worked  a  good  while  in  the  field 
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and  had  been  to  a  right  smart  of  expense  and  he  would  like 
for  him  to  get  some  money  out  of  it;  that  Lynch  said  about 
the  only  way  he  knew  to  get  anything  out  of  it  was  to 
be  like  the  farmer's  boys,  would  be  to  go  to  trading  among 
themselves.  *'He  said  a  farmer  had  some  boys  that  would 
go  to  the  barn  on  rainy  days  and  would  trade  jackets  among 
themselves  and  make  two  or  three  dollars  apiece;"  that  the 
next  thing  he  heard  Mr.  McKinley  and  Mr.  Lynch  were 
talking  of  buying  one  another  out.  "I  heard  Mr.  Lynch 
offer  Mr.  McKinley  $100.00  for  his  interest,  and  the  next  I 
remember  hearing  he  was  offering  him  a  thousand  dollars  for 
his  entire  interest,  less  what  he  had  received  from  Mr.  Meno- 
her,  Mr.  McKinley  told  him  that  he  wouldn't  sell  his  entire 
interest  at  all,  but  told  Mr.  Lynch  that  if  he  hadn't  any  more 
information  of  the  prospect  of  a  sale  than  he  had  that  he 
would  sell  him  one-half  of  his  interest.  Mr.  Lynch  told  him 
that  he  had  not,  and  told  Mr.  McKinley  that  he  knew  every- 
thing about  a  sale  that  he  did.  Mr.  Elliott  then  said  that 
was  the  thing  to  do  for  McKinley  to  sell  half  of  his  interest 
for  he  didn't  want  to  see  Mr.  Lynch  lose  his  money  and 
didn't  want  Greorge  to  go  clear  out  of  the  deal.  Mr. 
McKinley  sold  to  Mr.  Lynch  one-half  of  his  interest  for 
$500.00,  I  think."  Says  he  was  present  when  the  contract 
between  McKinley  and  Lynch  was  drawn  up  and  signed. 
He  thinks  it  was  close  to  11  o'clock.  Before  the  contract 
was  signed  up  between  McKinley  and  Lynch  witness  and 
McKinley  asked  Mr.  Lynch  to  show  them  the  contract  be- 
tween the  partnership  and  J.  C.  Menohcr.  He  said  he  could 
not  do  it;  didn't  have  it;  that  it  had  got  misplaced  some  way 
and  he  thought  it  was  out  at  C.  D.  Elliott's  house.  Mr. 
Elliott  said  he  didn't  think  it  was,  but  didn't  know  where  it 
was;  that  the  next  morning  they  went  back  to  the  store  of 
T.  J.  Lynch  &  Co.  together  and  C.  D.  Elliott  was  sitting  on 
the  counter  with  the  contract  in  his  hand.  "lie  said  we  was 
all  fools,  that  the  coal  was  sold  when  that  contract  was  drawn 
ap.  He  handed  me  the  contract.  I  read  the  contract  and 
told  him,  'y®s  I  considered  it  sold  when  that  contract  was 
drawn  up.  I  told  him  I  had  forgotten  exactly  how  that  con- 
tract read,  that  if  I  had  seen  the  contract  before  that  I  would 
have  hnowed  better  how  to  have  done  business.'  "  Witness 
Moore  was  shown  the  telegrams,  numbered  11,  12,  13  and 
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14,  and  asked  to  state  when  he  first  saw  or  heard  of  such 
telegrams.  A.  "The  first  I  ever  saw  or  heard  of  these 
telegrams  was  on  the  27th  day  of  November,  1902."  That 
he,  together  with  Greorge  C.  McKinley,  went  to  Mr.  Sperry's 
office  when  Mr.  Sperry  handed  him  this  paper  and  asked 
whether  he  knew  anything  about  these  telegrams. 

Q.  "Were  these  telegrams  or  any  of  them  produced,  men- 
tioned or  referred  to  by  Peter  I.  Lynch,  or  any  one  else,  on 
the  12th  day  of  December,  1900,  when  you  and  McKinley 
sold  your  interest?" 

A.  "There  i)ositively  was  not. " 
•  No  parties  connected  with  this  transaction  have  a  better 
right  to  a  positive  opinion  as  to  the  date  that  McKinley  and 
Moore  were  called  from  the  field  to  Clarksburg,  than  they. 
They  had  a  ride  through  the  cold  rain  on  horseback,  about 
18  miles  and  when  they  reported  at  the  store  to  defendants 
Lynch  and  Elliott  and  inquired  the  purpose  of  their  being 
summoned  in  they  were  told  that  it  was  in  relation  to  some 
options  that  would  run  out  in  the  next  month,  that  they 
thought  ought  to  be  looked  after.  There  could  have  been 
but  two  objects  on  the  part  of  Elliott  and  Lynch  in  calling 
these  men  to  Clarksburg;  one  was  as  they  claimed,  to  consult 
with  them  about  the  telegrams,  and  the  closing  up  of  the 
sale  through  Menoher;  while  the  other  purpose,  would  be  to 
buy  the  interests  of  McKinley  and  Moore  before  they  would 
discover  the  fact  that  the  sale  was  about  to  be  consummated. 
If  McKinley  and  Moore  are  to  believed  the  latter  purpose  is  the 
one  that  moved  the  defendant  te  summon  them  in.  It  is  hard 
to  conceive  that  with  the  kno\vledge  of  those  telegrams  any  sane 
man  would  have  disposed  of  his  interest,  the  value  of  which 
was  a  mere  calculation  of  the  difference  between  fifteen  and 
twenty-two  dollars  per  acre  on  about  ten  thousand  acres,  for 
five  hundred  dollars.  There  is  an  effort  made  to  prove  that 
they  saw  the  telegrams,  the  first  three,  at  least.  The  de- 
fendant, Peter  I.  Lynch,  in  his  testimony  says:  "I  believe 
that  Mr.  McKinley  seen  all  those  telegrams  that  were  re- 
ceived. He  seen  those  that  had  come  in  iDcfore  he  come  to 
town  and  those  that  came  in  afterwards,  he  likewise  seen  or 
had  an  opportunity  to  see. "  He  said  his  rule  was,  during  this 
transaction,  in  all  communications  that  he  had  with  Mr. 
Menoher  or  any  one  else,    that  the  very  first  opportunity 
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when  Mr.  McKinley  and  Mr.  Moore  would  come  to  town  or 
into  the  store  where  the  correspondence  and  telegran;is  were 
kept  they  would  all  be  showed  to  them  and  when  he  was 
there  he  g^enerally  showed  them,  and  when  he  was  not  his 
sons,  T.  J.  and  G.  G.  Lynch,  and  Mr.  Elliott,  that  he 
always  insisted  on  them  that  they  would  keep  them  posted 
on  everything  that  was  done,  "So  I  believe  on  this  occasion, 
that  he  seen  all  the  telegrams  that  had  come  in  there  as  soon 
as  opportunity  offered  they  could  be  shown  to  him."  He 
was  asked  if  he  showed  Moore  and  McKinley  the  telegrams 
numbered  11,  12,  13  and  14,  in  person.  He  replied  "I  don't 
believe  I  did." 

George  G., Lynch  was  examined  as  a  witness  for  the  de- 
fendant, a  partner  in  the  firm  of  T.  J.  Lynch  &  Co.;  was 
asked  to  state  whether  Mr.  McKinley,  at  any  time  saw  the 
papers  or  any  of  them  that  witness  then  had  in  his  hand, 
being  the  originals  of  the  correspondence  of  J.  C.  Menoher 
and  Peter  I.  Lynch,  or  Lynch  and  Elliott,  and  if  so  who 
showed  them  to  him.  "Yes,  he  has  seen  them.  He  was 
shown  by  different  parties.  T.  J.  Lynch  and  myself,  that's 
all  I  know  of."  On  the  cross  examination:  "You  did 
not  show  to  McKinley  all  of  these  letters  and  telegrams  your- 
self, did  you?"  A.  "I  did  not."  Truman  Lynch  testifies: 
Q.  '^he  plaintiff  in  his  deposition  in  this  case  says,  'I  did 
not  see  the  telegrams  11,  12,  13  and  14,  on  the  12th  day  of 
December,  1900.'  State  what  you  know  as  to  whether  or  not 
he  did  see  them  on  that  day?  A.  I  handed  Mr.  McKinley, 
myself,  at  the  the  desk  in  our  store  telegrams  11,  12  and  13, 
and  saw  him  read  them.  I  am  not  sure  who  handed  him 
number  14."  Witness  says,  "I  handed  him  on  that  day, 
when  he  first  came  in  the  store,  numbers  11,  12  and  13,  with 
possibly  some  other  correspondence.  This  other  telegram, 
14,  coming  on  the  evening  of  the  12th,  could  not  have  been 
handed  to  him  in  the  morning  when  he  came  in."  The  tele- 
gram, 14,  is  dated  12:14  P.  M.  The  evidence  is  clear  that 
McKinley  and  Moore  did  not  reach  Clarksburg  until  late  in 
the  evening,  so  that  the  first  opportunity  they  could  have 
had  to  have  seen  any  of  those  telegi'ams  must  have  been 
several  hours  after  the  receipt  of  the  last,  number  14,  and 
if  it  is  true  that  T.  J.  Lynch  showed  them  the  telegrams, 
numbers  11,  12,  and  13,  why  was  not  14  showed  to  them  at 
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the  same  time?  It  must  be  remembered  that  T.  J.  Lynch, 
that  same  ni^ht,  purchased  the  interest  of  Moore  at  a  heavy 
discount,  and  he  was  of  course  interested  in  concealing  the 
facts  from  Moore  and  McKinley.  C.  D.  Elliott,  one  of  the 
partners  testified  that  Peter  Lynch,  Greorge  Lynch,  Truman 
Lynch  and  himself  were  in  T.  J.  Lynch  &  Go's,  store  when 
Moore  and  McKinley  came  in;  they  talked  a  while  about  the 
coal  field  and  he  heard  McKinley  say  to  Lynch:  "I  have  a 
chance  to  sell  my  interest."  He  gave  Lynch  to  understand 
that  he  could  get  about  $400  for  his  interest.  Lynch  says, 
"You  aint  thinking  about  taking  it,  George?"  He  says, 
"That  is  in  sight."  Mr.  Lynch  says  "I  don't  want  you  to  ^ 
sell,  George,  but  if  you  are  going  to  sell  I  will  give  you 
more  money."  Then  Lynch  began  to  bid  on  the  property 
and  offered  McKinley,  $1,000  for  his  interest,  minus  what 
McKinley  had  received  from  Menoher.  "Just  then  I  told 
him  to  hold  on,  count  me  out,  that  I  wouldn't  be  in  that 
trade.  I  said  Mr.  Lynch,  you  shan't  buy  all  of  George's 
share,  and  George  you  shan't  sell  all.  Said  I,  we  need 
George  in  to  help  keep  the  field  in  shape.  Then  some  one 
said  something  about  buying  half  of  his  interest  and  I  told 
him  I  didn't  care,  that  was  all  right  as  far  as  I  was  concerned. 
Then  I  went  over  close  to  Mr.  McKinley.  He  wanted  to 
know  what  I  thought  about  the  trade.  I  told  him  to  do  as 
he  pleased  about  it;  that  I  had  nothing  to  do  with  the  trade. 
Then  him  and  Mr.  Lynch  commenced  talking  again.  He 
asked  Mr.  Lynch  if  he  thought  he  could  sell  the  whole  field. 
He  says  George,  indeed  I  don't  know.  Then  George  says 
'Maybe  you  know  more  about  it  than  I  do.'  Mr.  Lynch 
says,  'No,  I  told  you  all  I  know  about  it.'"  "Then  Mr. 
Lynch  bought  Mr.  McKinley's  half  interest.  I  believe  it 
was  $500.00  that  he  paid."  On  cross  examination  Mr. 
Elliott  was  asked:  "On  the  12th  day  of  December,  1900, 
when  Peter  I.  Lynch  was  trying  to  get  an  option  or  a  con- 
tract for  his  son  Tillman  J.  Lynch  of  this  coal  field  did  he 
tell  Mr.  McKinley  that  Menoher  already  had  the  coal  field 
sold,  and  was  closing  the  contract  for  it?  A.  My  recollec- 
tion is  that  Truman  Lynch  is  the  one  that  was  getting  this 
contract  signed  for  his  brother  Tillman.  Mr.  Peter  Lynch 
didn't  tell  Mr.  McKinley  that  in  my  presence."  On  cross 
examination  Elliott  was  asked  if  McKinley  did  not  ask  for 
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the  contract  with  Menoher  and  what  Peter  Lynch  said  about 
it?  A.  "He  told  him  he  did  not  know  where  it  was.  That 
it  had  gotten  lost  or  something  had  become  of  it;  and  that  he 
did  not  know  where  it  was.  Just  as  nigh  as  I  remember." 
That  Peter  Lynch  did  not  produce  the  contract  or  show  it  to 
McKinley  on  that  day.  He  says  he  brought  the  Menoher 
contract  from  his  residence  to  Clarksburg  the  first  time  he 
came  in  after  the  12th  of  December. 

This  Menoher  contract  inquired  for  by  McKinley  and 
which  could  not  be  produced  at  the  time  he  sold  his  one-half 
interest  to  P.  I.  Lynch,  and  which  is  a  part  of  the  record, 
but  was  found  that  night  and  seen  by  McKinley  in  the  store 
the  next  morning,  is  the  contract  of  September  12,  1900, 
before  referred  to  and  which  contains  the  following  further 
provisions: 

"In  case  such  sale  is  made  as  herein  provided  the  parties 
hereto  are  to  have  an  equal  one-fifth  (1-5)  of  the  net  profits 
derived  from  such  sale;  and  provided  that  in  case  such  sale 
is  not  effected  before  the  expiration  of  any  such  options  said 
Lynch,  Elliott,  McKinley  and  Moore  are  to  diligently  en- 
deavor to  secure  the  extension  thereof  for  as  long  a  time  as 
may  be  had  or  on  such  of  them  as  such  extension  may  be 
obtained  to  such  an  extent  as  to  command  or  control  the  said 
field.  The  money  necessary  for  that  purpose  to  be  furnished 
or  advanced  by  the  said  Menoher  &  C'ompany,  and  with  the 
further  underetanding  and  agreement  that  such  sales  shall  be 
upon  the  terms  and  conditions  and  subject  to  the  said  reser- 
vations as  are  contained  in  the  original  options  or  leases." 

"Such  sale  shall  include  all  of  the  coal  optioned  for  which 
good  and  sufficient  title  can  Ije  made,  excepting  such  parts 
thereof  as  may  be  reserved  under  the  original  option,  and 
shall  also  include  any  other  adjacent  or  contiguous  coal  that 
may  hereafter  be  optioned  by  the  said  first  party  at  a  price 
not  in  excess  of  Twenty  Dollars  ($20.00)  per  acre." 

If  the  purpose  of  the  defendant  and  Elliott  was  to  withhold 
from  McKinley  and  Moore,  the  telegrams  numbered  11,  12, 
13,  and  14  about  the  same  reason  existed  for  withholding 
this  Menoher  contract.  It  is  somewhat  significant  that  the 
contract  couid  not  be  found  before,  but  was  produced  imme- 
diately after  the  sale  of  the  McKinley  and  Moore  interest. 
It  appears  from  the  record  that  Elliott  and  Lynch  were  part- 
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ners  in  all  transactions  relating  to  dealing^s  in  coal  and  specu- 
lations. Mr.  Elliott  testifies,  on  cross  examination:  "Some- 
thing like  two  or  three  years  before  McKjnley,  Moore,  P.  I. 
Lynch  and  myself  entered  into  this  coal  deal  Peter  I.  Lynch 
and  I  entered  into  a  contract  as  partners.  This  contract 
stated  as  I  remember,  that  what  moneys  necessary  to  carry 
on  any  business  we  might  te  into,  any  profits  arising  from 
any  trade  we  might  have  was  to  be  divided  equal  and  on  this 
night  this  trade  was  had  between  Peter  I.  Lynch  and  George 
C.  McKinley  this  was  one  of  the  reasons  why  I  objected  to 
Mr.  Lynch  buying  Mr.  McKinley's  interests,  knowing  if  I 
didn't  object  at  that  time  if  Mr.  Lynch  went  on  and  made 
the  trade  without  my  objections  that  I  would  be  equal  part- 
ner. At  that  time  I  didn't  have  the  money  myself  to  pay 
my  part,  didn't  want  to  go  in  debt  for  it  but  knowing  if  Mr. 
Lynch  did  buy  it  and  I  did  not  object  that  he  would  have  to 
furnish  the  money  and  that  time  I  did  not  feel  interested. 
At  that  time  I  told  Mr.  Lynch  to  count  me  out.  I  told  Mr. 
McKinley  that  I  had  nothing  to  do  with  the  deal.  He  asked 
what  I  thought  about  tlie  deal  and  I  told  him  to  do  as  he 
pleased,  that  I  was  not  in  it.  Nor  haven't  been  since.*"  He 
further  states  that  the  contract  was  in  writing;  that  they  had 
never  destroyed  it  and  that  they  were  still  partners  in  coal  busi- 
ness and  in  a  farm  and  some  oil;  and  stated  that  he  considered 
himself  a  partner  in  the  deal  with  McKinley  up  to  the  time  he 
told  him  to  count  him  out.  Peter  I.  Lynch,  and  his  brother- 
in-law,  C.  D.  Elliott,  were  the  partners  who  had  charge  of  the 
correspondence  in  the  negotiations  for  the  sale  of  the  prop- 
erty. This  gave  them  an  advantage  over  McKinley  and 
Moore  in  the  fact  that  they  had  the  correspondence  and 
negotiations  in  their  own  hands  and  had  a  better  opportunity 
of  knowing  the  value  of  the  interests  of  the  several  partners 
than  McKinley  or  Moore.  There  had  been  some  corres- 
pondence between  Menoher  and  Peter  I.  Lynch  with  refer- 
ence to  the  purchasing  of  the  interests  of  some  of  the  part- 
ners. Lynch  and  Elliott  were  in  a  position  where  the 
temptation  would  be  strong  to  suppress  communications  for 
the  purpose  of  making  an  advantageous  deal  for  the  interests 
of  members  who  were  not  so  fortunate  in  being  possessed  of 
the  knowledge  of  the  then,  rapidly  closing  or  consummation 
of  the  sale  of  the  property  optioned,  which  was  finally  con- 
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summated  on  February  6,  1901,  except  as  to  the  details  of 
preparing  the  papers,  etc. 

In  1  Bigelow  on  Frauds,  page  262,  it  is  said:  "It  is  diffi- 
cult to  define  the  term  'fiduciary  relation;'  but  it  will  proba- 
bly be  safe,  without  excluding  other  possible  cases,  to  say 
that  such  a  relation  arises  wherever  a  trust,  continuous  or 
temporary,  is  specially  reposed  in  the  skill  or  integrity  of 
another,  or  the  property  or  pecuniary  interests,  in  the  whole 
or  in  part,  or  the  bodily  custody,  of  one  pereon,  is  placed  in 
the  charge  of  another.  For  the  protection  of  the  former, 
the  law  raises  the  suspicion  or  presumption  that  the  transac- 
tion between  the  parties  has  been  effected  through  undue 
and  illegal  means  by  the  latter, — that  the  party  in  the  superior 
position  has  used  that  position  to  the  injury  of  the  party  in 
the  inferior  situation;  and  this  suspicion  or  presumption 
must  be  overcome,  if  the  transaction  be  impeached,  before 
the  superior  party  in  the  situation  can  retain  the  benefit 
received/'  In  Kerr  on  Fraud  and  Mistake,  page  182,  "The 
principles  which  cover  the  cases  of  dealings  of  persons 
standing  in  a  fiduciary  relation  apply  as  between  partners, 
between  principal  and  surety  and  generally  to  the  case  of 
persons  who  clothe  themselves  with  the  character  which 
brings  them  within  the  range  of  princpal,  *  *  *  the 
principle  on  which  a  court  of  equity  acts  in  relieving  against 
transactions  on  the  ground  of  inequality  of  footing  between 
parties  is  not  confined  to  cases  where  a  fiduciary  relation  can 
be  shown  to  exist,  but  extends  to  all  the  varieties  of  relations 
in  which  dominion  may  be  exercised  by  one  man  over 
another  and  applies  to  every  case  where  influence  is  acquired 
and  abused,  or  where  confidence  is  reposed  and  betrayed." 
And  cases  there  cited.  In  Goldsjaith  v.  Eichald^  94  Ala. 
116,  at  page  119,  the  court  says:  "These  properties  of  part- 
nership render  it  eminently  a  relation  of  trust.  All  its  effects 
are  held  in  trust,  and  each  partner  is,  in  one  sense,  a  trustee;  a 
trustee  for  the  newly  created  entity, — the  partnership, — and 
for  each  member  of  the  firm,  who  thus  becomes  a  beneficiary 
under  the  trust.  He  is  more;  he  is  a  trustee  and  cestui  que 
trusty — a  trustee  so  far  as  his  own  duties  bind  him;  a  cestui 
qrii^  trusty  so  far  as  duties  rest  on  his  co-partners.  And  it  is 
sometimes  said  that  each  partner  is  both  a  principal  and  an 
agent, — a  principal   to  the  extent  he   represents   his  own 


Digitized  by 


Google 


58  McKiNLEY  V.  Lynch.  [58 

interest,  but  an  agent  only  so  far  as  he  represents  his  co- 
partners."' In  Bigelowon  Frauds,  at  page  311:  "Where  a 
partner  intending  to  purchase  the  interest  of  his  co-partner 
has  had  the  special  management  of  the  business  or  the  keep- 
ing of  the  accounts,  *  *  *  the  intending  purchaser  must 
make  a  full  disclosure  of  the  extent  arid  situation  of  the  busi- 
ness, otherwise,  the  purchase  will  be  liable  to  be  avoided  by 
the  co-partner."  And  on  page  312:  ''It  is  certainly  the 
duty  of  partners  toward  each  other  to  refrain  from  all  con- 
cealment in  the  transaction  of  the  partnership  business.  If  a 
partner  be  guilty  of  any  such  concealment  and  derive  a 
benefit  therefrom,  he  will  be  treated  in  equity  as  a  trustee 
for  the  firm  and  compelled  to  account  to  his  co-partner.  * 
*  *  The  burden  is  upon  him  to  justify  the  transaction, 
otherwise  he  is  a  trustee. "  And  cases  there  cited.  In  Right 
V.  Duke,  98  New  York,  409,  it  is  held:  "The  relation  of 
partners  to  each  other  is  one  of  trust  and  confidence  and  if 
some  of  the  partners  projwse  to  buy  the  share  of  another 
partner  in  the  busines,  the  intending  partners  having  general 
charge  of  the  operations  of  the  firm,  of  its  office  and  of  its 
books,  they  owe  their  fellow  the  duty  of  fully  disclosing  the 
extent  and  condition  of  the  business  and  the  existence  of  all 
valuable  assets. ""  This  proposition  is  well  discussed  by  the 
court  in  that  case  at  pages  417-18,  where  after  citing  many 
authorities  including  some  that  I  have  just  cited,  the  court 
says:  "There  would  be  no  advandage  in  multiplying  authori- 
ties upon  this  subject,  all  tending  to  support  the  proposition 
that  in  their  dealings,  as  between  each  other,  partners  must 
act  with  the  utmost  candor  and  good  faith.  This  duty  or 
obligation  was  not  lessened  in  the  case  at  bar  by  the  fact  that 
during  the  negotiations  the  relations  between  the  partners 
became  straightened,  and  until  the  relation  was  terminated 
the  obligation  remained." 

The  questions  involved  in  this  case  are  thoroughly  discussed 
in  the  case  of  Xeircomh  v.  Brooks,  16  W.  Va.  32,  where  it  is 
held,  (syl.  pts.  1  and  2):  "A  person,  who  occupies  any 
fiduciary  relation  to  another,  is  bound  not  to  exercise  for  his 
own  benefit  and  to  the  prejudice  of  the  party,  to  whom  he 
stands  in  such  relation,  any  of  the  powers  or  rights,  or  any 
knowledge  or  advantage  of  any  description,  which  he  derives 
from  such  confidential  relation."    2  "A  purchase  by  a  fidu- 


Digitized  by 


Google 


W.  Va.]  McKiNLEY  V.  Lynch.  59 

ciary,  while  actually  holding  a  fiduciary  relation,  of  the 
trust-property,  either  of  himself  or  of  the  party  to  whom  he 
holds  such  fiduciary  relation,  is  voidable  at  the  option  of  the 
party  to  whom  he  stands  in  such  a  relation,  although  the  fidu- 
ciary may  have  given  an  adequate  price  for  the  property  and 
gained  no  advantage  whatever. "  It  is  contended  by  counsel 
for  appellee  that  this  case  is  not  applicable  to  the  case  at  bar. 
I  fail  to  see  wherein  it  is  not  applicable  in  view  of  the  author- 
ities before  cited  and  the  uniform  line  of  decisions  which 
treat  such  business  relations  as  those  of  partnership,  as  trusts 
and  as  fiduciary  relations.  Counsel  for  appellee  admit  that 
partners  must  deal  fairly  with  each  other;  that  they  are  agents 
for  the  partnership  and  for  each  other,  but  say  that,  "It 
clearly  appears  that  if  Lynch  had  not  purchased  half  of  Mc- 
Kinley's  interest  McKinley  would  have  sold  it  to  some  one 
else  for  less  than  Lynch  paid  him  for  half  and  that  therefore 
he  is  in  better  situation,  or  in  no  worse  situation,  at  least, 
and  should  be  held  just  as  firmly  by  his  contract  in  selhng  to 
Lynch  as  selling  to  anyone  outside  of  the  firm.'"  This  is,  in- 
deed, a  most  si)ecious  argument,  while  McKinley  was  entirely 
free  to  trade  with  outside  parties  as  he  chose  and  could  have 
been  held  to  his  contract  made  with  any  oner  who  was  not  in 
possession  of  all  the  facts,  yet  he  was  entitled  to  all  the  in- 
formation and  knowledge  that  any  of  the  partners  had  in  rela- 
tion to  the  negotiations  for  the  sale  of  the  coal,  and  Lynch 
had  no  right  to  purchase  without  disclosing  to  McKinley  all 
the  information  he  possessed,  nor  had  he  a  right  to  allow  him 
to  sell  to  another  without  giving  him  such  information  as  he 
possessed.  Lynch  was  by  no  means,  justified  in  purchasing 
the  interest  of  McKinley  in  view  of  the  circumstances  under 
which  the  sale  was  made.  If  McKinley  had  been  in  posses- 
sion of  the  information  that  Lynch  had  it  is  not  probable 
that  he  would  have  sold  at  the  price  he  did,  either  to  Lynch 
or  to  any  outside  party.  Counsel  for  appellee  in  their  oral 
argument,  cite  in  support  of  their  contention  Gedden  Appeal^ 
80  Pa.  St.  442,  a  case  in  which  a  partner  sold  his  interest  in 
the  firm  to  his  co-partners  and  then  proceeding,  about  six 
years  afterwards  to  rescind  the  sale,  alleged  that  his  interest 
had  been  reported  by  one  of  them  as  being  of  less  value  than 
it  was.  ''"'Held',  that  as  partner  he  had  a  right  to  examine 
the  books  etc.,  and  not  having  availed  himself  of  the  means 
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of  information  he  had  no  ground  for  relief. "  And,  "Partners 
bought  the  interest  of  a  fellow  through  a  third  person  conceal- 
ing that  the  purchase  was  for  them.  Held:  that  was  not  per 
se  fraud."  That  was  a  case  in  which  the  partner  sold  his  in- 
terest in  a  furnace  which  was  doing  an  active  business  and 
the  value  of  his  interest  was  easily  arrived  at,  simply  by  an 
examination  of  the  books  of  the  concern,  to  which  plaintiff 
had  the  right  of  access,  a  case  very  different  from  the  one 
at  bar  where  the  information  was  wholly  under  the  control  of 
the  defendant,  and  he  had  it  in  his  power  to  withhold  or  pro- 
duce it.  It  is  insisted  by  appellant  that  by  reason  of  the 
gross  inadequacy  of  price,  fraud  in  the  contract  complained 
of  is  presumed,  and  cite,  among  other  case«,  ZmveY.  Trvndel, 
78  Va.  62,  where  it  is  said:  "Now,  how  was  this  accom- 
plished ?  How  did  he  succeed  in  getting  these  judgments 
worth  over  $1,450.00  for  the  grossly  inadequate  sum  of 
$200.00?  It  is  true  that  mere  inadequacy  of  consideration 
will  not  of  itself,  be  a  sufficient  cause  for  the  rescission  of  a 
contract  by  a  court  of  equity,  where  the  circumstances  of  the 
case  indicate  that  no  unfair  advantage  has  been  taken  by  the 
purchaser.  2  Story  on  Contracts  (5th  Ed.)  section  550.  It 
is  also  true,  however,  that  where,  as  in  this  case,  the  inade- 
quacy of  consideration  is  so  gross  as  to  shock  the  conscience 
and  astound  the  judgment  of  a  man  of  common  sense,  that  it 
alone  will  create  a  presumption  of  fraud.  3  Minor's  Inst., 
p.  120.  "Starting,  therefore,  with  this  circumstance,  which 
creates  of  itself  a  presumption  of  fraud,  we  are  prepared  to 
give  full  credence  to  the  testimony  of  Jenkins,  which  shows 
that  the  appellant  represented,  in  substance,  to  him  that  the 
judgments  were  worthless;  that  the  plaintiff's  attorneys  had 
given  up  all  hope  of  collecting  them;  that  all  the  proceeds 
derived  from  the  sale  of  the  property  had  been  paid  out  in 
satisfaction  of  other  debts,  and  that  there  were  six  or  seven 
thousand  dollars  of  debts  yet  to  be  paid  before  these  judg- 
ments would  get  anything."  Inadequacy  of  price  is  much 
more  gross  in  case  at  bar  than  in  the  Virginia  case.  In  3 
Min.  Inst.,  p.  222,  in  speaking  of  inadequacy  of  considera- 
tion, the  author  ^says:  "Thus,  when  an  inadequate  consid^ 
eration,  accompanied  by  even  slight  cirumstances  besides, 
showing  concealment,  misrepresentation,  undue  influence,  and 
the   like   on   the   purchaser's   part        *         *        * .       it  is 


Digitized  by 


Google 


W.  Va.]  McKinley  v.  Lynch.  61 

potent,  and,  for  the  most  part,  irresistible,  evidence  of  fraud 
and  is  usually  fatal  to  the  contract. '**  In  Marlatt  v.  Warwick 
18  N.  J.  Eq.  108,  it  is  held:  "Inadequacy  of  price  at  a  judi- 
cial sale  is  not  of  itself  sufficient  cause  to  avoid  the  sale  un- 
less so  gross  as  to  be  proof  of  fraud  or  to  shock  the  judg- 
ment and  conscience."  Wlhon  v.  Jordan^  3  Wood's  642; 
Inmmnce  Company  v.  Ilainiltan^  3  Cooper's  Chy.  228,  on 
page  231  the  court  discusses  the  question  and  cites  many 
pertinent  cases.  Bradfoi'dw  McConlhaij^  15  W.  Va.  732; 
McConihayv.  Sweeney^  24  W.  Va.  643;  Lallance  v.  FiHhe)\ 
29  W.  Va.  512;  Wood  v.  Harmismi,  41  W.  Va.  376.  Coun- 
sel for  appellee  rely  principally  upon  the  conflict  of  testi- 
mony and  upon  that  principle  established  in  Smith  v.  Yoke^ 
27  W.  Va.  639,  (syl.  pt.  1),  where  it  is  held:  "Where  the 
decree  sought  to  be  reversed  is  based  upon  dei)ositions,  which 
are  so  conflicting  and  of  such  doubtful  and  unsatisfactory 
character,  that  different  minds  and  different  judges  might 
reasonably  disagree  as  to  the  facts  proved  by  them,  or  the 
proper  conclusion  to  be  deduced  therefrom,  the  api)ellate 
court  will  decline  to  reverse  the  finding  or  decree  of  the  chan- 
cellor, although  the  testimony  may  be  such  that  the  appel- 
late court  might  have  pronounced  a  different  decree,  if  it  had 
acted  upon  the  cause  in  the  first  instance."*  CkriHlip  v.  Tft^r^ 
43  W.  Va.  356,  (27  S.  E.  288).  And  in  We^rrer  v.  Aiken,  48 
W.  Va.  456,  (37  S.  E.  600),  syl.  pt.  1:  '*The  finding  of  the 
court  as  to  facts  in  issue,  unless  against  the  plain  preponder- 
ance of  the  evidence  is  conclusive  ujwn  this  Court."  Wo// 
V.  Bank,  50  W.  Va.  689,  (47  S.  E.  243);  Jhlinr/  v.  (bn(foN, 
55  W.  Va.  529,  (47  8.  E.  279).  While  we,  by  no  means, 
repudiate  the  rulings  of  this  Court  in  the  cases  cited,  and 
other  cases  holding  likewise,  the  Court  will  not  hesitate  to 
reverse  a  decree  where  it  is  plainly  wrong  or  against  a  clear 
preponderance  of  the  evidence. 

We  think  the  plaintiff  has  clearly  shown  himself  entitled 
to  the  relief  prayed  for  in  his  bills,  therefore  the  decree  is 
reversed  and  the  cause  remanded  for  further  proceedings  to 
be  had  therein  according  to  the  rules  and  principles  govern- 
ing courts  of  equity,  and  in  accord  with  the  ui'inciples  herein 
set  for^h. 

Bererf^ed. 
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CHARLESTON 


Wheeling  Mold  &  Foundry  Company  v. 
Steel  &  Iron  Company. 


Wheeling 


Submitted  March  9,  1905.      Decided  May  27,  1905. 

1.  Contract — Clause  Construed  as  Liquidated,    Damages  and  Not 
Penalty. 

Under  the  contract,  sued  on,  the  plaintiff  was  to  manufacture 
and  deliver  to  the  defendant  certain  machinery,  at  a  time  and 
place  specified,  at  a  price  specified,  and  in  case  of  failure  to  com- 
plete and  deliver  the  machinery  at  such  time  and  place,  fifty  dol- 
lars was  to  be  deducted  from  the  contract  price  for  each  day 
required  to  complete  and  deliver  the  machinery  beyond  the  time 
specified.  Held,  that  the  fifty  dollars  per  day  to  be  deducted  for 
delay  in  the  completion  and  delivery  of  the  machinery,  is  in  the 
nature  of  liquidated  damages  and  not  a  penalty,     (p.  64.) 

2.  CoNTEACT— Detoy  in  Completing  Contract. 

The  plaintiff  cannot  excuse  delay  in  the  completion  and  delivery 
of  said  machinery  beyond  the  time  specified  in  such  contract,  and 
avoid  the  deduction  of  fifty  dollars  per  day  from  the  contract  price 
for  such  delay,  by  showing  merely  that  it  (plaintiff)  proceeded  in 
good  faith  and  with  due  diligence,  with  the  use  of  all  means  in  its 
power  and  at  its  command,  to  perform  the  contract,     (p.  66.): 

3.  Contract. 

Under  such  contract  the  plaintiff  was  required  to  furnish  suffi- 
cient means  and  ability  to  perform  the  contract  on  its  part,  accord- 
ing to  its  terms,     (p.  66. ) 

4.  Jury  Trial — Cause  for  Betting  Aside  Verdict — Improper  Evi- 
dence. 

A  verdict  of  a  jury  will  be  set  aside  for  the  admission  of  im- 
proper evidence,  over  objection,  where  it  is  apparent  that  such 
evidence  was  misleading,  and  prejudicial  to  the  party  complaining, 
(p.  67.) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  the  Wheeling  Mold  and  Foundry  Company 
against  the  Wheeling  Steel  &  Iron  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 


Reversed. 


Hubbard  &  Hubbard,  for  plaintiff  in  error. 
Henry  M.  Russell,  for  defendant  in  error. 
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Cox,  Judge: 

By  a  contract  in  writing  bearing  date  the  16th  day  of 
September,  1901,  entered  into  by  and  between  the  Wheeling 
Steel  and  Iron  Company,  designated  therein  as  the  ''owner," 
and  the  Wheeling  Mold  and  Foundry  Company,  designated 
therein  as  the  "contractor,"  the  latter  Company  was  to 
manufacture  and  deliver  to  the  former  Company,  certain 
Pipe  Mill  Machinery.  The  contract  recited  that  the  con- 
tractor had  full  knowledge  of  the  owner's  requirements  in 
regard  to  the  machinery,  and  full  knowledge  that  the  build- 
ing of  the  machinery  was  to  be  l^egun  forthwith  and  that  it 
was  necessary  that  it  should  be  delivered  at  Benwood,  West 
Virginia,  on  or  before  noon  of  January  14,  1902.  Among 
other  things,  the  contract  provided,  in  effect,  that  the  con- 
tractor should  not  further  engage  its  capacity  so  as  to  mili- 
tate against  the  manufacture  and  delivery  of  the  machinery 
at  Benwood,  West  Virginia,  by  noon  of  January  14,  1902; 
that  neither  party  should  be  liable  to  the  other  in  damages 
for  delays  due  to  wars,  strikes,  fires  or  accidents  beyond  their 
control;  thatj  in  case  of  delay  from  any  of  said  causes,  a 
certificate  for  time  lost  should  \^e  required;  that  all  drawings 
furnished  the  contractor  should  remain  the  property  of  the 
owner  and  te  returned  to  it  on  completion  of  the  work; 
that  the  owner  should  furnish  certain  materials  including 
motors  to  be  used  in,  and  in  connection  with  the  manufacture 
of  the  machinery  to  be  manufactured  and  delivered  by  the 
contractor;  that  all  foundations  should  be  prepared  by  the 
owner;  that  in  consideration  of  the  faithful  carrying  out  of 
said  contract,  together  with  all  its  various  stipulations,  and 
the  delivery  of  the  machinery  at  Benwood,  West  Virginia,  by 
noon  of  January  14,  1902,  the  owner  should  pay  the  con- 
tractor $58,526.00;  that  if  the  machinery  should  be  delivered 
before  the  date  specified,  fifty  dollars  per  day  should  Ijc  added 
to  the  contract  price  for  each  day  of  twenty-four  hours  that 
the  machinery  should  be  delivered  before  the  date  specified; 
that  in  case  of  delay,  fifty  dollars  for  each  day  of  twenty -four 
hours  required  to  complete  and  deliver  the  machinery  beyond 
the  time  specified,  should  be  deducted  from  the  contract 
price;  that  payment  of  eighty  per  cent,  should  be  made  on 
monthly  estimates  until  such  payments  aggregated  the  sum 
of  $46,820.00;  that  the  remaining  twenty  per  cent,  should  be 
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payable  thirty  days  after  the  complete  erection  and  accept- 
ance of  the  machinery. 

On  the  15th  day  of  April,  1903,  this  action  of  assympsit 
was  brought  by  the  Wheeling  Mold  and  Foundry  Company 
against  the  Wheeling  Steel  and  Iron  Company.  $46,825.03, 
having  been  paid  or  credited,  the  plaintiff  claimed  the  residue 
of  the  contract  price  and,  in  addition,  the  amount  of  certain 
''extras,"  not  disputed  by  defendant.  A  trial  by  jury  was 
had  resulting  in  a  verdict  for  plaintiff  for  $12,298.93,  being 
the  residue  of  the  contract  price  without  interest  and  the 
amount  of  the  "extras"  not  disputed.  Defendant  moved  to 
set  aside  the  verdict,  which  motion  was  overruled  and  judg- 
ment was  entered  on  the  verdict,  and  defendant  excepted  and 
was  afterwards  allowed  a  writ  of  error  to  the  judgment. 

The  assignments  of  error  by  defendant  are  numerous.  They 
may,  however,  be  grouped  under  four  heads:  First:  The 
rejection  of  defendant's  notice  of  recoupment.  Second: 
The  admission  and  rejection  of  evidence.  Third:  The 
giving  and  refusing  of  instructions  to  the  jury.  Fourth: 
The  sufficiency  of  the  evidence  to  support  the  verdict. 

First,  the  rejection  of  defendant's  notice  of  recoupment. 

The  notice  of  recoupment  proceeded  on  the  theory  that 
defendant  might  recoup  damages  for  delay  in  excess  of  the 
fifty  dollars  per  day  provided  by  the  contract.  At  the  in- 
stance of  defendant  and  without  objection,  the  court  instruct- 
ed the  jury,  in  effect,  that  the  contract  did  not  impose  a 
penalty  or  forfeiture.  The  fifty  dollars  per  day  for  delay  to 
be  deducted  from  the  contract  price,  was  in  the  nature  of 
liquidated  damages,  and  by  the  amount  thereof  fixed  by  the 
contract,  the  defendant  was  bound  in  an  action  at  law,  to 
recover  from  it  the  contract  price.  Welch  v.  McDonald^  85 
Va.  500.  See  19  Am.  &  Eng.  Enc.  Law.  422,  412  and  413; 
Pettis  V.  Bloomer^  21  Ho\v.  Pr.  317;  Tewcis  i&c.  Ry.  Co.  v. 
Rust,  19  Fed.  239;  KunMe  v.  Wherr^f,  189  Pa.  St,  198;  But- 
ton Faste)ii7ig  Co.v,  ^r^^^rf,  163  Mass.  10;  McFheev,  Wilson^ 
25  U.  C.  Q.  B.,  169;  Smith  v.  S?rnth,  4  Wend.  468;  Ma- 
l<yn^  V.  Philadelphia,  147  Pa.  St.  416,  Streejier  v.  William, 
48  Pa.  450;  Sedgwick  on  Damages  (8th  Ed.)  sections  403  and 
419;  Crane  v.  Peer,  43  N.  J.  Eq.  553;  13  Cyc.  98.  Defend- 
ant was  not  prejudiced  by  the  rejection  of  its  notice  of  recoup- 
ment. 
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Second,  the  admission  and  rejection  of  evidence. 

Defendant  complains  of  certain  general  evidence  admitted 
over  its  objection.  This  evidence  was  principally  adduced 
from  witness  Blue,  president  of  plaintiff  Company,  and 
witness  Long,  plaintiff's  engineer.  This  evidence  was  to  the 
effect  that  plaintiff  was  diligent  generally  in  the  performance 
of  its  contract.  The  evidence  consisted  of  many  expressions 
by  the  witnesses  for  the  plaintiff,  such  as  the  following: 
We  "made  as  many  castings  as  we  could  and  did  as  much 
machine  work  on  them  as  we  could.  We  did  as  much,  I 
believe,  as  anybody  could."  ''We  went  ahead  with  the  work 
just  as  hard  as  we  could."  "We  performed  the  contract  to 
the  best  of  our  ability  in  regard  to  the  way  material  came  to 
us."  "Why,  it  did  everything  in  its  power  to  carry  out  the 
contract.  That  is,  in  my  opinion."  "We  completed  the 
machine  work  with  all  possible  speed."  "We  attempted  to 
push  the  work  as  best  possible."  "No  sir,  the  Company  did 
everything  in  their  power  to  expedite  matters,"  and  the  like. 
These  conclusions  or  opinions  were  allowed  to  go  to  the  jury. 
We  will  consider  this  general  evidence  in  the  light  of  Instruc- 
tion No.  3,  given  at  the  instance  of  the  plaintiff,  which  is  as 
follows:  "If  the  jury  find  from  the  evidence  that  after  the 
making  of  the  written  agreement  which  has  been  introduced 
in  evidence,  the  plans  mentioned  in  the  said  agreement  were 
.changed  with  the  consent  of  both  the  plaintiff  and  the  defend- 
ant, and  if  they  further  find  that  these  changes  made  it 
impracticable  for  the  work  provided  for  in  the  said  agree- 
ment, to  be  completed  within  the  time  specified  in  the  said 
agreement,  and  if  they  further  find  from  the  evidence  that 
the  plaintiff  the  Wheeling  Mold  and  Foundry  Company,  pro- 
ceeded in  good  faith  and  with  due  diligence  and  with  the  use 
of  all  means  in  its  power  and  at  its  command  to  proceed 
with  and  complete  the  work  provided  for  in  said  agreement, 
and  that  any  delays  which  may  have  taken  place  in  the  com- 
pletion of  the  said  work  were  not  due  to  any  neglect  or  de- 
fault upon  the  part  of  the  plaintiff,  then  the  plaintiff  is 
entitled  to  recover  in  this  action  the  amount  remaining  due 
and  unpaid  of  the  contract  price  provided  for  in  the  said  agree- 
ment without  any  deduction  therefrom  by  reason  or  on  account 
of  such  delay  in  the  completion  of  the  said  work."  The  clause 
of  the  instruction  to  which  we  direct  special  attention  is  sub- 
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stantially,  that  if  the  plaintiff  proceeded  in  good  faith  and 
with  due  diligence  with  the  use  of  all  means  in  its 
power  and  at  its  command,  to  complete  the  work  provided 
for  by  the  contract,  the  plaintiff  was  not  liable  for  the  delays 
occurring,  but  was  entitled  to  the  contract  price  without  de- 
duction. The  contract  in  question  required  plaintiff  to 
deliver  the  machinery  at  or  before  noon  on  January  14,  1902, 
about  four  months  from  the  date  of  the  contract.  The  ma- 
chinery was  not  delivered  until  about  the  23rd  day  of  Septem- 
ber, 1902,  more  than  a  year  from  the  date  of  the  contract. 
The  agreement  to  deliver  was  on  the  part  of  the  plaintiff.  It 
was  incumbent  on  it  to  show  that  it  was  excusable  for  the 
delay,  and  the  court  below,  in  effect,  properly  so  instructed 
the  jury  by  Instructions  Nos.  2  and  3,  given  at  the  instance 
of  the  defendant.  The  evidence  tending  to  show  good  faith 
and  diligence  on  the  part  of  the  plaintiff,  or  the  conclusions 
or  opinions  of  the  witnesses  that  plaintiff  acted  diligently  or  in 
good  faith  with  the  means  at  its  command  in  the  performance  of 
the  contract,  and  Instruction  No.  3,  given  at  the  instance  of  the 
plaintiff,  were,  Ave  think,  erroneous  and  misleading.  We  do 
not  think  the  instruction  was  cured  by.  the  clause  therein 
"that  any  delays  which  may  have  taken  place  in  the  comple- 
tion of  the  said  work  were  not  due  to  any  neglect  or  default 
upon  the  part  of  the  plaintiff'."  The  question  to  be  determined 
was  whether  or  not  the  plaintiff  was  excusable  for  the  delay. 
It  was  not  excusable  because  it  acted  in  good  faith  and  with 
diligence,  merely.  The  requirement  from  the  plaintiff  was 
not  that  it  would  act  in  good  faith  and  with  diligence  only 
in  performing  the  contract,  but  that  it  would  absolutely  com- 
plete and  deliver  the  machinery  at  the  time  and  place  speci- 
fied in  the  contract.  The  contract  required  the  plaintiff  to 
furnish  the  means  and  ability  to  perform.  Plaintiff  may 
have  acted  in  good  faith  and  with  diligence  with  all  the 
means  in  its  power,  and  yet  have  lacked  sufficient  means  or 
ability  to  perform  the  contract.  The  plaintiff  was  respon- 
sible for  both  nieans  and  ability  to  perform,  and  it  was  as 
much  liable  for  delay  occasioned  by  lack  of  them,  as  it  would 
have  been  for  wilful  failure  to  perform.  Jonen  v.  Anderson^ 
82  Ala.  302.  See  also  Lev:is\,  Atlas  Mfdual  Life  Ins.  Co.^ 
61  Mo.  534;  Cochm)ix.  Ry.  Co.,  131  Mo.  607;  Shouse  v. 
Nehvmang€i\  18  Mo.  App.  236;  Dei^mott  v.  Jones,  2  Wall  1; 
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IT.  S.  V.  Gleason,  175  U.  S.  602;  Cutte7*  v.  Powell,  2  Smith's 
Leading  Cas^s,  1  and  note;  Story  on  Contracts,  sections  588 
and  1334;  The  Ha/t^riman^  9  Wall  172,  and  cases  there  dis- 
cussed; Lawson  on  Contracts,  section  422;  Parsons  on  Con- 
tracts, section  672,  and  note  1.  The  evidence  complained  of 
and  Instruction  No.  3  given  at  the  instance  of  the  plaintiff, 
tended  to  make  plaintiff  excusable  for  delay,  provided  it 
acted  in  good  faith  and  with  due  diligence,  with  the  means 
at  its  command.  This  was  prejudicial  to  the  defendant.  This 
evidence  should  have  been  excluded,  and  Instruction  No.  3, 
given  at  the  instance  of  the  plaintiff  should  have  been  refused. 
It  was  proper  for  the  plaintiff  to  prove  that  it  was  prevented 
from  i)erforming  the  contract,  or  that  it  was  hindered  or  de- 
layed in  its  performance,  by  the  act  of  the  defendant.  It 
was  proper  for  the  plaintiff  to  prove  any  fact  or  facts  which 
would,  in  law,  excuse  it  for  delay;  but  not  facts,  conclusions 
or  opinions  which  would  not  excuse  it  for  delay. 

Defendant  complains  of  the  admission  of  evidence  tending 
to  show  that  the  machines  contemplated  by  the  contract,  were 
completed  on  September  18th,  1902.  It  was  proper  to  show 
this  fact  as  a  step  in  the  performance  of  the  contract. 

Defendant  complains  of  the  rejection  of  certain  evidence, 
which  it  claims  tended  to  show  the  insufficiency  of  plaintiff's 
plant  to  perform  the  work  contemplated  by  the  contract. 
This  evidence  was  sought  to  be  adduced  from  witness  Julian 
Kennedy,  who  was  the  engineer  named  in  the  contract  and  who 
made  the  plans  for  defendant  for  said  machinery.  This  witness, 
from  his  testimony,  is  probably  an  expert  npon  the  question  of 
plants  engaged  in  the  manufacture  of  machinery  such  as  was 
contemplated  by  this  contract.  He  was  not  asked  as  to  his 
knowledge  of  this  particular  plant,  nor  did  he  testify  as  to 
his  knowledge  thereof,  if  he  had  any.  He  was  simply  asked 
to  state  the  custom  of  well  regulated  and  well  organized 
plants  generally,  as  to  certain  matters.  We  think  this 
evidence  was  clearly  inadmissible,  and  was  properly  ex- 
cluded. 

Defendant  complains  of  the  rejection  of  certain  evidence 
tending  to  show  that  the  plans  and  drawings  were  not  re- 
turned by  plaintiff  to  defendant,  as  provided  by  the  contract. 
Evidence  tending  to  show  that  the  plans  and  drawings  were 
not  returned  was  admitted.     Its  materiality  will  hereafter  be 
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adverted  to  in  connection  with  one  of  the  instructions  asked 
for  by  defendant. 

Defendant  complains  of  the  rejection  of  certain  papers  and 
documents  comprising  the  contracts  and  orders  for  work, 
other  than  the  contract  sued  on,  which  might  have  engaged 
plaintiiBf's  plant  during  the  period  from  the  date  of  the  con- 
tract sued  on  to  the  date  of  the  completion  and  delivery  of 
the  machinery  contemplated  thereby,  offered  for  the  sole  pur- 
pose of  showing  that  such  other  contracts  or  orders  Con- 
tained no  provision  by  which  the  price  of  the  work  contem- 
plated thereby,  would  be  affected  by  the  time  of  delivery, 
and  no  provision  against  taking  work  that  would  interfere 
with  the  carrying  out  of  those  contracts  or  orders.  In  our 
view,  it  was  wholly  immaterial  in  this  case  whether  such  con- 
tracts or  orders  contained  such  provisions  or  not.  The  re- 
quirement on  the  part  of  the  plaintiff  to  deliver  was  not  de- 
pendent upon  its  contractual  duties  to  others.  These  papers 
and  documents,  being  offered  only  for  the  purpose  mentioned, 
were  properly  rejected. 

Third,  the  giving  and  refusing  of  instructions  to  the  jury. 

Three  instructions  were  given  at  the  instance  of  the  plain- 
tiff; six  at  the  instance  of  the  defendant,  and  eleven  asked 
for  by  defendant  were  refused.  Instructions  Nos.  1  and  2, 
given  at  the  instance  of  the  plaintiff,  in  our  judgment  cor- 
rectly propounded  the  law.  Instruction  No.  3,  given  at  the 
instance  of  the  plaintiff,  and  heretofore  referred  to,  was  er- 
roneous. The  chief  subject  matter  of  Instructions  Nos.  7, 
10  and  11,  asked  for  by  defendant  and  refused,  was  substan- 
tially included  and  the  law  correctly  propounded  thereon  in 
Instruction  No.  4,  given  at  the  instance  of  the  defendant. 
Instruction  No.  8,  asked  for  by  defendant  and  refused,  was 
without  evidence  upon  which  to  predicate  it,  so  far  as  we  can 
see  from  the  record.  It  is  not  claimed  that  any  delay  was 
due  to  accident  beyond  the  control  of  the  plaintiff  and  for 
which  a  certificate  was  required  under  the  contract.  Instruc- 
tion No.  9,  asked  for  by  defendant  and  refused,  was  to  the 
effect  that  defendant  was  not  chargeable  with  delay  caused 
by  the  corrections  of  errors  in  the  machinery  which  might 
have  been  discovered  in  time  to  avoid  delay  if  the  plaintiff 
had  made  reasonably  careful  examinations  of  the  plans  and 
manufactured  parts  of  the  machines.      This  instruction   ap- 


Digitized  by 


Google 


W.  Va.]     Foundry  Co.  v.  Steel  and  Iron  Co.  69 

pears  to  be  proper  and  should  have  been  given.  Instructions 
Nos.  12  and  13,  asked  for  by  defendant  and  refused,  were  to  the 
effect  that  defendant  was  not  chargeable  with  any  delay  in 
the  delivery  of  motors,  under  the  contract,  unless  plaintiff 
needed  such  motors  before  they  were  delivered  and  was  unable 
to  occupy  the  interval  with  other  parts  of  the  work.  These 
instructions  seem  to  us  to  be  correct  and  one  or  both  of  them 
should  have  been  given.  Instructions  Nos.  14  and  15,  asked 
for  by  the  defendant  and  refused,  were  properly  refused  as 
they  would  have  tended,  at  least  in  part,  to  place  upon 
plaintiff  a  duty  not  required  of  it,  but  required  of  defendant, 
by  the  contract.  Instructions  Nos.  16  and  17  would,  in  effect, 
if  given,  have  instructed  the  jury  that  the  plaintiff  could  not 
recover  on  the  contract  sued  on,  unless  the  jury  believed  that 
it  had  returned  to  the  defendant  all  the  drawings  which  had 
been  delivered  to  the  plaintiff  under  the  contract.  It  is  true, 
that  the  contract  provided  for  a  return  of  the  drawings  upon 
completion  of  the  work,  but  we  do  not  consider  this  require- 
ment a  condition  precedent  to  the  right  of  the  plaintiff  to  re- 
cover, or  that  it  was  made  so  by  the  contract.  This  require- 
ment was  to  be  performed  at  the  time  of  the  completion  of 
the  work  and  it  was  not  one  of  the  substantial  requirements 
of  the  contract,  necessary  to  be  performed  before  anything 
could  be  recovered  thereon.  Instruction  No.  18,  asked  for 
by  defendant  and  refused,  is  as  follows:  "The  jury  are 
instructed  that  the  defendant  is  not  chargeable  with  delay  for 
any  period  during  which  the  plaintiff  failed  to  push  the  work 
under  this  contract,  and  instead  of  so  doing,  worked  on 
other  contracts."  As  we  have  said,  it  was  not  a  question  of 
diligence  merely,  on  the  part  of  the  plaintiff.  Plaintiff  may 
have  worked  on  other  contracts  and  not  on  the  contract  sued 
on,  because  of  defendant's  delay  in  furnishing  motors  or  ma- 
terials required  to  be  furnished  by  it.  This  instruction 
wholly  eliminates  this  feature  of  the  case  and  propounds 
broadly  the  doctrine  that  defendant  was  not  liable  for  delay, 
even  if  caused  by  its  act. 

Fourth,  the  sufficiency  of  the  evidence  to  sustain  the 
verdict. 

If  the  general  evidence  of  diligence  and  good  faith  with  the 
means  at  hand,  which  we  have  held  inadmissible,  be  excluded, 
then  we  do  not  find  any  evidence  in  this  case  showing  that 
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plaintiff  was  excusable  for  all  the  delay  in  the  completion 
and  delivery  of  the  machinery  contemplated  by  the  contract. 
The  evidence  in  the  present  record  does  not  sustain  the  con- 
clusion that  plaintiff  was  excusable  for  all  of  the  last  three 
months  delay.  The  verdict,  in  effect,  found  that  plaintiff  was 
excusable  for  all  the  delay  by  finding  that  defendant  was 
not  entitled  to  any  deduction  from  the  contract  price  on  ac- 
count of  delay.  This  verdict,  finding  that  plaintiff  was  not 
entitled  to  any  deduction  from  the  contract  price  for  the 
last  three  months  delay  was,  in  part,  without  evidence  to 
support  it.  This  case  is  to  be  remanded  for  a  new  trial. 
Upon  the  new  trial  the  evidence  may  be  different  from  the 
evidence  contained  in  the  present  record,  and  nothing  we 
have  said  concerning  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict,  should  prejudice  the  parties  in  a  new  trial 
upon  different  evidence. 

For  the  reasons  stated,  the  judgment  of  the  circuit  court  of 
Ohio  county,  entered  on  the  21st  day  of  May,  1904,  is  re- 
versed, and  the  motion  of  defendant  to  set  aside  the  verdict 
of  the  jury  and  grant  it  a  new  trial,  is  sustained.  This  case 
is  remanded  to  be  further  proceeded  with  in  accordance  with 
the  principles  announced  in  this  opinion. 

Reversed. 


CHARLESTON 
HoLLEY^s  Executor  v.  Curry  et  al. 

Submitted  February  24,  1905.     Decided  May  27,  1905. 

Equitable  Mobtoage — Deed  of  Trust, 

A  writini?  which  is  in  all  respects  sufficient  as  a  deed  of  trust 
securing  a  debt,  except  that  it  is  not  under  the  seal  of  the  party 
purporting  to  be  the  grantor  therein,  is  held  to  be  an  equitable 
mortgage,    (p.  72). 

.    OviMXT— Description  in  Conveyance — Extrinsic  Testimony, 

It  is  essential  to  the  validity  of  a  grant,  that  the  thing  granted 
should  be  so  described  as  to  be  capable  of  being  distinguished  from 
other  things  of  the  same  kind.  But  it  is  not  necessary  that  the 
grant  itself  should  contain  such  a  description  as,  without  the  aid  of 
extrinsic  testimony,  to  ascertain  precisely  what  is  conveyed. 
Blake  et  al.  v.  Doherty  et  al,,  5  Wheat.  359.    (p.  73). 
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3.  Equitable   Mortgage—  Su/Jlciency  of  Description  of  Property 
Conveyed. 

A  writing  constituting  an  equitable  mortgage,  describes  the  real 
estate  sought  to  be  charged  thereby,  as  follows:  * 'Seventy-two 
acres  of  land  situate  near  Hamlin,  the  same  bought  of  the  Land 
Company.  Also  twelve  and  one-half  acres  of  land  also  situate  near 
Hamlin  and  the  same  conveyed  to  said  B.  F.  Curry  by  James  T. 
Carroll,  Jr.  Also  three  acres  situate  near  Hamlin  and  known  as 
the  old  church  lot.  Also  my  store  house  and  lot  and  livery  stable 
and  lot  in  Hamlin.*'  Such  writing  is  not  void  on  its  face  for  un- 
certainty in  the  description  of  the  real  estate  sought  to  be  charged 
thereby,     (p.  '^^)' j  •     -jt^jtC^f^ 

4.  Statute  of  Euauiib — New  Promise, 

The  following  clause  contained  in  a  writing,  "to  secure  to  D.  S. 
HoUey,  as  executor  of  the  last  will  and  testament  of  James  A.  Hol- 
ley,  dec'd.,  the  payment  of  whatever  amount  said  B.  F.  Curry  may 
ow^e  him  as  such  executor  on  a  settlement,'*  is  not  sufficient  to  con- 
stitute a  new  promise  removing  the  bar  of  the  statute  of  limita- 
tions,    (p.  75). 

5.  Equitable  Mobtgage— Dwcrip^ion  of  Debt  Secured—Sufliciency, 

Such  clause  contained  in  a  writing,  constituting  an  equitable 
mortgage,  made  by  a  party,  is  a  sufficient  description  of  a  debt  to 
secure  the  amount  such  party  may  owe  on  a  settlement  to  be  made, 
in  which  settlement  there  can  be  included  against  him  only  those 
items  not  barred  by  the  statute  of  limitations,  at  the  time  of  the 
making  and  delivery  of  such  writing,     (p.  75). 

A  ppeal  from  Circuit  Court,  Lincoln  County. 
Bill  by  E.  W.  Holley,  executor,  against  B.  F.  Curry  and 
others.     Decree  for  defendants,  and  plaintiff  appeals. 

liet'ersed. 

C.  W.  Campbell,  Geo.  R.  Heffley,  C.  E.  Burns,  and  J. 
E.  Chilton,  for  appellant. 

D.  E.  Wilkinson,  for  appeilees. 

Cox,  Judge: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Lin- 
coln count3%  in  a  suit  in  chancery  brought  on  the  9th  day  of 
August,  1893,  by  E.  W.  Holley,  surviving  executor  of  James 
A.  Holley,  dec'd.,  against  B.  F.  Curry  and  others,  to  enforce 
the  lien  of  a  writing  purporting  to  be  a  deed  of  trust  bear- 
ing date  the  2nd  day  of  September,  1882,  executed  and  ac- 
knowledged by  B.  F.  Curry  to  J.  E..  Chilton,  trustee,  against 
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certain  real  estate  which  plaintiff  claimed  was  charged  by 
said  writing  for  the  purpose  of  securing  a  debt  to  plaintiff  as 
executor.  Such  proceedings  were  had  that  uiwn  final  hear- 
ing, plaintiff's  bill  was  dismissed,  and  of  this  plaintiff  com- 
plains. 

Numerous  defenses  were  interposed  by  the  defendant  by 
demurrers,  answers  and  otherwise.  It  is  claimed  by  the  de- 
fense that  the  writing  aforesaid  is  a  mere  nullity  and  that  it 
cannot  be  enforced  as  a  lien,  for  the  following  reasons:  First, 
because  it  was  not  under  seal.  Second,  becaase  of  uncer- 
tainty in  the  description  of  the  real  estate  sought  to  be 
charged  thereby.  Third,  because  of  uncertainty  in  the 
description  of  the  debt  sought  to  be  secured  thereby  to  James 
A.  Holley's  executor. 

The  writing  purports  to  be  a  deed  of  trust.  It  was  ex- 
ecuted, acknowledged  and  recorded  as  such,  but  no  seal  or 
scroll  was  affixed  to  the  signature  of  B.  F.  Curry  thereto. 
It  is  not  a  deed.  Atkinson'  v.  Miller^  34  W.  Va.  115;  Dick- 
inson V.  Railroad,  7  W.  Va.  390.  Although  not  a  deed,  if 
otherwise  free  from  objection,  it  is,  in  substance,  a  contract 
for  a  lien,  and  as  such,  an  equitable  mortgage.  Atkinson  v. 
Miller,  Hupra;  Wayt  v.  Carwithen,  21  W.  Va.  516;  Knotty, 
Mfg.  Co.,  30  W.  Va.  790. 

In  determining  matters  of  description  of  the  real  estate 
sought  to  be  charged,  and  of  the  debt  sought  to  be  secured, 
by  said  writing,  the  same  principles  apply  which  would  ap- 
ply if  the  writing  were  a  deed  instead  of  an  equitable  mort- 
gage. 

The  writing  in  question  describes  the  real  estate  sought  to 
be  charged  as  follows:  "Seventy-two  acres  of  land  situate 
near  Hamlin,  the  same  bought  of  the  land  company.  Also 
twelve  and  one-half  acres  of  land  also  situate  near  Hamlin 
and  the  same  conveyed  to  said  B.  F.  Curry  by  James  T.  Car- 
roll, Jr.  Also  three  acres  situate  near  Hamlin,  and  known 
as  the  old  church  lot.  Also  my  store  house  and  lot  and  livery 
stable  and  lot  in  Hamlin." 

There  are  many  decisions  by  this  Court  on  the  subject  of 
descriptions  of  real  estate,  in  deeds  and  other  writings. 
Among  them  are  Warren  v.  Si/me,  7  W.  Va.  474;  Thoi^ne 
V.  Phares,  35  W.  Va.  771;  Sinipkim  v.  White,  43  W.  Va. 
125;  Matheim  v.  Jarrett^20\V.  Va.  415;  West/all  v.  CottrilU, 


Digitized  by 


Google 


W.  Va.]  Holley's  Executor  i\  Curry.  73 

24  W.  Va.  763.  The  decisions  of  other  states  on  the  question 
of  description  are  almost  innumerable,  and  not  always  con- 
sistent. It  may  be  laid  down  generally,  that  great  liberality 
is  allowed  in  the  matter  of  description.  In  description,  that 
is  certain  which  can  be  made  certain.  A  deed  will  not  be 
declared  void  for  uncertainty  if  it  is  possible,  by  any  reason- 
able rules  of  construction,  to  ascertain  from  the  description, 
aided  by  extrinsic  evidence,  what  property  it  is  intended  to 
convey.  The  office  of  description  in  a  deed  or  other  writing, 
is  not  to  identify  the  land,  but  to  furnish  means  of  identifica- 
tion. Sf'mpkins  V.  White^  nupra;  Blake  v.  Doherty^  5 
WTieat,  (U.  S.)  359;  Cox  v.  Hart,  145  U.  S.  376;  2  Devlin  on 
Deeds  (2nd  Ed.)  section  1012,  note  1;  Jones  Real  Prop,  sec- 
tion 323;  Brewster  on  Conveyancing,  section  75. 

In  the  case  of  Blake  v.  Doherty,  supra,  the  opinion  being 
delivered  by  Chief  Justice  Marshall,  it  is  held:  *'Itis  essen- 
tial to  the  validity  of  a  grant  that  the  thing  granted  should 
be  so  described  as  to  be  capable  of  being  distinguished  from 
other  things  of  the  same  kind.  But  it  is  not  necessary  that 
the  grant  itself  should  contain  such  a  description  as,  without 
the  aid  of  extrinsic  testimony,  to  ascertain  precisely  what  is 
conveyed."* 

Usually  general  descriptions  such  as  ''all  the  estate  both 
real  and  personal  of  the  grantor;"  "all  my  land"  in  a  certain 
town,  county  or  state;  "all  my  land  wherever  situated;"  "all 
Thy  rigrht,  title  and  interest  in  and  to  my  father's  estate  at 
law,"  and  the  like,  are  held  good.  Brewster  on  Conveyanc- 
ing, section  81;  Pettigrew  v.  Bohhellaar,  63  Cal.  396;  Frey  v. 
OUfford,  44 Cal.  335;  AmtuiY,  Dolhee,  101  Mich.  292;  Huron 
Land  Company  v.  Roharge,  128  Mich.  686;  Warren,  v.  Syme, 
mpra. 

Descriptions  omitting  town,  county  or  state  where  the 
property  is  situated,  have  been  held  sufficient,  where  the  deed 
or  writing  provides  other  means  of  identification.  Hawkuhs 
V.  Hudson,  45  Ala.  482;  Webb  v.  Mull  ins,  78  Ala.  Ill;  Gar- 
den City  Sand  Co,  v.  Miller,  157  111.  225;  Lloyd  v.  Bunce, 
41  Iowa  660;  Mee  v.  Benedict,  98  Mich.  260;  Norfleet  v.  Ru^- 
hU,  64  Mo.  176;  13  Cyc.  549;  McCullough  v.  Old^,  108  Cal. 
529;  41  Pac.  Rep.  420.     Many  other  cases  might  be  added. 

"If  the  land  is  situated  in  a  city,  and  the  land  is  described 
as  being  in  a  certain  city,  although  the  name  of  the  state  or 
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county  may  not  be  given,  the  court  in  an  action  of  ejectment 
in  which  the  deed  is  offered  in  evidence,  will  take  notice  that 
such  city  is  in  a  certain  county  in  the  State."  2  Devlin  on 
Deeds,  (2nd  Ed.)  section  1011;  Harding  v.  Strong^  42  111. 
148. 

Under  the  authorities,  the  writing  in  question  is  not  on  its 
face  void  for  want  of  certainty  in  description  of  the  real 
estate  sought  to  be  charged  thereby.  This  writing  does  not 
state  in  what  county  or  state  the  real  estate  is  situated.  It 
was  acknowledged  and  recorded  in  Lincoln  county,  in  this 
State.  The  number  of  acres  in  some  of  the  tracts  is  given. 
Three  of  the  tracts  are  described  as  near  Hamlin,  the  fourth 
as  in  Hamlin.  The  first  tract  is  described  as  the  same  bought 
of  the  Land  Company.  The  second,  as  conveyed  to  Curry 
by  James  T.  Carroll,  Jr.  Hamlin  is  the  county  seat  of  Lin- 
coln county,  in  this  State,  and  of  this  fact  the  Court  will  take 
judicial  notice.  People  v.  Famt^  (Cal.)  45  Pac.  Rep.  261. 
These  things  afford  some,  and  we  think  sufficient  means  of 
identification. 

The  papers  copied  in  the  record  marked  *'B.  F.  Curry's 
Title  Papers,"  cannot  l^e  considered,  as  they  appear  to  have 
been  copied  in  the  record  without  authority. 

This  cause  was  twice  referred  to  Commissioners;  the  last 
time  to  Commissioner  Jimison,  who,  in  response  to  the  re- 
quirement that  he  report  ''the  number  of  acres  and  value  of 
the  lands  named  in  said  deed  of  trust,  its  location  and  what 
title,  if  any,  Curry  has  to  the  same,"  reported  certain  lands 
included  under  the  description  in  said  writing.  We  cannot 
disturb  this  finding. 

The  writing  in  question  describes  the  debt  sought  to  be  se- 
cured thereby  in  the  following  language:  "And  to  secure 
D.  S.  Holley  as  executor  of  the  last  will  and  testament  of 
James  A.  Holley,  dec'd.,  the  payment  of  whatever  amount 
said  B.  F.  Curry  may  owe  him  as  such  executor  on  a  settle- 
ment." An  indulgence  of  twelve  months  was  provided  for 
by  this  writing.  Is  this  description  sufficient  to  secure  any 
debt  to  Holley,  executor?  A  deed  of  trust  or  other  writing 
charging  real  estate  to  secure  a  debt,  must  in  some  way  de- 
scribe and  identify  the  debt  it  is  intended  to  secure.  Literal 
accuracy  is  not  required.  Substantial  accuracy — reasonably 
describing  the  debt — is  sufficient.     The    description  of  the 
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debt  must  be  correct  as  far  as  it  goes,  and  must  be  full 
enough  to  direct  attention  to  the  sources  of  correct  informa- 
tion, and  be  such  description  of  the  debt  as  not  to  mislead  or 
deceive  as  to  its  nature  and  amount.  Goff  v.  Price,  42  W. 
Va.  384. 

It  is  held  in  the  case  of  Biggs  v.  Armstrong,  23  W.  Va. 
760,  that,  *'It  is  not  necessary  to  the  validity  of  a  trust  deed 
that  it  should  truly  state  the  debt  it  is  intended  to  secure;  but 
it  may  stand  as  a  security  for  the  real  equitable  claims  of  the 
cestui  que  trust,  if  they  appear  to  be  hona  fide  aud  are  satis- 
factorily proven  to  be  the  debts  intended,  in  fact,  to  be  se- 
cured." See  also  Finley  v.  Cunning hxmi,  53  W.  Va.  1; 
Shirrcbs  v.  Craig,  7  Cranch  34;  McCartyy,  Chalfant,  14  W. 
Va.  531;  Lamrence  v.  Tucker,  23  How.  14;  Lyle  v.  Ducome, 
5  Binn.  590;  Wood  v.  Wehner,  104  U.  S.  786;  Bowen  v.  Bat- 
cliff,  140  Ind.  593;  49  Am.  St.  Rep.  203. 

The  description  here  gives  the  party  from  whom  and  to 
whom  the  debt  is  due.  Settlement  is  all  that  remains  in  order 
to  ascertain  the  true  amount  secured.  It  seems  clear  to  us 
that  the  description  of  the  debt  is  sfufficient.  The  descrip- 
tion being  sufficient,  it  is  still  necessary  to  determine  what  is 
included  in  it.  Does  the  clause  "to  secure  to  D.  S.  Holley 
as  executor  of  the  last  will  and  testament  of  Jas.  A.  Holley, 
dee'd.,  the  payment  of  whatever  amount  said  B.  F.  Curry 
may  owe  him  as  such  executor  on  a  settlement,"  include  all 
items  against  Curry  upon  settlement,  whether  such  items 
were  barred  by  the  statute  of  limitations  or  not,  at  the  time 
the  writing  was  made  and  delivered?  In  other  words,  does 
this  clause  constitute  a  new  promise  by  Curry,  removing  the 
bar  of  the  statute  of  limitations?  Under  our  decisions  the 
answers  to  these  questions  are  not  difficult.  The  clause  men- 
tioned does  not  constitute  a  new  promise  removing  the  bar  of 
the  statute  of  limitations. 

In  the  case  of  Qxiarricr^s  Admr,  v.  Quarrier^s  Heirs,  36 
W.  Va.  310,  it  was  held  that  "a  promise  to  pay  the  'agreed 
balance  on  your  judgment,'  is  not  good  as  a  new  promise, 
the  amount  of  such  agreed  balance  not  appearing." 

In  the  case  of  Bell  v.  Crawford,  8  Grat.  110,  it  was  held 
that  "a  promise  to  settle  is  not  good  as  a  new  promise." 

Judge  Brannon,  in  the  opinion  in  the  case  of  Quarrier''s 
Admr.  V.  Qxuirrier'^s  Heirs,  s^tpra,  said:   ''On  similar  reason- 
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ing  we  can  say  that  a  promise  to  pay  a  balance  not  defined 
but  to  be  agreed  on  or  settled  in  the  future,  will  not  consti- 
tute a  new  promise/' 

In  the  case  of  Stik^  v.  Laurel  Fork  Oil  db  Coal  Co.,  et 
al,,  47  W.  Va.  838,  it  was  held  that,  "An  acknowledgment 
in  writing,  to  operate  as  a  new  promise  to  remove  the  bar  of 
the  statute  of  limitations,  must  be  a  clear  and  definite 
acknowledgment  of  a  precise  sum,  plainly  importing  a  will- 
ingness and  liability  to  pay,  not  in  any  wise  conditional,  nor 
by  way  of  compromise  or  attempt  at  settlement/'  See  also 
Fhdey  v.  Cunningham^  supra.  In  the  settlement  to  be 
made,  under  the  clause  in  question,  only  those  items  against 
Curry  not  barred  at  the  time  the  writing  was  made  and  de- 
livered, can  be  included. 

One  of  the  objects  of  this  suit  is  to  make  settlement  under 
this  clause.  Commissioner  Jimison  in  his  report,  allowed 
against  B.*  F.  Curry  three  items.  Exhibits  4,  5  and  6,  with 
plaintiff's  bill,  not  barred  by  the  statute  of  limitations,  which, 
with  interest  to  September  2nd,  1882,  less  payment  made  by 
B.  B.  Curry,  aggregated  the  sum  of  $234.76;  and  as  a  set-off 
to  this  aggregate  sum,  he  allowed  two  items,  viz.,  $166.18 
and  $188.18,  being  the  individual  store  accounts  due  the  firm 
of  B.  F.  Curry  &  Bro.,  from  Margaret  Holley  and  D.  S.  Hol- 
ley  individually.  These  items  of  set-off  more  than  extin- 
guished the  three  items  of  charge  alx>ve  mentioned,  but  no 
allowance  was  made  for  the  residue.  The  item  of  $166.18 
was  excepted  to  by  the  plaintiff  in  the  court  below;  but  the 
other  item  of  $188.18,  was  not  excepted  to.  As  to  the  item 
of  $166.18  excepted  to,  we  have  examined  the  evidence  and 
do  not  find  it  sufficient  to  justify  that  set-off.  Neither  do  we 
find  the  evidence  sufficient  to  justify  the  charge  against  B. 
F.  Curry  under  the  equitable  mortgage  for  the  Margaret 
Holley  note,  being  Exhibit  No.  5  with  the  plaintiff's  bill. 
Exhibits  Nos.  4  and  6  were  proi)er  charges  against  B.  F.  Cur- 
ry. B.  F.  Curry  claimed  to  be  only  the  security  of  his 
brother  B.  B.  Curry,  as  to  those  items,  but  as  to  the  payee, 
both  B.  B.  Curry  and  B.  F.  Curry  were  principals.  Ex- 
cluding the  Margaret  Holley  note,  and  including  the  set-off 
of  $188.18,  the  set-off  more  than  extinguishes  the  amount  of 
Exhibits  4  and  6.     Therefore,  nothing  is  chargeable  against 
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B.  F.  Curry  under  the  equitable  mortgage,  on  account  of  said 
Exhibits  Nos.  4  and  5. 

All  other  items  on  both  sides  of  the  account,  were  barred 
by  the  statute  of  limitations  at  the  time  the  writing  in  ques- 
tion was  made  and  delivered,  except  the  two  items  allowed  by 
Commissioner  Jimison,  as  follows:  Exhibit  No.  7  filed  with 
plaintiff's  bill,  being  the  C.  A.  Johnson  note,  amounting  with 
interest  to  the  15th  of  October,  1902,  to  $36.17.  Amount 
due  on  the  H.  H.  Miller  note,  with  interest  to  October  15, 
1902,  amounting  to  $696.29.  These  two  items  aggregated 
$733.46.  These  items  w^ere  properly  reported  by  Commis- 
sioner Jimison  as  the  true  amounts  due  from  B.  F.  Curry  to 
the  estate  of  James  A.  Holley,  dec'd.,  and  secured  by  said 
equitable  mortgage. 

Commissioner  Jimison  reported  that  there  was  due  to  L. 
M.  Thacker  on  the  Scites  notes,  also  secured  by  said  equit- 
able mortgage,  the  sum  of  $136.00.  This  debt  must  be  pro- 
vided for  pro  rata  with  the  plaintiff'^s  debt  in  any  sale  under 
said  equitable  mortgage. 

For  the  reasons  stated,  the  decree  of  the  circuit  court  of 
Lincoln  county,  entered  in  this  cause  on  the  15th  day  of  Feb- 
ruary, 1904,  is  reversed,  and  this  cause  is  remanded  to  be 
further  proceeded  with  according  to  the  principles  announced 
in  this  opinion  and  the  rules  governing  courts  of  equity,  and 
with  directions  to  pass  upon  the  exceptions  to  the  reports  of 
the  commissioners  and  to  enter  such  proper  decrees  as  may 
be  necessary  to  subject  the  real  estate  reported  by  Commis- 
sioner Jimison,  to  the  payment  of  the  plaintiff's  debt  and  the 
debt  reported  in 'favor  of  Thacker,  with  proper  interest  on 
each. 

Ri-rerHtd. 
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CHARLESTON 
Stevens  r,  Friedman. 

Submitted  March  14,  1905,  Decided  May  27,  1905. 

1.  Abgument  of  Counsel — Jury  Trial, 

Where,  in  the  trial  of  a  civil  action  before  a  jury,  the  plaintiff, 
having  the  affirmative  of  the  issue,  was  represented  by  three  attor- 
neys and  the  defendant  by  two  attorneys,  it  was  not  error  for  the 
court  to  permit  the  arguments  to  the  jury  to  proceed  by  alternate 
arguments  by  the  attorneys  for  the  plaintiff  and  the  attorneys  for 
the  defendant,  beginning  and  concluding  with  an  argument  for  the 
plaintiff,     (p.  79.) 

2.  Mabbiage  of  Female  Plaintiff — Abatement. 

The  marriage  of  a  female  plaintiff,  pending  an  action  brought 
by  her  for  damages  for  a  personal  injury,  is  not  cause  for  abate- 
ment of  the  action,    (p.  82). 

3.  Vindictive  ob  Punitive  Damages — When  Assessed, 

In  actions  of  tort,  where  gross  fraud,  malice,  oppression,  or 
wanton,  wilful,  or  reckless  conduct  or  criminal  indifference  to  civil 
obligations  affecting  the  rights  of  others  appear,  or  where  legisla- 
tive enactment  authorizes  it,  the  jury  may  assess  exemplary,  puni- 
tive or  vindictive  damages,  these  terms  being  synonymous.  Mayer 
V.  Frobe,  et  al,  40  W.  Va.  246.    (p.  80). 

4.  Damages — When  Excessive, 

In  a  case  where  exemplary  damages  may  properly  be  awarded, 
the  verdict  of  a  jury  will  not  be  set  aside  on  the  ground  alone  that 
the  damages  awarded  are  excessive,  unless  the  amount  is  so  large 
as  to  evince  passion,  prejudice,  partiality  or  corruption  in  the 
jury.     (p.  85). 

5.  Damages — Evidence — Assault   and  Battery, 

In  a  civil  action  to  recover  damages  for  assault  and  battery,  evi- 
dence of  complaints  and  representations  made  by  plaintiff  indica- 
tive of  present  pain  and  exhibiting  the  natural  symptoms  and 
effects  of  the  injury,  is  admissible,     (p.  83). 

Error  to  Circuit  Court,  Kanawha  County 
Action  by  Cora  E.  Stevens  against  Jacob  Friedman.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 

Afirrned, 

Linn,  Bryne  &  Cato,  for  plaintiff  in  error. 

J.  W.  Kennedy  and  J.  C.  Thomas,  for  defendant  in  error. 
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Cox,  Judge: 

On  the  first  trial  of  this  action  of  trespass  on  the  case,  by  (^ra 
£.  Stevens  against  Jacob  Friedman,  for  damages  for  assault 
and  battery,  in  the  circuit  court  of  Kanawha  county,  there 
was  a  verdict  and  judgment  for  $500.00,  in  favor  of  the  plain- 
tiff, to  which  a  writ  of  error  was  allowed  the  defendant  and 
the  case  thereon  decided  by  this  Court,  reported  in  53  W.  Va. 
79.  After  the  case  was  remanded  a  new  trial  was  had  re- 
sulting in  a  verdict  in  favor  of  the  plaintiflF  for  $1,000.00, 
which  defendant  moved  to  set  aside;  but  the  motion  was  over- 
ruled and  judgment  was  entered  thereon,  and  defendant  ex- 
cepted. To  that  judgment  a  writ  of  error  was  allowed  by 
this  Court. 

We  borrow  the  statement  of  the  case  from  the  former 
opinion,  as  follows:  "The  plaintiflF  went  to  the  defendant's 
store,  and  by  pretending  that  she  wanted  to  take  it,  got  pos- 
session of  a  hat  which  she  did  not  want,  and  on  which  she 
had  previously  paid  fifty  cents,  for  the  purpose  of  compelling 
the  defendant  to  repay  her  the  fifty  cents.  He,  thinking  she 
was  going  to  carry  away  the  hat,  without  paying  for  it, 
rushed  at  her  and  seized  the  hat,  taking  it  from  her  and  push- 
ing her  toward  the  door.  She,  claiming  that  she  was  greatly 
wounded  in  her  feelings  and  hurt  in  her  side,  brought  suit, 
which  resulted  in  the  judgment  aforementioned." 

We  will  consider  the  reasons  alleged  for  reversing  the  last 
judgment  and  for  setting  aside  the  verdict  upon  which  it  was 
predicated,  taking  up  the  assignments  of  error  seriuttm. 

First,  that  the  demurrer  to  the  declaration  should  have 
been  sustained. 

The  declaration  is  sufficient  in  law,  and  this  assignment 
does  not  seem  to  be  relied  on  in  argument.  The  demurrer 
was  properly  overruled. 

Second,  that  it  was  error  for  the  court  below  to  permit 
counsel  for  plaintiflF  to  open  and  close  the  argument  before 
the  jury,  and,  in  addition  thereto,  to  make  an  intermediate 
speech. 

There  were  three  attorneys  for  the  plaintiflF  and  two  for 
the  defendant  in  the  trial  below,  and  the  court  permitted  the 
arguments  to  the  jury  to  proceed  by  alternate  arguments  for 
plaintiflF  and  for  defendant,  beginning  and  ending  with  an 
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argument  for  plaintiflF.  The  plea  was  not  guilty.  The  affirm- 
ative of  the  issue  was  with  the  plaintiff.  Her  attorneys 
were  entitled  to  open  and  close  the  argument  to  the  jury. 
The  order  of  arguments  permitted  by  the  lower  court,  violates 
no  rule  of  law  or  practice.*  For  a  full  discussion  of  this  sub- 
ject, see  B.  (&  O.  R.  R.  Co.  v.  P.  W.  <&  Ky.  R.  R.  Co.,  17 
W.  Va.  848;  Simmons  v.  Ha/wver,  25  W.  Va.  678;  Thompson 
on  Trials,  sec.  930;  4  Minor  Inst.  904;  2  Enc.  PL  &  Prac.  705. 
We  cannot  see  that  a  fairer  order  of  arguments  than  the 
one  adopted  by  the  lower  court,  could  have  been  devised. 
Defendant  had  the  benefit  of  an  arguments  by  one  of  his  at- 
torneys in  answer  to  everything  said  against  him,  except  in 
the  closing  argument  to  which  the  plaintiff  was  entitled. 

Third,  That  it  was  error  to  give  to  the  jury  instructions 
Nos.  1  and  2,  at  the  instance  of  the  plaintiff. 

No.  1  is  as  follows:  ''The  jury  are  instructed  that  if  they 
should  believe  from  the  evidence  that  defendant  had  the 
right  to  take  the  said  hat  from  the  possession  of  the  plaintiff, 
yet  if  they  further  believe  that  he  used  violence  more  than 
was  necessary  to  be  used,  and  that  she  was  injured  physically 
thereby,  and  was  caused  to  suffer  physical  pain  thereby,  then 
plaintiff  is  entitled  to  recover."  This  instruction  clearly  pro- 
pounded the  law  applicable  to  this  case.  23  Am.  &  Eng. 
En.  Law.  973;  Coinrrurrvwealth  v.  Doriahu<i  (Mass)  12  Am.  St. 
Rep.  592;  McKaicen  v.  McDonald,  (Pa)  82  Am.  Dec.  676. 

Instruction  No.  2,  is  as  follows:  "The  jury  are  instructed 
that  if  they  believe  from  the  evidence  that  the  defendant 
committed  an  assault  and  battery  upon  the  plaintiff,  as  alleged 
in  the  declaration,  and  that  she  is  entitled  to  recover,  then 
in  determining  the  amount  of  damages,  they  are  authorized 
to  take  into  consideration  any  physical  injury,  if  any,  caused 
thereby,  as  well  as  any  physical  suffering,if  any,  caused 
thereby,  and  also  such  punitive  or  exemplary  damages  as 
they  may  judge  proper  and  just  in  the  premises,  if  they  find 
from  the  evidence  that  said  assault  and  battery  was  wanton 
or  wilful." 

Great  stress  is  placed  upon  the  objection  to  this  instruction 
and  to  the  rule  of  punitive  or  exemplary  damages  therein 
laid  down.  This  instruction  conforms  to  the  rule  of  exem- 
plary damages  announced  by  this  Court  in  Mayer  v.  Irohe  ef 
(d.,  40  W.  Va.  246,  whereby  the  rule  as  to  exemplary  dam- 
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ages  stated  in  the  cases  of  Pegram  v.  Starts^  31  W.  Va.  220, 
and  Be^^k  v.  Thompson^  31  W.  Va.  459,  was  overruled. 
Whei-e  certain  elements  are  present,  in  actions  of  tort,  the 
case  of  Mayer  v.  Frdbe^  seems  to  be  sustained  by  the  great 
weight  of  authority  in  this  country;  and  it  may  now  be  con- 
sidered as  settled  law  in  this  State  that  in  actions  of  tort, 
where  gross  fraud,  malice,  oppression,  or  wanton,  wilful,  or 
reckless  conduct  or  criminal  indifference  to  civil  obligations 
affecting  the  rights  of  others,  appear,  or  where  legislative 
enactment  authorizes  it,  the  jury  may  assess  exemplary,  puni- 
tive or  vindicative  damages,  these  terms  being  synonymous. 
See  RiddU  v.  McGinnu,  22  W.  Va.  277;  3  Cyc.  1108,  and 
many  cases  there" cited;  B(yrland  v.  Barhett^  76  Va.  128.  It 
is  claimed  that  there  was  no  evidence  upon  which  to  base 
this  instruction.  We  cannot  say  that  there  was  not  sufficient 
evidence  upon  which  to  predicate  this  instruction.  It  was 
rather  a  question  as  to  what  testimony  the  jury  would  give 
credence.  If  credence  were  given  to  the  testimony  of  the 
plaintiff's  witnesses,  then  the  assault  in  this  case  was  wanton 
and  wilful.  At  least,  there  was  evidence  tending  in  that 
direction,  and  the  instruction  was  proper. 

Fourth,  that  it  was  error  to  refuse  instruction  No.  3,  asked 
by  the  defendant,  both  its  in  original  and  its  in  modified  form. 

The  law  applicable  to  the  subject  matter  of  this  instruction, 
was  laid  down  in  instructions  Nos.  1  and  2,  given  for  the  de- 
fendant. Instructions  Nos.  1  and  2  correctly  propounded 
the  law  upon  the  facts  mentioned,  and  we  think  the  court 
went  as  far  as  it  was  proper  in  instructions  to  the  jury.  In- 
struction No.  3  was  properly  refused. 

The  5th  assignment  of  error  will  be  considered  hereafter 
with  the  nth  assignment. 

Sixth:  This  assignment  is,  in  effect,  that  the  allegata  and 
probata  did  not  agree. 

The  gravamen  of  the  charge  in  the  declaration,  was  that 
the  defendant  committed  an  assault  and  battery  upon  the 
person  of  the  plaintiff.  It  is  claimed  that  there  is  a  misstate- 
ment, in  the  declaration,  of  the  purpose  for  which  plaintiff 
was  in  the  store  of  defendant  at  the  time  of  the  assault,  when 
viewed  in  the  light  of  the  evidence,  and  that  this  constituted 
a  variance.  The  purpose  for  which  plaintiff  was  in  defend- 
ant's store,  is  not  material  to  the  charge  in  the  declaration. 

6 
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The  averment  of  purpose  might  be  stricken  therefrom  and 
the  declaration  remain  sufficient.  We  have  carefully  examined 
the  case  of  Wilkinson  v.  Perutacola  cfe  Atla7itic  JR.  R,  Co. 
35  Fla.  82,  relied  upon  by  defendant,  but  we  cannot  concede 
that  it  goes  to  the  extent  claimed  for  it  by  defendant.  We 
conceive  the  rule  to  be  as  laid  down  by  Chitty's  PL:  If  '*the 
matter  unnecessarily  stated  be  wholly  foreign  and  irrelevant 
to  the  cause,  so  that  no  allegation  whatever  on  the  subject 
was  necessary,  it  will  be  rejected  as  surplusage  and  it  need  not 
be  proved;  nor  will  it  vitiate,  even  on  a  special  demurrer;  it 
being  a  maxim  that  utile  per  inutile  n<yn  vitiutnr.  As  ob- 
served by  Lord  Mansfield,  'the  distinction  is  between  that 
which  may  be  rejected  as  surplusage,  which  might  be  struck 
out  on  motion,  and  what  cannot.  Where  the  declaration  con- 
tains impertiment  matter,  foreign  to  the  cause,  and  which 
the  master  on  a  reference  to  him,  would  strike  out  (irrelevant 
covenants,  for  instance,)  that  will  be  rejected  by  the  court, 
and  need  not  be  proved.  But  if  the  very  ground  of  the 
action  be  misstated,  that  will  be  fatal,  for  then  the  case  de- 
clared on  is  different  from  that  which  is  proved  and  the  plain- 
tiflF  must  recover  secundum  allegata  et  probata, ' "  1  Chitty 
PI.  (11  Am.  Ed)  229.  "Mr.  J.  Holroyd  said:  'If  the  plain- 
tiflF  state,  as  a  cause  of  action,  more  than  is  necessary  for  the 
gist  of  the  action,  the  jury  may  find  so  much  proved  and  so 
much  not  proved,  and  the  court  would  be  bound  to  pronounce 
judgment  for  the  plaintiff  upon  that  verdict,  provided  that 
the  facts  proved  constituted  a  good  cause  of  action.'  "  Id.  229. 
The  matter  complained  of  here  is  no  part  of  the  ground  of 
action  and  need  not  be  proved  as  laid.  Consequently,  no 
material  variance  occurred. 

"  Seventh,  because  it  is  shown  in  the  evidence  that,  at  the 
time  of  the  institution  of  this  suit,  the  plaintiff  was  an  un- 
married female  infant;  that  during  the  pendancy  of  this  suit, 
she  became  an  infant  under  coverture,  and  was,  at  the  time  of 
the  trial,  a  married  woman  of  full  age;  and  the  cause  should, 
therefore,  have  abated  or  have  been  revived  in  the  name  of 
her  husband."  At  common  law  the  wife  and  husband  must 
join  in  a  suit  for  damages  for  an  injury  to  the  person  of  the 
wife,  the  husband  being  a  necessary  party.  Failure  to  join 
him  in  the  action,  seems  to  have  been  cause  for  abatement; 
but  the  rule  is  wholly  changed  in  our  practice  and  under  our 
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statute.  The  husband  is  no  longer  a  necessary  party;  in  fact, 
his  existence  or  nonexistence  is  immaterial  to  the  maintain- 
ance  of  the  action.  If  he  exists,  failure  to  join  him  is  no 
cause  for  abatement.  Normile  v.  Wheeling  Traction  Cam- 
pany^  decided  by  this  Court,  49  S.  E.  Rep.  1030. 

The  8th  assignment  will  hereafter  be  considered  with  the 
5th  and  11th  assignments. 

Ninth,  that  it  was  error  to  permit  witnesses  Margaret  and 
A.  C.  Stevens  to  testify  as  to  complaints  made  by  plaintiff 
as  to  her  physicial  condition  subsequent  to  the  alleged  as- 
sault, and  as  to  non-complaint  prior  thereto. 

These  witnesses  were  the  parents  of  the  plaintiff  and  were 
allowed  to  testify  as  to  complaints  by  plaintiff  after  the  in- 
jury, exhibiting  the  natural  symptoms  and  effects  of  the  in- 
jury, and  to  the  fact  that  she  did  not  complain  before  the 
injury.  The  weight  of  authority  seems  to  sustain  the  admis- 
sibility of  this  evidence  in  civil  cases,  within  certain  limita- 
tions. "The  representations  of  a  sick  person,  of  the  nature, 
symptoms  and  effects  of  the  malady  under  which  he  is  labor- 
ing at  the  time,  are  received  as  original  evidence."  1  Green- 
leaf  Ev.  sec.  162J.  In  case  of  Kuney  v.  Butcher^  56  Mich. 
308,  it  was  held  that  on  the  trial  of  an  action  for  assault  and  bat- 
tery committed  three  years  before,  members  of  plaintiff's 
family  may  give  an  account  of  his  physical  condition  before 
the  assault,  of  his  sufferings  then  and  since,  and  of  his  con- 
tinued infirmities,  without  apparent  improvement. 

''Complaints  and  representations  indicative  of  present 
I>ain,  whether  made  before  or  after  the  suit,  but  as  exhibiting 
the  natural  symptoms  and  effects  of  the  injury,  and  whether 
made  to  a  medical  exi)ert  or  other  person,  are  admissible." 
Tawle  V.  Blake,  48  N.  H.  92. 

"It  has  frequently  been  held  that  exclamations  of  bodily 
or  mental  pain  and  contemporaneous  statements  as  to  where 
the  pain  is,  are  admissible  in  evidence  of  the  existence  and 
locality  of  the  pain.  The  declarations  must  be  concerning 
the  present  condition,  and  the  evidence  must  generally  relate 
to  such  complaints  and  expressions  as  usually  and  naturally 
furnish  testimony  of  the  present  existing  physical  condition." 
Elliott  on  Ev.  sees.  523-4.  See  also  Wigmore  on  Ev.  sec. 
1718. 

"  While  a  witness,  not  an  expert,  can  testify  only  to  such 
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exclamations  and  complaints  as  indicate  present  existing  pain 
and  suflFering,  a  physician  may  testify  to  the  statement  or 
narrative  given  by  his  patient,  in  relation  to  his  condition, 
symptoms,  sensations  and  feeling,  both  past  and  present.  In 
both  cases  (physician  and  ordinary  witness)  these  declarations 
are  admitted  from  necessity;  because  in  this  way  only  can  the 
bodily  condition  of  the  party  *  *  *  be  ascertained." 
Room  V.  Zand  Co.  132  Mass.  439. 

Tenth,  that  it  was  error  to  refuse  to  permit  the  defendant  to 
show  that  plaintiff  had  defendant  arrested  and  taken  before  a 
justice  on  a  charge  of  assault  and  battery,  growing  out  of  this 
alleged  assault,  and  that  defendant  was  acquitted  of  the 
charge,  etc. ,  on  the  ground  that  these  facts  were  part  of  the 
res  gestae;  and  that  the  court  refused  to  permit  the  witness 
Lulu  Fielder,  to  answer  the  question:  "  Were  you  a  witness 
on  that  trial  ?  " 

After  the  alleged  assault,  it  is  claimed  that  plaintiff  went 
before  a  justice  and  had  defendant  arrested  for  assault  and 
battery,  on  which  charge  defendant  was  afterward  tried  and 
acquitted.  This  record  of  acquittal,  defendant  desired  to  in- 
troduce as  part  of  the  res  gestae.  We  do  not  think  that  this 
subsequent  trial  and  acquittal  can  be  considered  as  a  part  of 
the  res  gestae.  It  was  not  a  part  of  the  assault  and  battery, 
a  part  of  the  principal  thing  done,  a  part  of  the  subject  mat- 
ter. On  this  subject  see  Little  v.  Catnmonwealth^  25  Grat. 
921;  People  v.  Vernon.,  35  Cal.  49;  Ry.  Co,  v.  Buck,  116 
Ind.  566;  V,  d^  3f,  R,  R,  v.  O'Brien,  119  U.  S.  99;  3rd  Cyc. 
1098;  1  Greenleaf  on  Ev.  sees.  108-110;  State  v.  Ahhott,  8 
W.  Va.  753;  Bechwltk  v,  MoUohan,  2  W.  Va.  477;  Oorder 
V.  Talhott,  14  W.  Va.  277;  24  Am.  &  Eng.  Enc.  Law,  681-3. 
It  was  not  error  to  refuse  to  permit  witness  Lulu  Fielder  to 
answer  whether  or  not  she  had  been  a  witness  on  the  trial  be- 
fore the  justice.  This  fact,  standing  alone,  was  wholly  im- 
material. If  the  defendant  desired  to  lay  the  basis  for  contra- 
diction or  impeachment  of  the  witnesses,  on  the  ground  that 
she  had  testified  differently  on  the  trial  before  the  justice, 
then  he  should  have  so  stated  to  the  court,  but  he  did  not. 
He  only  asked  to  prove  the  single  isolated  fact  that  she  had 
been  a  witness  in  that  trial,  and  its  refusal  was  proper. 

We  will  now    consider    together  the   5th,  8th    and    11th 
assignments  of  error. 
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5th,  that  the  verdict  is  contrary  to  the  evidence. 

8th,  that  the  evidence  shows  clearly  that  the  defendant 
merely  took  such  steps  as  were  necessary  to  the  recaption  of 
the  property,  of  the  possession  of  which  he  had  been  fraudu- 
lently and  illegally  deprived  by  the  plaintiff;  and  that  in  so 
doing,  he  used  no  greater  force  than  was  reasonably  neces- 
sary for  the  purpose. 

Eleventh,  that  the  verdict  is  excessive. 

We  cannot  say  that  the  evidence  showed  that  defendant 
used  no  more  ft>rce  than  was  necessary  to  repossess  himself  of 
the  property  in  question.  We  cannot  say  that  there  was  no 
evidence  sustaining  the  plaintiff's  case.  As  we  have  said,  it 
was  only  a  question  as  to  what  witnesses  and  to  what  testimony 
the  jury  should  give  creder»ce.  It  is  the  almost  exclusive 
provinc<^  of  fche  jury,'  to  determine  the  credibility  and  weight 
of  the  testimony. 

The  damages  awarded  were  $1,000.00.  It  may  be  difficult 
to  see  from  reading  the  record,  how  the  jury  arrived  at  the 
conclusion  that  plaintiff  was  entitled  to  $1,000.00,  damages, 
under  the  evidence  and  circumstances  presented.  But  in 
obedience  to  plain  law,  we  feel  compelled  to  sustain  the  find- 
ing. Both  plaintiff  and  defendant  were  before  the  jury  and 
testified  as  witnesses.  The  jury  had  the  opportunity  of  see- 
ing their  demeanor  in  court  and  upon  the  witness  stand,  and 
was  better  able  to  determine  the  questions  of  intent,  motive, 
malice,  wantonness  and  wilfulness  so  material  upon  the  ques- 
tion of  the  quantum  of  damages,  than  those  who  had  no  such 
opportunities.  If  we  are  correct  in  what  we  have  said  in  re- 
lation to  Instruction  No.  2,  given  for  plaintiff,  we  cannot  dis- 
turb the  verdict  on  the  ground  that  it  is  excessive.  The  prin- 
ciple of  law  applicable  is  clearly  stated  by  Mr.  Minor,  4  Minor 
Inst.  930:  "The  estimation  of  damages  is  i)eculiarly  with- 
in the  province  of  the  jury,  they  being  considered  especially 
competent  to  determine  such  matters,  and,  therefore,  it  is 
particularly  incumbent  upon  the  Court  to  forbear  any  en- 
croachment upon  the  function  of  the  jury  in  this  particular, 
save  in  the  strongest  cases  of  prejudice.  No  mere  difference 
of  opinion  on  the  part  of  the  Court  however  decided,  justifies 
an  interference  with  the  verdict  for  this  cause,  but  the 
amount  must  be  so  out  of  the  way  as  to  evince  passion,  prej- 
udice, partiality  or  corruption  in  the  jury." 
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This  principle  has  been  restated  or  repeated  in  whole  or  in 
part  in  all  our  decisions  on  this  subject. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  circuit  court  of  Kanawha  county  entered  in 
this  action  on  the  2nd  day  of  November,  1903. 


CHARLESTON 

68         ^ 

!?1 '  Virginia  Pocahontas  Coal  Co.  v.  County  Court. 

Submitted  May  10,  1905.     Decided  May  27,  1905. 

1.  Pbohibition — County  Court — Licenae— Action  Concerning,  Ad- 
ministrative and  Not  Judicial, 
A  writ  of  pi*ohibition  does  not  lie  to  prevent  a  county  court  from 
granting  license  ^o  sell  spirituous  liquors.  The  matter  being  non-, 
judicial  in  nature,  and  of  administrative  or  police  regulation  in 
nature,  prohibition  does  not  lie  even  where  the  county  court  acts 
beyond  its  power.     ( p.  87. ) 

Petition  by  the  Virginia-Pocahontas  Coal  Company  for  a 
writ  of  prohibition  to  the  county  court  of  McDowell  county 
and  others. 

Writ  Denied. 

RucKER,  Anderson  &  Hughes  and  M.  P.  Shawkey,  for 
petitioner. 

Herndon  &  Smith  and  Strother,  Taylor  &  Strother, 
for  respondents. 

Brannon,  President: 

George  French  Strother  filed  a  petition  before  the  county 
court  of  McDowell  county  for  leave  to  obtain  a  license  to  sell 
spirituous  liquors.  A  special  term  of  the  court  was  called 
for  8th  May,  1905,  to  consider  applications  for  leave  to  ob- 
tain liquor  license,  and  the  Virginia-Pocahontas  Coal  Com- 
pany asks  this  Court  to  award  a  writ  of  prohibition  to  pro- 
hibit the  county  court  from  acting  on  said  petition.  The 
theory  upon  which  the  coal  company  would  rest  its  call  for 
the  writ  of  prohibition  is  that  chapter  36,  Acts  of  1905,  in  its 
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amendment  and  re-enactment  of  chapter  32  of  the  Code,  after 
making  provisions  for  filing  petitions  to  obtain  license  to  sell 
liquor,  makes  section  13  of  chapter  32,  say  that:  "The  court 
shall  hear  the  i)etitions  at  a  regular  or  special  term  called  for 
that  purpose  on  the  first  Monday  of  April  of  each  year,"  and 
the  claim  is  that  the  county  court  can  act  only  at  a  term  held 
on  the  first  Monday  in  April,  and  not  at  any  other  time,  and 
as  the  first  Monday  in  April  had  passed,  no  action  could  be 
had  on  such  petition  on  the  8th  day  of  May,  and  thus  the 
county  court  would  have  no  jurisdiction  to  then  consider  such 
petition  for  license. 

We  do  not  pass  on  this  question,  because  we  are  without 
jurisdiction  to  do  so,  and  any  expression  which  we  might 
make  on  that  point  would  be  mere  ohitei'  opinion,  and  this  for 
the  reason  that  prohibition  does  not  lie  to  prohibit  a  county 
court  from  granting  leave  to  obtain  liquor  license.  Town  of 
IlawFs  Nest  v.  County  Court,  55  W.  Va.   689  (48  S.  E.  205;) 

Teager^  ex  parte,  11  Gi-at.  635;  French  v.  Noel,  22  Id.  454. 
We  think  the  matter  is  of  administrative  or  police  regula- 
tion, not  judicial,  and  not  the  subject  of  prohibition  whether 
within  or  beyond  the  power  conferred.     Citi/  of  Benwoodv. 

Wheeling  Co.,  53  W.  Va.  465.  We  note  that  said  new  sec- 
tion 13  gives  the  county  court  pure  discretion  to  "grant  or 
refuse  the  licenses  applied  for.''  In  view  of  the  construction 
given  by  the  cases  cited  of  former  statutes  touching  the  power 
of  the  county  court  in  such  matters,  which  were  held  to  vest 
absolute  discretion  in  the  county  court,  and  of  the  words  of 
the  new  section  expressly  giving  such  wide  discretion,  we  do 
not  think  a  prohibition  lies  for  any  cause  to  prevent  its  action. 
It  must  consider  an  application,  but  may  grant  or  refuse  it. 
Its  pure  discretion  to  grant  or  refuse  license  cannot  be  con- 
trolled by  prohibition.  Welch  v.  County  Court,  29  W.  Va. 
63.  Section  13  further  provides:  "The  said  county  court 
shall  hear  any  i)etition  of  residents  of  the  county,  in  addition 
to  that  of  the  applicant,  in  favor  of,  and  any  remonstrance 
against,  the  application  for  such  license,  and  in  all  cases  shall 
refuse  the  same  whenever  in  the  opinion  of  said  court  (hav- 
ing due  regard  to  the  number  and  character  of  the  petitioners 
for  and  against  such  application)  such  license  is  not  neces- 
sary or  that  the  applicant  is  not  a  fit  person  to  whom  such 
license  should  be  granted."    It  may  be,  but  we  do  not  say,  as 
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the  case  does  not  involve  the  question,  that  some  remedy 
might  exist  to  protestants  against  such  license  where  it  ap- 
pears that  a  county  court  has  granted  license  in  a  case  where 
it  is  "not  necessary"  or  "the  applicant  is  not  a  fit  person," 
on  the  theory  that  the  section,  after  giving  power  to  "grant 
or  refuse,"  limits  this  discretion  so  far  as  that  the  section 
commands  the  court  to  make  refusal  in  these  two  cases. 

Writ  Denied. 


CHARLESTON 
Stafford  v.  County  Court. 

Submitted  May  8,  1905,  Decided  May  27,  1905. 

1.  Blechon — Notice  of  Contest— When  Presented. 

The  provision  of  section  2,  chapter  6,  Code  of  1899,  that  notice 
of  a  contest  of  election  to  county  office  shall  be  presented  to  the 
*'  first  term  "  of  the  county  court  after  notice  of  contest  is  deliver- 
ed to  the  contestee,  means  the  first  regular  term,  not  a  special 
term.    (p.  90). 

2.  Election — Statute  Construed. 

The  provision  of  section  1,  chapter  6,  Code  of  1899,  that  notice 
of  contest  for  a  county  office  shall  be  given  within  ten  days  after 
the  result  of  an  election  has  been  declared,  means  the  last  legal 
binding  declaration  of  result,  where  there  have  been  two  declara- 
tions, one  irregular,     (p.  93). 

3.  Election — Contest — Time  of  Filing  Notice. 

The  provision  of  section  2,  chapter  6,  Code  of  1899,  that  a  pend- 
ing contest  for  a  county  office  shall  not  be  continued  more  than 
three  iiionins  after  the  election,  applies  only  to  a  contest  actually 
pending,  and  does  not  apply  to  or  limit  the  time  for  giving  or  fil- 
ing notice  of  contest,     (p.  90). 

4.  Contested  Election — Commissioner    of    County    Coart  —  When 
Competent  to  Act  in  Contest. 

A  commissioner  of  a  county  court  is  competent  to  act  in  a  con- 
test for  a  county  office  in  that  court  though  there  is  pending  be- 
tween him  and  another  person  a  contest  for  his  office  involving  the 
same  matters  of  law  or  fact  in  such  contest  between  others  for 
another  county  office,    (p.  91). 

Petition  by  John  L.  Stafford  for  a  writ  of  inandamm  to 
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the  county  court  of  Mingo  county  and  others.     Peremptory 
writ  awarded. 

Mandarmi^  Awarded, 

Stokes  &  Bronson  and  Brown  &  Campbell,  for  peti- 
tioner. 

MoLLOHAN,  McClintic  &  Mathews,  S.  U.  G.  Rhodes, 
and  Shepfard  &  Goodykoontz,  for  respondents. 

Brannon,  President: 

John  L.  Stafford  and  John  A.  Sheppard  were  candidates 
at  the  election  8th  November,  1904,  for  the  office  of  prosecut- 
ing attorney  of  Mingo  county.  A  count  by  the  canvassers 
of  the  returns  of  the  election  showed  that  Staffoi-d  had  been 
elected  and  he  was  so  declared.  A  recount  was  demanded  by 
Sheppard.  Pending  the  recount  Stafford  instituted  a  pro- 
ceeding in  the  Supreme  Court  affecting  such  recount.  And 
this  Court  awarded  a  mandamua  directing  the  board  of  can- 
vassers as  to  the  manner  and  proceedure  of  such  recount, 
commanding  them  to  reconvene  and  recount  the  vote  for  said 
office  under  principles  signified  by  this  Court  in  its  opinion, 
as  will  appear  from  a  report  of  the  case  of  Stafford  v.  Board 
of  CanvamerH,  (49  S.  E.  641,)  56  W.  Va.  670.  Pursuant  to  the 
mandate  of  the  Supreme  Court  the  canvassers  met  and  pro- 
ceeded with  the  recount,  and  on  the  2nd  day  of  February, 
1905,  the  canvassers  found  and  declared  that  Sheppard  had 
been  elected.  On  the  10th  day  of  February,  1905,  Stafford 
served  a  notice  upon  Sheppard  that  he  would  contest  his  elec- 
tion and  file  the  notice  with  the  county  court  at  its  next 
term.  On  the  24th  day  of  February,  the  county  court  met 
in  regular  session,  and  Stafford  presented  to  it  the  said  notice 
of  contest  and  asked  that  it  be  filed  and  the  proceeding 
docketed  in  said  county  court,  but  the  court  refused  to  enter- 
tain or  docket  the  notice;  and  later  Stafford  asked  this  Court 
to  award  a  inandamijis  to  compel  the  county  court  and  its 
members  to  allow  said  notice  of  contest  to  be  filed  and  to 
docket  the  contest  proceeding  and  hear  and  determine  the 
■same. 

One  question  in  this  case  is  this:  After  the  notice  of  con- 
test had  been  served  a  special  term  of  the  county  court  was 
held.    It«  call  did  not  include  this  contested  election  case  as 
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a  matter  for  its  action,  and  the  notice  of  contest  was  not  pre- 
sented at  that  special  term,  but  it  was  presented  at  the  next 
regular  term.  It  is  said  that  the  county  court  was  justified 
in  refusing  to  docket  the  case  on  the  ground  that  the  notice 
was  not  presented  to  the  county  court  at  its  first  term  after 
declaration  of  the  result  of  the  election,  since  the  Code  of 
1899,  chapter  6,  section  3,  says:  "Notice  of  contest  shall  be 
presented  to  the  county  court  at  its  first  term  after  the  same 
is  delivered  to  the  person  whose  election  is  contested  *  *  and 
the  same  shall  be  docketed  for  trial  at  that  Court."  This 
presents  the  question  whether  a  special  term  of  the  court  is 
the  first  term  after  service  of  notice  of  contest  under  this 
statute.  We  think  it  is  not.  "When  a  statute  speaks  of 
terms,  the  terms  fixed  by  law  are  meant,  not  special  terms 
appointed  by  the  court."  Tmnpkins  v.  Clackatnm^  11  Ore. 
866;  Smith  v.  Cutter,  10  Wend.  591.  We  think  that,  as  a 
general  rule,  when  a  statute  requires  a  thing  to  be  done  at  a 
term  of  court  it  means  a  regular  term.  This  is,  and  ought 
to  be,  the  rule,  unless  something  in  the  statute  calls  for  an- 
other meaning.  We  should  not  incline  to  a  construction 
which  would  defeat  the  contestant  from  having  a  hearing. 
But  outside  of  that  consideration  we  say,  that  the  times  of 
regular  term  are  known  to  the  people,  while  special  terms 
have  no  regularity,  sitting  only  when  called  for  particular 
business  specified  in  the  call.  No  other  business  than  that 
specified  in  the  call  can  be  acted  on  at  a  special  term.  IlaNi- 
Uton  V.  County  Court,  38  W.  Va.  71.  The  notice  of  a  spe- 
cial term  is  of  limited  publication — only  posted  at  the  court 
house  door,  perhaps  for  the  short  tenm  of  only  two  days. 
Few  persons  know  of  such  session,  and  it  would  be  a  harsh 
construction  of  the  statute  to  say  that  "First  term"  means  a 
special  term  not  known  to  the  community  at  large.  Such  a 
construction  would  be  hurtful  and  often  defeat  just  rights 
and  work  surprise  and  wrong. 

In  support  of  the  claim  that  the  notice  was  presented  to 
the  county  court  too  late  it  is  further  argued  that  the  Code 
of  1899,  chapter  6,  section  3,  contains  the  language,  "The 
hearing  may  be  continued  from  time  to  time  by  the  court,  if 
it  be  shown  that  justice  and  right  require  it,  but  not  beyond 
three  months  from  the  date  of  election."  From  tliis  statute 
it  is  argued  that  more  than  three  months  had  passed  from 
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the  election  to  the  day  when  the  notice  of  contest  was  pre- 
sented to  the  county  court,  and  as  that  statute  contemplates 
that  the  contest  must  be  ended  within  three  months  from  the 
election,  it  follows  that  the  notice  commencing  the  contest 
cannot  be  filed  in  the  court  after  three  months  from  the  elec- 
tion. To  this  we  reply:  1.  That  language  refers  to  a  con- 
test proceeding  already  docketed  in  the  court.  It  presup- 
poses that  a  notice  of  contest  has  been  filed  and  the  proceed- 
ing on  the  court  docket,  and  it  is  designed  to  forbid  delay 
and  procrastination  in  the  hearing  and  decision  of  the  case. 
It  is  not  designed  to  fix  a  time  for  the  commencement  of  the 
proceeding.  That  is  done  by  those  other  provisions  of  the 
statute  fixing  the  time  within  which  notice  must  be  served  by 
the  contestant  on  the  contestee,  and  fixing  the  time  for  the 
presentation  of  that  notice  to  the  county  court.  The  provi- 
sion just  quoted  has  no  relation  to  the  commencement  of  the 
case,  to  the  origination  of  the  case,  but  only  to  its  continu- 
ance' as  a  pending  case  after  it  had  been  once  brought  into 
being.  2.  Though  it  is  not  involved  in  this  case,  is  not  that 
provision  forbidding  a  continuance  beyond  three  months  only 
directory?  True,  the  language  is  prohibitory  in  saying  that 
the  case  shall  not  be  continued  beyond  three  months;  but  I 
doubt  gravely  whether  non-compliance  with  it  would  work  a 
discontinuance  of  the  case.  I  should  hesitate  long  before  so 
holding. 

Another  question  in  this  case  is  this:  Two  of  the  members 
of  the  county  court  were  voted  for  at  the  same  election,  and 
their  election  was  contested  on  the  same  grounds  involved 
in  the  contest  between  StaflFord  and  Sheppard.  When 
Stafford  presented  his  notice  of  contest  and  asked  that  it  be 
filed  and  docketed  Sheppard  objected.  It  is  urged,  in  justi- 
fication of  the  refusal  of  the  court  to  entertain  the  case,  that 
two  of  the  commissioners  composing  the  court  were  interest- 
ed. We  cannot  yield  to  the  contention  that  they  were  so  re- 
lated to  the  case  that  they  could  not  act.  It  is  a  fixed  rule 
that  an  interested  judge  may  pass  any  order  necessary  to 
bring  the  cause  before  the  tribunal,  where  nothing  is  decided, 
controlling  the  case — mere  orders  to  advance  the  cause  for 
final  hearing.  Findley  v.  Smith,  42  W.  Va.  299.  But  it  is 
said  that  these  commissioners  could  not  pass  on  the  objection 
made  to  the  filing  of  the  notice  and  docketing  the  case,  be- 
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cause  that  would  involve  questions  going  to  the  right  to  in- 
stitute the  ease.  Well,  the  statute  above  quoted  is  manda- 
tory in  requiring  the  docketing  the  case  so  as  to  bring  it  into 
being,  and  surely  they  could  have  done  that.  The  notice 
could  have  been  filed,  objection  to  it  stated  on  the  record  and 
that  objection  stand  for  future  decision.  I  do  not  see  but 
that  a  circuit  judge,  though  interested,  could  do  that  much. 
That  would  not  decide  on  the  objection  to  the  proceeding. 
Surely  the  action  of  a  circuit  judge  in  simply  filing  a  pax)er, 
or  a  motion,  or  to  docket  a  case  would  not  render  his  action 
irregular  or  void,  because  it  would  leave  the  whole  matter 
open  for  decision  by  a  competent  judge.  Those  commission- 
ers were  bound  to  docket  that  notice,  so  as  to  bring  the  con- 
test proceeding  into  being,  and  state  the  objection  made  by 
the  contestee,  or  enter  a  motion  to  quash  or  dismiss.  They 
were  bound  to  do  this  much.  Certainly  the  accidental  cir- 
cumstance of  two  commissioners  being  interested  would  not 
deny  StaflFord  the  right  to  be  heard.  To  deny  his  motion  to 
docket  would  likely  have  defeated  any  chance  for  him  to  be 
heard.  Again,  the  Code  gives  him  a  right  to  an  appeal 
against  a  partial  judgment  and  that  would  be  defeated.  But, 
in  the  second  place,  we  hold  that  those  two  commissioners 
were  bound  to  do,  not  only  so  much  as  just  indicated,  but  to 
decide  that  objection  to  the  docketing  of  the  notice,  or  any 
other  matter  and  the  full  merits  of  the  case,  from  the  neces- 
sity of  the  particular  case.  The  constitution,  Art.  8,  section 
24,  declares  that  the  county  court  shall,  in  all  cases  of  con- 
test, judge  of  the  election  of  all  county  officers.  This  makes 
the  county  court  the  sole  judge  of  such  contests.  The  Con- 
stitution, Art.  4,  section  11,  says  that  the  legislature  shall 
prescribe  the  manner  of  determing  contested  elections,  and  in 
the  Code  of  1899,  chapter  6,  the  legislature  has  given  sole 
and  exclusive  jurisdiction  to  the  county  court  to  try  contest- 
ed elections  for  county  offices,  and  it  could  not  have  com- 
mitted it  to  other  hands  than  the  county  court.  The  law 
makes  no  provision  for  substituting  another  commissioner  in 
place  of  an  interested  one,  or  for  the  transfer  of  the  case  to 
another  tribunal,  or  any  other  mode  of  hearing  when  a  com- 
missioner is  interested.  If  these  commissioners  did  not  act, 
then  the  contestant  was  denied  justice,  and  that  high  and 
commanding,  and  I  will  add,  sacred  provision  of  the  Consti- 
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tution,  Art.  3,  section  17,  would  be  violated,  reading:  "The 
courts  of  this  state  shall  be  open,  and  every  person,  for  an 
injury  done  to  him,  in  his  person,  property  or  reputation, 
shall  have  remedy  by  due  course  of  law;  and  justice  shall  be 
administered  without  sale,  denial  or  delay,"  Those  commis- 
sioners had  to  act  from  the  very  necessity  of  the  case.  No- 
body else  could  act.  That  necessity  constitutes  an  exception 
to  the  general  rule  that  a  judge  cannot  act  in  his  own  case. 
17  Am.  &  Eng.  Ency.  Law,  (2d.  Ed.),  744.  Furthermore, 
those  commissioners  were  not  so  interested  in  the  case  as  to 
forbid  their  acting  in  it.  They  were  interested  no  farther 
than  that  the  same  question  of  law  was  common  to  this  con- 
test and  their  own.  That  is  not  enough  to  disqualify  them. 
Coal  Co,  V.  Doolittle,  54  W.  Va.  210,  which  holds  that  in 
order  to  disqualify,  the  interest  of  the  judge  must  be  in  the 
subject  matter  of  the  cause,  and  not  merely  in  the  legal  ques- 
tion involved  in  it.  The  mere  fact  that  the  same  facts  or  law 
arise  in  two  cases  will  not,  in  law,  prevent  a  judge  from  act- 
ing, because  the  decision  in  one  case  is  not  res  judicata^ 
either  conclusive  or  even  admissible  in  the  other.  The  par- 
ties are  not  the  same.  Frequently  a  judge  in  such  a  case, 
out  of  mere  delicacy  or  feeling  of  propriety  within  his  own 
breast,  declines  to  act;  but  he  can  act,  indeed  may  be  com- 
pelled to  act  by  a  suitor.  But  more  clearly  still,  where  the 
law  provides  no  one  else  to  try  the  case  we  cannot  excuse 
these  commissioners,  and  defeat  a  citizen's  right  to  a  hearing 
of  his  cause  under  the  law  of  the  land. 

Another  question  in  the  case  is  this.  The  Code  of  1899, 
chapter  6,  section  1,  says  that  any  one  contesting  an  election 
of  a  county  officer '  'shall,  within  ten  days  after  the  result  of  the 
election  is  declared,  give  notice  in  writing  of  such  intention." 
It  is  said  in  this  case  that  the  first  declaration  of  the  election 
was  made  long  before  the  notice  was  served,  much  more  than 
ten  days;  that  the  notice  could  have  been  given  after  the  first 
declaration;  that  the  notice  which  was  presented  to  the  court 
having  been  served  more  than  ten  days  after  the  first  decla- 
ration of  result  was  too  late.  When,  under  the  mandate  of 
this  Court,  the  county  court  reconvened  and  recounted  the 
vote  and  declared  the  result,  that  last  declaration  was  the 
effective  one.  It  superseded  the  first.  The  first  was  then 
as  if  it  never  had  been  made.     If  we  accord  this  last  declara- 
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tion  any  force  at  all,  and  we  must,  that  force  must  be  full 
force,  and  it  nullifies  the  first  declaration  of  result  and  stands 
itself  as  the  only  valid  declaration  of  the  result,  and  notice  of 
contest  served  within  ten  days  after  that  declaration  is  valid. 

We  therefore  award  a  peremptory  mandairiusUyihi^  county 
court  requiring  it  to  file  the  said  notice  of  contest  and  docket 
the  proceeding  and  proceed  to  hear  and  determine  the  same 
according  to  law. 

It  is  haixily  necessary  to  add  that  mandamus  lies  in  such 
case.  Richardson  v.  Farrar^  88  Va.  760;  Morris  ex  parte^ 
11  Grat.  292;  Rohe^rts  v.  /W/,  50  W.  Va.  528. 

Mandamm  Awarded. 


WHEELING 

State  v.  Y>kvi^. 

Submitted  June  9,  1905.     Decided  June  16,  1905. 

1.  Criminai*  Law—  MaUcious  Maiming — Instructions. 

In  the  trial  of  an  indictment  found  under  section  nine,  of  chap- 
ter 144  of  the  Code,  for  malicious  wounding,  with  intent  to  maim,, 
disfigure,  disable  or  kill,  an  instruction  at  the  instance  of  the 
state  which  eliminates  from  the  consideration  of  the  jury  the 
intent  with  which  the  alleged  wounding  was  done  is  erroneous, 
(p.  96.) 

2.  Criminal  Law — Instructions. 

It  is  error  to  give  an  instruction  which  is  confusing  in  its  lan- 
guage and  calculated  to  mislead  the  jury.  State  v.  Sutfin,  22  W. 
Va.,  771.     (p.  97.) 

Error  to  Circuit  Court,  Ritchie  County. 
James  Davis  was  convicted  of  malicious  maiming:  and  brings 
error. 

Rei^ersed  and  Remanded. 

Freer  &  Robinson,  for  plaintiff  in  error. 

C,  W.  May,  Attorney  General,  for  defendant  in  error. 
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Cox,  Judge: 

In  the  circuit  court  of  Ritchie  county,  James  Davis  was 
indicted,  tried  and  convicted  of  maliciously  wounding  and 
beating  Peter  Boston,  with  intent  him,  the  said  Peter  Boston, 
to  maim,  disfigure,  disable,  and  kill,  and  was  sentenced  to  the 
penitentiary  for  the  term  of  three  years.  Defendant  moved 
to  set  aside  the  verdict,  which  motion  was  overruled,  and  he 
excepted.  Upon  his  application  to  this  Court  a  writ  of  error 
to  the  judgment  was  allowed. 

Numerous  assignments  of  error  are  made  in  this  Court. 
Defendant  claims  that  his  motion  to  quash,  and  his  demurrer 
to,  the  indictment  should  have  been  sustained.  The  indict- 
ment is  in  the  usual  form  and  clearly  sufficient  in  law.  The 
motion  and  demurrer  were  properly  overruled.  Hutchin- 
son's Treatise  1087;  State  v.  Crookham^  5  W.  Va.  510;  Code 
1899,  chapter  144,  section  9. 

Defendant  complains  of  the  instructions  given  at  the  in- 
stance of  the  State  over  his  objection.  Two  instructions, 
numbered  one  and  three,  were  given  at  the  instance  of  the 
State.  It  seems  that  these  instructions  were  intended  to  pro- 
pound certain  principles  announced  in  the  case  of  State  v. 
Cain^  20  W.  Va.  679.  Number  one  instructed  the  jury  that  if 
they  believed  from  the  evidence  in  the  case  beyond  all  reasonable 
doubt  that  on  March  6th,  1904,  in  the  county  of  Ritchie,  that 
James  Davis,  with  a  club  or  stick  then  and  there  held  in  his 
hand,  struck  the  prosecuting  witness  therewith  a  violent  blow 
on  the  forehead  near  the  left  temple,  and  with  sufficient 
force  to  knock  the  prosecuting  witness  down  and  cut  his  face 
to  the  bone,  and  thereby  wounded  him,  and  from  the  effect  of 
said  blow  the  prosecuting  witness  was  necessarily  under  the 
care  of  a  physician  for  several  days,  and  if  they  further  be- 
lieved from  the  evidence  that  said  blow  was  struck  without 
any  or  very  slight  provocation  being  given  the  defendant  by 
the  prosecuting  witness,  then  they  should  find  the  defendant 
guilty  as  charged  in  the  indictment.  This  instruction  was 
binding.  It  practically  instructed  the  jury  that  if  they  be- 
lieved the  defendant  struck  the  blow  mentioned  with  the 
effect  mentioned  without  any  or  upon  slight  provocation,  they 
should  find  the  defendant  guilty  as  charged  in  the  indictment. 
The  defendant  claimed  self  defense  and  offered  evidence  upon 
that  theory.     This  instruction  left  no  room  for  the  defendant 
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to  show  that  the  blow  was  in  self  defense,  or  accidental,  or 
otherwise  excusable.  It  did  not  say  that  if  the  jury  believed 
the  facts  set  forth  in  the  instruction  the  defendant  was  prima 
facie  guilty  as  charged,  and  that  such  presumption  might  be 
rebutted,  or  that  there  must  have  been  an  intent  to  maim,  dis- 
figure, disable,  or  kill,  but  it  did  in  effect  say  that  if  the 
jury  believed  the  facts  mentioned  the  defendant  should 
be  found  guilty  regardless  of  intent.  This  instruction 
made  any  presumption  arising  from  the  facts  mentioned 
in  the  instruction  conclusive  and  final,  and  not  merely 
prima  facie.  This  was  error  and  prejudicial  as  to  a 
material  matter.  This  instruction  does  not  accord  with 
the  principles  laid  down  in  the  case  of  State  v.  Cain^ 
8upra^  or  in  the  case  of  State  v.  Douglass^  28  W.  Va. 
297.  In  the  latter  case  an  instruction  was  held  erroneous 
because  it  separated  the  blow  from  the  character  of  the  in- 
strument with  which  it  was  inflicted  and  the  intent  with  which 
it  was  given.  The  instruction  in  question  here  disregarded 
the  matter  of  intent  and  instructed  the  jury  to  find  the  de- 
fendant guilty  if  they  believed  the  facts  mentioned,  without 
right  to  rebut  any  presumption  against  him  arising  from 
such  facts. 

Instruction  number  three  is  also  objectionable.  It  is  ob- 
scure and  doubtful.  There  does  not  seem  to  be  any  evidence 
to  sustain  the  theory  assumed  in  this  instruction.  A  part  of 
this  instruction  is:  "The  court  further  instructs  the  jury  that 
if  you  believe  from  the  evidence  in  this  case  beyond  all  rea- 
sonable doubts  that  there  was  a  quarrel  between  the  prose- 
cuting witness  and  James  Davis  on  the  night  of  March  6th, 
1904,  at  the  time  of  the  trouble  complained  of  and  that  both 
were  in  fault  and  a  combat  as  the  result  of  said  quarrel  took 
place"  etc.  We  fail  to  find  any  evidence  of  a  quarrel  between 
the  defendant  and  the  prosecuting  witness  resulting  in  a 
combat  at  the  time  of  the  alleged  wounding.  If  the  wounding 
was  done  as  alleged,  it  was  not  the  result  of  a  quarrel  accord- 
ing to  the  evidence.  Another  objection  to  this  instruction  is 
that  after  stating  what  is  claimed  to  be  the  law  upon  the 
facts  mentioned  therein,  it  contained  an  additional  clause  to 
the  effect  that  if  the  jury  believed  two  facts  did  not  exist  in 
the  case,  then  they  should  find  the  defendant  guilty  as  charged 
in  the  indictment.     The  two  facts  referred  to  were  that  be- 
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fore  making  the  wound  alleged  the  defendant  declined  further 
combat  and  that  the  wounding  of  the  proscuting  witness  was 
necessary  to  preserve  the  defendant  from  great  bodily  harm 
or  to  preserve  his  life.  This  additional  clause  was  confusing. 
It  rendered  the  import  of  the  instruction  obscure.  The  in- 
struction was  calculated  to  mislead  the  jury  and  should  not 
have  been  given.  Bants  v.  Bassetty  12  W.  Va.  772;  Patton 
V.  Elk  River  Nav.  Co.^  13  W.  Va.  259;  State  v.  Cain^  sxipra; 
State  V.  Sutjin,  22  W.  Va.  771. 

What  we  have  already  said  will  reverse  the  judgment,  and 
and  as  the  case  is  to  be  remanded  for  a  new  trial  it  is  not 
necessary  for  us  to  consider  any  of  the  other  assignments  of 
error  except  those  relating  to  the  evidence.  We  find  no  error 
in  the  rulings  of  the  lower  court  admitting  or  rejecting  evi- 
dence unless  it  was  the  rejection  of  certain  evidence  sought, 
to  be  adduced  from  the  witness  Hoy.  Hoy  was  asked 
whether  or  not  he,  Johnson,  and  Davis,  or  either  of  them,, 
had  been  blackguarding  any  woman  or  doing  anything  to. 
cause  arrest.  This  question  related  to  the  particular  evening; 
on  which  the  offense  is  alleged  to  have  been  committed  and 
shortly  before  the  time  of  its  alleged  commission.  The 
State  was  allowed  to  prove  all  the  facts  leading  up  to  the 
alleged  wounding,  including  the  acts  of  the  defendant,  Davis, 
and  of  Johnson,  and  of  Hoy.  These  parties  were  shown  to 
have  been  together.  While  the  form  of  the  question  was 
somewhat  objectionable,  it  seems  to  us  that  if  a  proper  ques- 
tion had  been  propounded  the  defendant  should  have  been 
allowed  to  show  his  acts  or  that  he  did  nothing  immediately 
preceding  the  alleged  wounding. 

One  of  the  grounds  of  the  motion  to  set  aside  the  verdict 
was  that  it  was  contrary  to  the  evidence.  As  this  case  is 
to  be  remanded  for  a  new  trial  we  express  no  opinion  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  verdict.  For 
the  reasons  stated  the  judgment  of  the  circuit  court  of  Ritchie 
county  entered  in  this  case  on  the  12th  day  of  January,  1905, 
is  reversed,  and  the  motion  of  the  defendant  to  set  aside  the 
verdict  and  award  him  a  new  trial  is  sustained,  and  this  cause 
is  remanded  to  be  further  proceeded  with  in  accordance  with 
the  principles  herein  announced. 

Reversed  and  Remanded. 
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WHEELING 

Smith  v.  Vineyard. 

Submitted  March  9,  1905.     Decided  June  16,  1905. 

1.  Suit  in  Equity — Partition  of  Real  Estate — Conflicting  Claims  of  Title 

Where,  in  a  suit  in  equity  for  partition,  it  appears  that  the 
plaintiff,  asking  partition,  and  the  defendants,  against  whom 
partition  is  asked,  are  tenants  in  common,  joint  tenants  or  co-par- 
ceners in  the  real  estate  sought  to  be  partitioned,  and  as  such  com- 
pellable, under  the  statute,  to  make  partition,  the  circuit  court  has 
power  to  pass  upon  all  conflicting  claims  to  the  title  to  such  real 
estate  of  the  parties  so  compellable  to  make  partition,    (p.  100). 

2.  Deed  from  Wife  to  Husband. 

A  deed  for  real  estate  made  by  a  married  woman  to  her  husband, 
while  they  were  living  together,  in  which  deed  the  husband  did  not 
join,  passed  no  title  or  interest,  eitKer  legal  or  equitable,  in  such 
real  estate  to  the  husband,     (p.  101). 

Appeal  from  Circuit  Court,  Roane  County. 
Suit  by  Aristotle  Smith  against  Pocahontas  Vineyard  and 
others.     Bill  dismissed  on  demurrer  and  plaintiff  appeals. 

Reversed. 
Schilling  &  Harper,  for  appellant. 
J.  A.  Vandale  and  Walter  Pendleton,  for  appellees. 

Cox,  Judge  : 

This  is  an  appeal. from  a  decree  of  the  circuit  court  of 
Roane  county,  entered  on  the  6th  day  of  May,  1904,  in  a 
suit  in  equity  instituted  on  the  6th  day  of  January,  1904, 
wherein  Aristotle  Smith  was  plaintiff  and  Pocahontas  Vine- 
yard and  others  were  defendants.  The  object  of  the  suit  is 
to  partition  a  tract  of  two  acres  of  land  in  Roane  county  be- 
tween the  children  and  heirs  at  law  of  Elizabeth  A.  Smith, 
deceased,  or  between  two  of  the  children  and  the  alienee  of 
the  other  child.  Upon  demurrer  the  bill  was  dismissed.  Of 
this  action  of  the  court  the  plaintiff  complains. 

It  appears  from  the  bill  as  follows  :  I.  D.  Smith  died  No- 
vember 3,  1894.  Elizabeth  A.  Smith,  his  wife,  died  intestate 
November  29,  1896.  This  two  acre  tract  of  land  was  con- 
veyed by  B.  J.  Taylor  to  Elizabeth  A.  Smith  by  a  deed  bear- 
ing date  the  18th  of  June,  1869.     Elizabeth  A.  Smith  made 
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a  deed,  bearing  date  the  8th  day  of  January,  1894.  for  this 
land  to  her  husband,  I.  D.  Smith,  in  which  deed  he  did  not 
join.  This  deed  was  recorded.  I.  D.  Smith  made  a  deed, 
bearing  date  the  24th  of  January,  1894,  for  this  land  to  his 
daughter  Ann  E.  Looney,  intermarried  with  William  L. 
Looney.  Ann  E.  Looney  and  husband  in  turn  made  a  deed, 
bearing  date  the  28th  of  March,  1903,  for  this  land  to  de- 
fendant Elizabeth  Stump.  Aristotle  Smith,  Pocahontas 
Vineyard  and  Ann  E.  Looney  are  the  only  children  and  heirs 
at  law  of  Elizabeth  A.  Smith,  deceased. 

It  is  contended  by  the  counsel  for  the  defendants,  that  a 
court  of  equity-  has  no  jurisdiction  to  partition  this  land,  be- 
cause in  so  doing  it  would  be  necessary  to  pass  upon  an  ad- 
Terse  and  hostile  claim  of  title  by  Ann  E.  Looney  and  her 
alienee,  Elizabeth  Stump,  to  the  whole  tract.  Section  1  of 
chapter  79  of  the  Code,  provides  that  tenants  in  common, 
joint  tenants  and  coparceners,  shall  be  compellable  to  make 
partition,  and  the  circuit  court  of  the  county  wherein  the 
estate,  or  any  part  thereof,  may  be,  shall  have  jurisdiction, 
in  cases  of  partition,  and  in  the  exercise  of  such  jurisdiction, 
may  take  cognizance  of  all  questions  of  law  affecting  the 
legal  title,  that  may  arise  in  any  proceedings.  This  enabling 
provision  of  our  statute  has  many  times  been  passed  upon  by 
this  Court.  At  first '  glance  there  seems  to  be  an  apparent 
conflict  in  our  decisions,  as  to  the  extent  of  the  power  of  a 
court  of  equity  to  pass  upon  conflicting  claims  to  real  estate 
in  a  partition  suit,  which  upon  closer  examination  disappears. 
Our  earlier  cases  appear  to  give  a  very  broad  interpretation 
to  the  statute  in  this  regard.  In  IIudHon  v.  Putney^  14  W. 
Va.  561,  it  was  said  that  under  this  section,  when  the  title  is 
doubtful,  a  court  of  equity  should  decide  it,  observing  the 
general  rules  of  practice  in  equity  for  ascertaining  facts, 
either  by  a  jury  or  otherwise,  as  may  be  most  proper.  In 
Moore  v.  Ilm^per^  27  W.  V.  362,  it  was  said  that  under  this 
section  a  court  of  equity  in  a  suit  for  the  partition  of  lands 
may  take  cognizance  of  all  questions  of  law  affecting  the 
legal  title  that  may  arise  in  the  proceedings,  such  as  remov- 
ing a  cloud  from  the  title  or  passing  upon  an  adverse  claim 
to  the  land.  These  cases  seem  broad  enough  to  enable  a  court 
of  equity  to  pass  on  and  determine  the  claim  of  a  stranger 
holding  a  wholly  adverse  and  hostile  title,  but  our  later  cases, 
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reviewing  the  former  decisions,  have  not  so  construed  them. 
Carben^  et  al.  v.  W.  Va.  cfe  P.  B.  Co.,  44  W.  Va  260;  Cecil 
et  al.  V.  Clark  et  al.,  44  W.  Va.  659.  In  the  latter  case 
Judge  Brannon,  delivering  the  opinion  of  the  Court,  said, 
in  relation  to  the  construction  given  the  statute  by  the  cases 
of  Hudson  V.  Putney  and  Moore  v.  Harper,  that  "This  is 
broad  enough  in  words  to  allow  a  stranger's  title  to  be  tried 
but  it  does  not  mean  that;  but  it  surely  does  mean  that  an 
adverse  claim  to  the  same  title  maybe  passed  upon."  In  the 
opinion  in  Carhen^y  et  al.  v.  W.  Va.  cfe  P.  R.  Co.,  it  was  said: 
''It  is  needless  to  expand  here  upon  the  proposition  that 
equity  will  not  entertain  a  bill  which  is  but  an  action  of  eject- 
ment, and  thus  try  adverse  title,  unless  it  be  incidental  to 
relief  under  a  known  head  of  equity  jurisdiction."  Under 
this  provision  of  the  statute,  and  under  our  decisions,  as  we 
understand  them,  the  circuit  court  has  the  power  to  pass  upon 
questions  of  law  affecting  the  legal  title  only  in  the  exercise 
of  its  jurisdiction  of  partition.  If  it  appears,  as  a  jurisdic- 
tional fact,  in  a  suit  in  equity  for  partition,  that  the  party  or 
parties  asking  partition,  and  the  party  or  parties  against 
whom  partition  is  asked,  are  tenants  in  common,  joint  tenants 
or  coparceners  in  the  real  estate  sought  to  be  partitioned,  and 
as  such  compellable  under  the  statute  to  make  partition,  the 
circuit  court  has  power  incident  to  its  jurisdiction,  to  pass 
upon  all  conflicting  claims  to  the  title  to  such  real  estate  of 
the  parties  so  compellable  to  make  partition,  arising  in  the 
suit.  If  the  jurisdictional  fact,  viz :  the  existence  of  one 
of  the  forms  of  co-tenancy  mentioned  appears,  the  jurisdic- 
tion of  the  court  is  not  defeated  by  the  claim  of  one  or  more 
of  the  defendants  that  the  fact  does  not  exist.  One  of  the 
defendants  may  claim  the  whole  of  the  real  estate  sought  to 
be  partitioned,  and  may  claim  to  have  ousted  the  other  and 
to  be  in  sole  possession,  yet  if  the  fact  appears  that  one  of 
the  forms  of  co-tenancy  mentioned  actually  exists,  the  court 
may  pass  upon  the  conflicting  claims  to  title  of  the  co-tenants 
as  long  as  the  plaintiff's  right  of  entry  is  not  barred  by  the 
statute  of  limitations.  Cecil  et  al.  v.  Clark  et  al.,  mpra; 
Hudson  V.  Putney,  supra;  Carherry  et  al.  v.  W,  Va.  cfe  P. 
R.  Co.,  supra;  DoA^is  v.  Settle,  43  W.  Va.  17;  Pillow  v. 
Southwest  Lapraveinent  Co.,  92  Va.  144  (23  S.  E.  Rep.  32); 
Code,  chapter  79,  section  1. 
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Upon  the  facts  alleged  had  the  circuit  court  jurisdiction  of 
imrtition  in  this  case?  This  leads  us  to  consider  the  deed 
made  by  Elizabeth  A.  Smith  to  her  husband,  I.  D.  Smith, 
while  they  were  living  together.  We  must  presume  that 
they  were  living  together,  the  contrary  not  appearing.  The 
hnsband  did  not  join  in  this  deed.  Under  our  law,  this  deed 
had  no  legal  effect  as  to  the  real  estate  sought  to  be  conveyed 
thereby.  It  did  not  divest  Mrs.  Smith  of  her  title  and  estate 
in  the  land,  and  did  not  pass  any  title  or  interest,  legal  or 
equitable,  to  her  husband.  Austin  v.  Brown,  37  W.  Va. 
^34;  Cecil  et  al.  v.  Clark  et  al,,  supra.  No  title  having 
passed  by  this  deed  to  the  husband,  I.  D.  Smith,  his  deed  to 
his  daughter,  Ann  E.  Looney,  passed  no  title  or  interest  to 
her.  Upon  the  death  of  Elizabeth  A.  Smith  this  land  passed 
by  descent  to  her  children  and  heirs  at  law;  Aristotle  Smith, 
Pocahontas  Vineyard  and  Ann  E.  Looney,  share  and  share 
alike.  Whether  or  not  the  one-third  interest,  which  de- 
scended, upon  the  death  of  her  mother,  to  Ann  E.  Looney 
passed  by  her  deed,  in  which  her  husband  joined,  to  Elizabeth 
Stump,  does  not  appear  from  the  allegations  of  the  bill. 
Neither  the  deed,  nor  a  copy  of  it,  is  exhibited.  The  provis- 
ions of  this  deed  should  be  made  to  appear  in  the  cause.  If 
the  one-third  interest,  which  descended  to  Ann  E.  Looney, 
passed  under  her  deed  to  Elizabeth  Stump,  then  Elizabeth 
Stump  is  a  co-tenant  with  Aristotle  Smith  and  Pocahontas 
Vineyard  and  partition  lies  at  the  suit  of  the  plaintiff.  If 
this  one-third  interest  did  not  pass  under  the  deed  to  Eliza- 
beth Stump,  then  Ann  E.  Looney  is  still  a  co-parcener  with 
Aristotle  Smith  and  Pocahontas  Vineyard  and  partition  lies 
at  the  suit  of  the  plaintiff.  In  either  case  it  is  obvious  that 
the  plaintiff  is  entitled  to  partition,  his  right  not  having  been 
barred  by  the  statute  of  limitations  at  the  time  this  suit  was 
brought.  The  circuit  court  having  jurisdiction  under  the 
facts  alleged  in  the  bill,  may  settle  the  questions  of  law  affect- 
ing the  title  arising  in  this  cause.  It  follows  that  the  de- 
murrer to  the  plaintiff's  bill  should  not  have  been  sustained 
and  the  bill  should  not  have  been  dismissed. 

The  decree  of  the  circuit  court  of  Roane  county,  com- 
plained of,  being  erroneous,  is  reversed,  and  the  demurrer  to 
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plaintiff's  bill  is  overruled,  and  this  cause  is  remanded  to  be 
further  proceeded  with  in  accordance  with  the  principles  an- 
nounced in  this  opinion,  and  the  rules  governing  courts  of 
equity. 

Reversed. 


WHEELING 

W102 

g  |g  Wallace  et  al.  v.  Douglas  et  al. 

Submitted  February  28,  1905.     Decided  June  16,  1905. 

1 .  Personal  Property —  Warranty— Burden  of  Proof. 

As  a  general  rule,  the  burden  of  proof  rests  on  the  buyer,  who 
sets  up  a  warranty  of  quality  or  soundness,  in  the  sale  of  personal 
property,  to  establish  the  fact  that  the  warranty  was  made  and 
that  a  breach  of  it  has  occurred,    (p.  104.) 

2 .  Decree —  Conflicting  Evidence — Efverm I. 

A  decree  determining  a  question  of  fact  will  be  reversed,  upon  an 
appeal,  where  it  clearly  appears  that  such  decree  is  against  the 
weight  and  preponderance  of  the  evidence,  but  not  where  the 
evidence  is  of  such  conflicting  and  doubtful  character  that  different 
minds  and  different  judges,  equally  fair,  might  reasonably  arrive 
at  different  conclusions  from  such  evidence,    (p.  107.) 

Appeal  from  Circuit  Couit,  Putnam  County. 

Bill  by  Charles  L.  Wallace  and  others  against  Oscar 
Douglas  and  others.  Decree  for  plaintiffs,  and  defendants 
appeal. 

Revtt'Hed  and  Bill  dismlsned. 

C.  E.  Hogg,  W.  L.  Higgins  and  John  E.  Beller,  for  ap- 
pellants. 

BowYER  &  Green,  for  appellees. 

Cox,  Judge: 

In  June,  1899,  Charles  L.  Wallace  purchased  by  parol 
contract  from  Oscar  Douglas  a  second-hand  and  well  worn 
traction  engine  and  boiler,  at  the  price  of  Two  Hundred  and 
Eighty  Dollars,  to  be  paid  in  four  equal  payments  in  six, 
twelve,  eighteen  and  twenty -four  months,  with  interest,  for 
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which  Wallace  and  his  wife,  Frances,  executed  their  notes, 
secured  by  a  deed  of  trust  bearing  date  the  10th  day  of  June, 
1899,  on  the  engine  and  boiler  purchased,  and  on  a  tract  of 
land  owned  by  the  wife.  Default  having  been  made  in  the 
payment  of  some  of  the  notes,  Perry  Buxton,  the  trustee 
named  in  the  deed  of  trust,  upon  request  of  Douglas,  gave 
notice  of  sale  of  the  trust  property  and  was  about  to  make 
sale  thereof,  when  Charles  L.  Wallace  and  his  wife,  Frances 
E.  Wallace,  filed  their  bill  in  equity  in  this  cause  against 
Douglas  and  Buxton,  trustee,  alleging  the  foregoing  facts, 
and,  in  addition  substantially  the  following:  that  the  pur- 
chase of  the  engine  and  boiler  was  made  by  Wallace  from 
Douglas  relying  upon  certain  representations  and  promises 
made  by  the  latter  as  to  the  quality  and  soundness  of  the 
engine  and  boiler,  constituting  a  warranty  on  his  part  to  the 
effect  that  said  engine  and  boiler  were  all  right  and  as 
good  as  new,  and,  that  if  they  were  not  all  right  and  as  good  as 
new,  he  would  make  them  all  right  and  as  good  as  new;  that 
such  representations  and  promises  were  repeated  to  the  wife 
when  the  notes  and  trust  were  executed;  that  there  was  a 
breach  of  said  w^arranty;  that  at  the  time  it  was  made  the 
said  engine  and  boiler  were  imperfect,  out  of  repair,  and 
would  not  work  as  well  as  a  new  engine  and  boiler  and  were 
not  as  good  as  new;  that  upon  the  discovery  of  the  defective 
and  unsound  condition  of  the  engine  and  boiler,  the  plaintiff, 
C.  L.  Wallace,  gave  notice  in  writing  to  Douglas  of  the 
misrepresentation  of  the  engine,  and  that  it  was  then  at 
Frazier's  Landing  subject  to  his  order,  etc.;  and  praying  that 
the  sale  by  the  trustees  be  enjoined,  and  that  defendant 
Douglas  be  restrained  from  negotiating  and  transferring  said 
notes  and  that  said  notes  be  cancelled  and  delivered  to 
plaintiffs,  and  that  the  trust  be  declared  null  and  void  and 
that  a  release  thereof  be  directed. 

Upon  this  bill  a  preliminary  injunction  was  awarded,  and 
Douglas  filed  his  answer,  denying  the  representations,  prom- 
ises and  the  warranty,  to  which  answer  there  was  a  general 
replication.  Depositions  were  taken  by  both  sides,  and  such 
proceedings  were  had  in  the  cause  that,  upon  final  hearing, 
a  decree  was  entered  perpetually  enjoining  the  sale  under  the 
trust,  except  as  to  the  engine  and  boiler  in  controversy,  and 
restraining  Douglas  from  negotiating  the  notes,  and  cancell- 
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in^:  the  same,  and  declaring  the  trust  null  and  void  and 
directing  it  to  be  released.  From  this  decree  defendant 
Douglas  appealed. 

The  first  question  presented  is  one  of  fact.  Was  the  sale 
of  the  engine  and  boiler  made  by  Douglas  with  the  warranty 
alleged  in  the  bill  ?  As  a  general  rule  the  burden  of  proof 
rests  on  the  buyer,  who  sets  up  the  warranty,  to  establish  the 
fact  that  it  was  made  and  that  a  breach  of  it  has  occured. 
Cook  V.  Tavef}et'^  4tl  111.  App.  642;  Morris  v.  Wibaux^  4:1 
111.  App.  630;  Cuimingham  v.  Hall,  4  Allen  (Mass.)  268; 
McKendry  v.  ShiJcer,  1  Ind.  App.  263.  This  was  not  a  sale 
by  sample.  The  burden  of  proving  the  warranty  is  on  the 
plaintiff.  The  evidence  upon  the  question  of  warranty  is 
conflicting.  Charles  L.  Wallace  testified  substantially  that 
the  warranty  was  made  by  Douglas,  as  alleged  in  the 
bill,  and  that  it  was  relied  upon  by  him  in  the  purchase. 
On  direct  examination  Charles  L.  Wallace  said  that  his  son, 
John  E.  Wallace,  was  present  at  the  time  of  the  purchase. 
Oil  cross  examination  he  said  that  there  was  no  one  present. 
His  son,  if  present,  was  not  called  as  a  witness.  On  direct 
examination  the  following  question  was  propounded  to  Charles 
L.  Wallace:  "You  state  in  the  bill,  your  wife,  Frances  E. 
Wallace,  hesitated  about  signing  the  same  and  asked  Mr. 
Douglas  about  the  lx>iler  and  engine.  What  did  she  say  to 
Mr.  Douglas  and  what  did  he  say  in  reply?"  To  which  he 
answered:  "She  asked  him  all  about  the  boiler  and  he 
claimed  that  the  boiler  was  all  right  and  as  good  as  new, 
that  he  did  not  want  her  to  take  out  the  boiler  and  engine  for 
people  to  say  that  they  had  some  old  trap  or  another."  The 
deed  of  trust  and  notes  were  executed  at  the  home  of  Mrs. 
Ewers,  on  the  Frazier's  Landing  side  of  the  river,  after  the 
engine  and  boiler  had  been  taken  across  the  river.  On  cross 
examination  Charles  L.  Wallace,  when  asked,  what  statements, 
if  any,  were  made  to  him  or  his  wife  which  caused  him  to 
execute  the  notes  and  deed  of  trust,  said:  "Mr.  Douglas 
might  have  made  statements  to  my  wife  but  he  never  to  me;" 
and  when  asked:  "Were  you  present  all  the  time  that  your 
wife  and  Mr.  Douglas  were  together  on  that  day  at  Mrs. 
Ewers'?"  He  answered:  "No,  sir.  I  was  in  the  store 
most  of  the  time."  The  plaintiff,  Frances  E.  Wallace,  testi- 
fied that  just  before  she  signed  the  notes  and  deed  of  trust 
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Mr.  Douglas  told  her  that  he  had  sold  Mr.  Wallace  an  engine 
and  boiler  and  that  it  was  just  as  good  as  new,  and  that  he 
would  warrant  that  it  was  all  right.  It  will  be  observed  that 
she  did  not  testify  to  the  further  representation  alleged  to 
the  eflfect  that,  if  the  engine  and  boiler  were  not  all  right  and 
as  good  as  new,  Douglas  would  make  them  all  right  and  as 
good  as  new.  The  evidence  of  George  Runnels  was  taken 
for  the  plaintiffs,  in  which  he  testified  to  a  conversation  had 
with  Douglas  as  to  the  condition  of  this  engine  and  boiler 
anterior  to  the  sale  to  Wallace,  which  conversation,  so  far  as 
we  can  see,  has  no  connection  with  the  sale  to  Wallace  and  is 
not  material  in  this  cause.  The  defendant,  Douglas,  in  his 
evidence  denied  substantially  that  he  ever  made  any  of  the  rep- 
resentations and  promises  or  the  warranty  alleged  by  plaintiffs, 
either  to  Charles  L.  Wallace  or  to  his  wife,  Frances  E.  Wal- 
lace. The  evidence  of  A.  P.  Click  was  taken  on  behalf  of 
the  defendants.  Click  was  called  to  repair  the  engine  after 
the  contract  of  sale  had  been  made  and  before  the  engine  was 
delivered.  Douglas  testified  that  Click  was  called  as  a  wit- 
ness to  the  contract.  Charles  L.  Wallace  testified  in  effect  that 
Click  was  called  as  a  witness  only  to  that  part  of  the  contract 
indicating  the  place  of  delivery.  We  quote  from  Click's 
evidence  as  follows:  "Ques.  You  may  state  what,  if  any- 
thing, you  may  know  regarding  a  contract  between  C.  L. 
Wallace  and  Oscar  Douglas,  in  respect  to  an  engine  and 
boiler,  made  in  June,  1899?  Ans.  Mr.  Wallace  came  to 
my  place,  wanted  me  to  come  to  Mr.  Douglas.  He  said  he 
had  partly  contracted  for  that  engine  of  Mr.  Douglas,  and 
he  wanted  me  to  come  in  and  fetch  my  tools  and  help  repair 
the  engine.  I  went  and  worked  a  day  or  so;  got  up  steam, 
and  this  bracket  and  bolts  they  talked  so  much  about  wouldn't 
work  satisfactorily  for  Mr.  Wallace,  so  he  said  he  wouldn't 
receive  the  engine  till  he  got  the  other  necessary  repairs. 
We  got  the  new  bracket  then,  put  it  on  with  new  bolts  in 
babbitted  up  boxes,  cleaned  it  up,  put  water  in  and  raised 
steam,  run  it  around  over  the  yard  there.  Everything 
seemed  to  be  all  right.  Mr.  Douglas  then  asked  Mr.  Wal- 
lace what  he  thought  about  it,  and  he  seemed  to  think  it  was 
all  right  except  one  casting  that  they  hadn't  got  yet.  Mr. 
Douglas  says  you  take  the  engine  and  go  to  work  with  it, 
and  I  will  get  the  other  casting  for  you,  and  he  agreed  to  do 
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that.  That  is  all  I  know  about  it.  Ques.  You  may  state 
whether  or  not  you  were  called  by  Mr.  Douglas  or  Mr.  Wal- 
lace in  the  presence  of  each  other  about  that  time  as  a  witness 
to  the  contract?  Ans.  Yes,  sir,  I  was.  Ques.  You  may 
state  which  of  them  called  you,  and  what  was  stated  as 
the  contract  and  by  whom?  Ans.  Mr.  Douglas,  I  believe, 
called  me.  The  contract  was,  Mr.  Wallace  was  to  receive 
the  engine  as  it  was;  Mr.  Douglass  to  get  the  missing  cast- 
ing, put  it  on  the  boat  for  him;  was  to  pay  in  four  notes,  six, 
twelve,  eighteen  and  twenty-four  months,  $280  secured  by  a 
deed  of  trust  on  real  estate."  The  evidence  of  James  R. 
Ewers  was  taken  on  behalf  of  the  defendants.  We  quote 
from  his  evidence  as  follows:  '*Ques.  Plaintiffs  in  their 
bill  state  that  at  the  time  of  the  signing  of  said  note  and 
trust  deed  Frances  E.  W^allace,  one  of  the  plaintiffs,  hesi- 
tated about  doing  the  same,  and  would  not  do  so  until  she 
asked  and  inquired  of  the  said  Oscar  Douglas  if  the  said 
engine  and  boiler  were  all  jight,  and  said  Douglas,  then  and 
there  and  before  she  executed  said  notes  and  deed  of  trust, 
answered  her  and  said  that  'they  were  all  right  and  that  he 
would  warrant  them  as  good  as  new,'  you  may  state  what 
you  know  about  this?  Ans.  Well,  there  was  no  hesitancy 
on  her  part  in  signing  said  deed  of  trust,  and  if  such  a  con- 
vei"sation  occurred  it  was  not  in  my  presence."  This  witness 
further  testified  that  he  did  the  writing  on  that  occasion,  and 
was  the  Notary  who  took  the  acknowledgment  of  Wallace 
and  wife  to  the  deed  of  trust.  From  the  whole  evidence  it 
appears  that  there  was  no  person  present  when  the  contract 
of  purchase  was  made,  except  Charles  L.  Wallace  and  Oscar 
Douglas.  Wallace  said  there  was,  and  Douglas  said  there 
was  not  a  warranty.  The  evidence  of  Click,  called  as  a  wit- 
ness to  the  contract,  sustained  Douglas.  After  the  engine 
and  boiler  had  been  brought  across  the  river,  at  the  time  the 
notes  and  trust  were  executed,  Mrs.  Wallace  said  that 
Douglas  represented  that  he  had  sold  Wallace  the  boiler  and 
engine,  and  that  it  was  just  as  good  as  new  and  that  he  would 
warrant  that  it  was  all  right.  Mr.  Douglas  denied  this  in 
toto.  Mr.  Wallace  did  not  sustain  his  wife  as  to  this  conver- 
sation. On  the  other  hand,  witness  Ewers,  who  did  the 
writing  and  took  the  acknowledgment,  sustained  Douglas  in 
his  contention  that  no  such  conversation  occurred.     If  the 
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direct  evidence  stood  alone,  we  must  conclude  that  the 
plaintiffs  have  failed  to  prove  a  warranty  by  a  preponderance 
of  the  evidence.  In  addition  to  the  direct  evidence,  there 
are  certain  facts  appearing,  potent  in  their  character,  which 
tend  strongly  to  corroborate  the  defendant's  contention  that 
there  was  no  warranty.  First,  the  price  at  which  the  engine 
and  boiler  were  purchased  was  not  the  value  of  those  articles, 
if  they  were  "all  right  and  as  good  as  new."  In  other' 
words,  the  price  was  not  a  * 'sound  price,"  as  shown  by  the 
evidence.  Second,  the  plaintiff,  Charles  L.  Wallace  had  an 
opportunity  of  examining  the  engine  and  boiler  before  de- 
livery and  before  the  execution  of  the  notes  and  deed  of 
trust,  and,  according  to  the  weight  of  the  evidence,  did 
examine  them  and  saw  them  operated.  If  his  evidence  be 
true,  he  not  only  saw  them  operated  before  they  were  de- 
livered to  him,  but  he  knew  when  the  trust  and  notes  were 
executed  and  delivered  that  the  engine  and  boiler  were  not 
all  right  and  not  as  good  as  new.  We  quote  from  his  evidence 
given  on  cross  examination  as  follows:  "I  saw  that  it  had 
been  used.  I  saw  that  it  wasn't  as  good  as  new.  It  was  not 
all  right  prior  to  the  purchase.  The  bolts  was  rusted.  I 
wanted  to  look  at  the  flue-head  and  crown  sheet,  and  he  said 
it  wasn't  no  use  to  do  that  and  he  objected."  Also,  "I  saw 
the  boiler  when  fire  was  put  in  it,  but  they  had  me  go  down 
into  the  field  until  after  the  boat  whistled  for  the  landing. 
I  came  up  out  of  the  field.  They  just  let  it  down  to  the 
landing  and  put  it  on,  is  all  the  running  that  I  ever  saw  it  do. 
No,  sir,  it  did  not  appear  to  work  all  right;"  and  when  asked: 
'  'What  appeared  to  be  wrong  about  i t  ? "  He  answered :  '  'It 
didn't  work  right  it  didn't  seem  to  me."  And,  also,  when 
asked:  "What  seemed  to  you  not  to  work  right,"  he  an- 
swered: "The  whole  thing."  These  facts  seem  to  us  to  be 
conclusive  against  the  claim  of  a  warranty.  There  are  other 
facts  appearing  in  the  record,  tending  to  corroborate  de- 
fendant's contention,  to  which  we  deem  it  unnecessary  to 
advert.  The  decree  of  the  circuit  court  is  clearly  against  the 
weight  and  preponderance  of  the  evidence.  While  conflicting, 
it  is  not  doubtful.  Different  minds  equally  fair  could  not 
reasonably  reach  different  conclusions,  and  while  the  rule  is 
that  we  will  not  reverse  a  decree  determining  a  question  of 
fact,  where  the  evidence  is  of  such  conflicting  and  doubtful 
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character  that  different  minds  and  different  judges  equally 
fair  might  reasonably  arrive  at  different  conclusions  from  it, 
yet  a  decree,  determining  a  question  of  fact,  will  be  reversed 
where  it  clearly  appears  to  be  against  the  weight  and  pre- 
I)onderance  of  the  evidence. 

For  the  reasons  stated,  the  decree  of  the  circuit  court  of 
Putnam  county,  entered  in  this  cause  on  the  2nd  day  of 
October,  1903,  is  reversed,  and  the  plaintiffs' bill  is  dismissed 
without  prejudice  to  defendants  to  enforce  the  deed  of  trust 
and  the  collection  of  the  notes  mentioned  and  referred  to  in 
the  plaintiffs'  bill. 

Reversed. 


WHEELING 

State  v.  Petroleum  Co. 

Submitted  June  27,  1905.     Decided  June  27,  1905. 

1.    Statutory  Attorney  to    accept   Service   op  Process — Corpo- 
ratiana. 

That  provision  of  chapter  39,  acts  1905,  requiring  the  corporations 
specified  to  appoint  the  auditor  as  attorney  to  accept  service  of 
process  and  notice,  is  not  unconstitutional,     (p.  109.) 

Original  Jurisdiction. 

Petition  by  State  of  West  Virginia  against  St.  Mary's 
Franco- American  Petroleum  Company. 

Writ  of  Mandamvs  Aioarded. 

Clarke  W.  Mat,  Attorney  General,  Frank  Lively,  Frank 
W.  Nesbitt  and  Brown,  Jackson  &  Knight,  for  petitioner. 

L.  E.  McWhorter,  Chilton,  MacCorkle  &  Chilton,  for 
respondents. 

Brannon,  President: 

By  chapter  39,  Acts  1905,  the  state  auditor  was  constituted 
the  attorney  in  fact  for  every  foreign  corporation  doing  busi- 
ness in  this  State,  and  for  every  non-resident  domestic  cor- 
poration, and  every  such  corporation  is  required,  by  power 
of  attorney  duly  executed  by  it,    to  appoint  the  auditor  its 
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attorney  in  fact  to  accept  service  of  process  and  notice  in  this 
State  for  it,  and  by  the  same  instrument  to  declare  its  con- 
sent that  service  of  any  process  or  notice  in  this  State  on 
said  attorney,  or  his  accepting  shall  be  equivalent  to  and 
shall  be,  due  and  legal  service  ui)on  the  corporation.  The 
act  requires  the  corporation  to  pay  yearly  ten  dollars  to  the 
auditor  for  acting,  to  be  turned  into  the  treasury  by  him^ 
The  defendant  refusing  to  execute  such  power  of  attorney, 
the  State  asks  a  mandarmts  to  compel  it  to  do  so.  The  cor- 
poration asserts  that  no  duty  rests  upon  it  by  reason  of  said 
act,  because  it  is  unconstitutional.  The  corporation  says  that 
the  act  denies  it  freedom  of  contract,  freedom  of  choice 
of  its  agent,  compels  it  to  pay  money,  deprives  it  of 
property  without  due  process  of  law,  contrary  to  both  the 
the  State  and  Federal  Constitutions.  We  cannot  concede 
this.  We  shall  not  discuss  the  general  power  of  a 
state  over  corporations  taking  charters  under  it,  or  for- 
eign corporations  coming  to  the  state  by  its  grace 
to  do  business  in  it.  It  might  be  plausibly  said  that 
a  foreign  corporation,  or  a  non-resident  domestic  corporation, 
having  no  office  or  officers  in  the  state,  the  state,  under  power 
to  regulate  corporations,  and  particularly  to  see  to  it  that 
judicial  process  to  answer  suits  by  proper  means  be  made 
available,  has  the  power  assumed  in  the  statute.  It  is  a  duty, 
and  must  be  a  legitimate  power,  that  the  state  render  effec- 
tive the  jurisdiction  of  its  courts  against  corporations  accept- 
ing its  charter  and  doing  business  in  the  State,  or  chartered  by 
another  state  and  doing  business  in  the  state,  but  having,  per- 
haps, no  officer  to  be  readily  found  in  the  State.  We  can  see 
how  often  the  service  of  process,  without  which  court  pro- 
cedure would  be  ineffectual  and  not  due  process,  may  be  de- 
layed, or  be  inconvenient,  or  be  frustrated;  and  we  can  see 
how  the  State  must  have  wide  power  in  such  case  to  secure 
service  of  the  process  of  its  courts,  so  its  legislation  do  not 
deprive  the  just  right  of  the  corporation.  It  ought  to  answer 
suitors  in  the  courts.  If  the  State  deprives  the  corporation 
of  an  essential  right,  its  action  would  not  be  held  good;  but 
what  right  does  this  act  take  away  ?  If  the  auditor  were 
clothed  with  discretion  to  do  an  act  harmful  to  the  corpora- 
tion, complaint  might  be  justly  made;  but  the  auditor  does 
notiiing  but  accept  service,  a  mere  ministerial  act.     He  does 
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not  confess  judgment,  nor  does  he  do  any  discretionary  act. 
Doubtless,  if  he  fail  to  warn  his  corporation  of  the  suit,  he 
would  be  liable  on  his  bond,  just  as  to  any  person  for  failure 
to  perform  a  legal  duty.  Before  the  act  of  1905,  the  Code 
required  a  corporation  to  appoint  such  attorne3^  This  act 
changes  this  so  far  as  to  make  the  auditor  such  attorney,  thus 
taking  from  it  the  choice  of  person,  sometimes  a  valuable 
right,  but  in  this  instance  not  so.  But  whether  but  for  sec- 
tion 8,  chapter  53,  Code,  this  act  would  be  valid,  we  need  not, 
do  not  say.  That  section  reads  thus:  "Where  the  legisla- 
ture has  the  right  to  alter  or  repeal  the  charter  or  certificate 
of  inrorporation  heretofore  granted  to  any  joint  stock  com- 
pany, or  to  alter  or  repeal  any  law  relating  to  such  company- 
nothing  contained  in  this  chapter  shall  be  construed  to  surren- 
der or  impair  such  right.  And  the  right  is  hereby  reserved 
to  the  legislature  to  alter  any  charter  or  certificate  of  incor- 
poration hereafter  granted  to  a  joint  stock  company,  and  to 
alter  or  repeal  any  law  applicable  to  such  company."  When 
the  defendant  obtained  its  charter  that  section  was  in  force, 
and  this  charter  is  subject  to  it.  Under  such  a  reservation  of 
right,  either  to  amend  a  charter,  or  to  change  the  law  regu- 
lating it,  there  is  no  limit  to  legislative  power.  It  even  in- 
cludes right  of  repeal.  In  this  instance  the  State  has  simply 
amended  the  law  as  to  the  appointment  of  an  agent;  has  only 
made  a  public  officer,  attorney,  so  that  there  be  one  particular 
person,  at  a  fixed  place,  always  to  be  found,  and  known  to  all 
to  be  the  attorney,  dispensing  with  the  inconvenience  and 
uncertainty  of  ascertaining  persons  for  service.  7  Am.  & 
Eng.  Ecy,  L.  (2d  ed),  671;  Citizens  Jianky.  Owenshoro,  173 
U.  S.  636,  and  other  cases  cited  in  Brannon's  14th  Amendment, 
365.  When  a  charter  issues  under  such  law,  the  State  has 
this  right  of  amendment  of  the  law  in  force  before  the  char- 
ter; it  is  a  condition  of  the  charter  as  fully  as  if  that  right 
were  in  words  in  the  charter.  The  law  inserts  or  reads  it 
into  the  charter.  10  Cyc.  1087;  Cross  v.  Railroad,  35  W. 
Va.  p.  177.  If  the  corporation  do  not  see  proper  to  conform 
to  it,  it  must  discontinue  business,  as  the  legislature  can  not 
force  it  to  do  business  under  the  change.  Yeaton  v.  Bank^ 
21  Grat.  593.  It  cannot  be  said  that  the  lith  amendment  is 
violated  because  the  act  discriminates,  requiring  certain  cor- 
porations, and  not  others,  to  appoint  the  auditor.     As  to  do- 
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mestic  corporations  having  oflSices  and  officers  in  the  State,  on 
whom  service  of  process  can  be  had  there  is  not  need  of  such 
a  statute;  but  as  to  those  not  so  situated,  there  is  need.     The 
classification   is  based   on   the    reason  of  their  being  differ- 
ently circumstanced,  and  this   justifies  such   discriminating 
classification.     Copper  Co.  v.  Schen\    50   W.  Va.    533;  Mc- 
Goun  V.  Illinois,  170  U.  S.  283.     As  to  the  exaction  of  ten 
dollars  for  the  service  of  the  auditor.      If   his   appointment 
is  valid,   this  feature  cannot   render   the   statute  invalid  as 
taking  property  without  due  process.     The  auditor  is  paid  by 
the  State,  and  the  State  by  its  officer,  renders  valuable  service 
to  the  corporation.      South  Carolina  instituted  a  commission 
for  regulation  of  railroads,  and  required  the  company  to  pay 
salaries  of  its  members,    on    the   theory  that   the   State  had 
power  of  regulation  and  the  service  redounded   to  the  benefit 
of  the  railroad   company.      The  act  was  held  not   to  violate 
the  Uth  amendment  either  as  taking  property  without  3ue 
process  of  law,  or   as  denying  the   company   the  equal  pro- 
tection of  the  law.      Charlotte  Co,  v.  CMts,  142   U.  S.  386. 
To  the  same  effect  I\^ople  v.  Bf/dd,    145   U.    S.  175.      That 
feature  of  the  act  providing  that  the  corporation  shall  not  be 
required  to  pay  any  fee  to  any  one  who   may  have  been    be- 
fore appointed  such  attorney,  was   mentioned  in   oral   argu- 
ment as  violating  the  Constitution  in  impairing  the  obligation 
of  a  contract.     That  does  not  arise  in  this  case.  It  is  a  matter 
between  different  persons.     Further,  that  is  a  provision  sep- 
arable from  the  clause  requiring  the   corporation  to  appoint 
the  auditor,  and  if  unconstitutional,  would  not  touch  or  infect 
that  provision.     26  Am.  &  Eng.  Enc.  L.,  2d  ed.,  570. 

Writ  Awarded, 

Sanders,  Judge,  {dissenting): 

I  cannot  concur  in  holding  that  chapter  39,  Acts  1905, 
wherein  it  requires  non-resident  domestic  corporations  to  ap- 
point the  auditor  attorney  in  fact  to  accept  service 
of  process  and  notice,  is  constitutional.  The  defend- 
ant here  was  organized  and  now  exists  by  virtue  of  a 
charter  issued  to  it  by  the  Secretary  of  State  on  the  18th  day 
of  January,  1902,  and,  on  the  17th  day  of  February,  1902,  by 
power  of  attorney,  duly  executed,  filed  and  recorded,  as  pro- 
vided by  section  24,  chapter  54  of  the  Code,  it  appointed  Wm. 
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M.  O.  Dawson,  a  resident  of  the  county  of  Kanawha,  in  this 
State,  its  attorney  in  fact  to  accept  service  of  process  and 
notice  in  its  behalf,  and  as  a  person  upon  whom  service  might 
be  had.  There  is  no  complaint  that  the  defendant  did  not 
fully  comply  with  the  statute  as  it  existed  prior  to  the  passa^^e 
of  chapter  39,  Acts  1905,  but  it  is  the  provisions  of  this  act  it  is 
alleged  to  have  violated,  and  application  is  made  to  this  Court 
for  a  writ  of  majidamus  to  enforce  compliance  therewith. 
The  defendant  contests  the  right  of  the  State  to  compel  it  to 
comply  with  the  provisions  of  chapter  39,  and  urges  as  the 
reason  why  it  should  not  be  compelled  to  do  so,  that  it  is  in 
violation  of  both  the  Federal  and  State  Constitutions,  in  this, 
that  it  deprives  it  of  the  liberty  to  contract  and  select  its  own 
attorneys  and  agents,  and  that  it  is  calculated  to  deprive  and 
may  deprive  corporations  of  their  property  without  due  pro- 
cess of  law. 

The  law,  prior  to  the  passage  of  this  act,  was  entirely  ade- 
quate to  make  process  available  against  foreign  and  non- 
resident domestic  corporations,  and  completely  protected 
suitors  against  such  corporations,  by  providing  for  the  ap- 
pointment of  an  attorney  in  fact  to  accept  service  of  process, 
etc.,  and  by  requiring  the  power  of  attorney  by  which  the 
appointment  was  made  to  be  recorded;  and  just  what  called 
for  the  passage  of  chapter  39  is  difficult  to  determine,  unless 
it  was  for  the  purpose»of  increasing  the  State's  revenues.  It 
does  not  afford  any  additional  or  more  efficacious  means  of 
serving  process,  than  existed  prior  to  its  enactment. 
Therefore,  the  act  under  consideration  could  be  declared  un- 
constitutional without,  in  the  least,  impairing  the  rights  of 
any  person  who  may  desire  to  resort  to  the  courts  of  this 
State  for  the  enforcement  of  his  rights  against  such  cor- 
poration. 

The  selection,  by  a  corporation,  of  its  officers  und  agents, 
for  the  purpose  of  managing  and  conducting  its  business,  of 
all  kinds  whatsoever,  is  the  highest  and  most  important  right 
which  can  be  exercised  by  it,  because  its  business  is  conducted 
solely  by  its  officers  and  agents,  and  under  the  provisions  of 
the  act  in  question  the  defendant  is  deprived  of  this  para- 
mount right,  and  instead  thereof,  the  State  has  imposed  upon 
it  the  duty  of  selecting  the  State  auditor  as  such  agent.  The 
right  to  have  notice  of  suit  brought  against  it  is  an  exceed- 
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ingly  important  right — so  important  that  it  should  have  the 
ri^ht  of  selecting  its  own  agents  for  this  purpose.  It  should 
be  left  to  the  corporation  to  determine  whether  or  not  the 
agent  is  competent  to  transact  the  business,  and  one  in  whom 
it  would  repose  so  important  a  trust,  and  to  deny  it  this 
right  is  to  clearly  invade  that  constitutional  provision  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.  When  the  State  selects  one  of  its  officers 
and  compels  his  appointment  as  attorney  in  fact  for  the  cor- 
poration, any  judgment  obtained  against  such  corporation 
under  a  service  upon  such  agent,  is  not  a  judgment  obtained 
by  due  process  of  law. 

Judge  Brannon,  in  delivering  the  opinion  of  the  Court,. 
says:  *'If  the  State  deprive  the  corporation  of  an  essential 
right,  its  action  would  not  be  held  good."  In  determining  the 
rights  of  a  corporation,  I  fail  to  see  what  right  or  power  is 
more  essential  to  the  successful  management  and  safety 
of  its  business  than  the  selection  of  its  agents  and  servants, 
and  especially  in  the  selection  of  an  agent  to  accept  service 
of  process  for  it,  or  upon  whom  service  of  process  may  be 
had  in  any  suit  which  may  be  filed  against  it.  A  failure  to 
notify  a  corporation  of  a  suit  pending  against  it,  may  mean 
absolute  destruction  to  the  corporation,  without  remedy.  If 
the  act  in  question  is  constitutional,  and  the  State  has  the 
power  to  select  an  agent  to  accept  service  of  process,  then 
where  does  such  power  end?  Would  it  not  have  the  power  to 
select  any  other  officer  or  agent  of  the  company?  If  the 
corporation  can  be  deprived  of  the  agent  of  its  own  choosing^ 
in  one  instance,  why  cannot  the  State  deprive  it  of  the  selec- 
tion of  all  its  agents?  There  is  as  much  reason  to  say  that 
the  State  can  appoint  all  as  to  say  it  can  appoint  one.  There 
is  no  public  necessity  for  the  appointment  of  an  agent  to  re- 
ceive service  of  process,  until  after  the  right  of  selection  has 
first  been  given  to  the  corporation,  and  it  fails  or  refuses  to 
exercise  it. 

What  remedy  is  given  the  corporation  where  the  auditor 
fails  to  notify  it  of  any  suit  brought  against  it?  Judge 
Brannon  says:  "Doubtless  if  the  auditor  fails  to  warn  the 
corporation  of  the  suit,  he  would  be  liable  on  his  official 
bond."  I  know  of  no  law  that  fixes  any  such  liability  on  the 
auditor.    The  act  in  question  does  not  do   so.      While  it  is 
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true  he  is  a  State  official,  yet  he  is  not  a  State  official  when 
acting  as  attorney  in  fact  for  the  corporation.  The  cor- 
poration is  required  to  appoint  him  as  its  agent,  and  in  this 
respect  he  is  not  the  agent  of  the  State  nor  acting  for  the 
State.  But  suppose  he  could  be  held  liable  on  his  bond;  the 
penalty  of  it  as  fixed  by  statute  is  twenty  thousand  dollars. 
Is  this  adequate  to  meet  any  such  liabilities  as  may  arise  by 
reason  of  his  failure  to  perform  his  duties  in  this  respect?  In 
what  way  can  it  be  determined  ?  The  statute  does  not  con- 
template that  the  auditor's  bond  is  taken  to  cover  any  such 
liability. 

None  of  the  authorities  cited  by  the  attorney  for  the  State 
apply  to  this  case.  They  refer  to  foreign  corporations  en- 
tirely, and  in  some  of  the  cases  the  power  of  selection  is  first 
given  to  the  cori)oration,  with  the  provision  that  if  it  fail  to 
make  the  appointment,  service  may  be  had  upon  some  State 
official,  while  in  the  other  cases  it  is  held  that  a  foreign  cor- 
poration can  exercise  the  right  to  do  business  in  a  State  only 
by  comity,  or  as  an  act  of  grace  on  the  part  of  the  State,  and 
the  condition  upon  which  the  power  is  extended  goes  with  it, 
and  cannot  be  separated  from  it;  so  that  if  the  privilege  is 
enjoyed,  the  condition  must  be  performed,  and  all  corpora- 
tions referred  to  in  these  cases  were  permitted  to  do  business 
in  the  State  ui)on  the  express  condition  that  they  appoint  a 
certain  person  to  accept  service  of  process,  etc.  The  case  of 
Fisher  V.  Traders'  Mutual  Life  Ins.  Co.,  48  S.  E.  K.,  is 
attempted  to  be  applied  here.  It  has  no  application,  because 
it  gives  the  corporation  first  the  power  to  select  its  own 
agent,  and  provides  that  if  it  fails  to  make  the  selection,  pro- 
cess may  be  served  on  the  secretary  of  the  corporation  com- 
mission. No  such  right  was  extended  to  this  defendant.  If 
so,  it  would  have  no  just  ground  of  complaint,  and  doubtless 
would  not  be  complaining.  And  upon  an  examination  of  all 
the  authorities  cited  by  counsel  for  the  State,  it  will  be  found 
that  they  do  not  support  the  State's  contention.  The  State 
should  have  the  right  to  require  non-resident  domestic  cor- 
I>orations  to  appoint  an  agent  or  representative  in  the  State 
to  receive  service  of  process  and  notices  in  legal  proceedings 
instituted  against  them,  and  to  provide,  upon  their  failure 
to  make  such  appointment,  that  service  may  be  had  upon  a 
public  official,  designated  for  that  purpose,  or  in  some  other 
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prescribed  way.  But  the  State  has  no  power  to  compel  a 
non-resident  domestic  corporation  to  appoint  any  particular 
officer  or  i)erson  as  its  agent  to  accept  service  of  process, 
etc.,  until  it  has  been  given  the  right  to  select  some 
one  of  its  own  choosing,  and  a  failure  upon  its  part  to 
do  so. 

''Judgment  against  corporation  on  leaving  summons  with 
recorder  of  deeds,  though  authorized  by  statute,  is  not  by 
due  process  under  the  Fourteenth  Amendment.'.' — Brannon's 
Fourteenth  Amendment,  263.  And  the  author  cites  Pi/niey 
V.  Providence  Co,,  82  N.  W.  308,  which  decides  that  a 
statute  authorizing  service  of  process  on  a  corporation  by 
leaving  a  copy  of  such  process  with  the  register  of  deeds,  is 
unconstitutional,  as  in  violation  of  the  Constitution  of  the 
United  States  declaring  that  no  State  shall  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law. 
There  are  much  stronger  reasons  for  holding  in  this  case  that 
chapter  39  is  unconstitutional,  than  there  were  for  holding 
unconstitutional  the  act  in  the  case  just  cited,  for,  by  the 
Wisconsin  statute,  it  was  required  that  on  or  before  October 
1,  1898,  the  corporation  file  in  the  office  of  the  register  of 
deeds  a  list  of  the  names  of  its  officers,  therein  mentioned, 
on  whom  service  of  process,  notices  or  orders,  might  be 
made  as  provided  by  another  section  of  the  statute,  and  pro- 
vided further  that  in  all  cases  where  such  list  of  officers  was 
not  filed  as  aforesaid,  service  of  all  legal  process,  notices 
or  other  legal  proceedings,  might  be  lawfully  and  eflfectually 
made  upon  any  such  corporation  by  giving  to  and  leaving 
with  said  register  of  deeds  true  copies  of  such  legal  process, 
orders,  notices  or  proceedings,  in  which  case  service  so  made 
should  be  valid. 

Then  again,  the  defendant  is  required  by  this  act  to  pay 
to  the  auditor,  as  its  attorney,  the  stipulated  sum  of  ten 
dollars  for  his  services.  Not  only  is  the  right  to  select  its 
own  agent  taken  away  from  the  corporation,  but  it  is  de- 
prived of  the  liberty  to  contract  with  its  agent  as  to  the  com- 
pensation which  such  agent  is  to  receive  for  his  services. 
Judge  Brannon  says:  "The  auditor  is  paid  by  the  State,  and 
the  State,  by  its  officer,  renders  valuable  service  to  the  cor- 
poration." This  may  be  true,  but  still  it  is  no  reason  why 
the  defendant  can  be  deprived  of  the  liberty  to  contract,    as 
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guaranteed  to  it  by  the  Constitution.  In  Brannon's  Four- 
teenth Amendment,  page  110,  the  author  says:  *'But  what 
does  the  word  'liberty'  mean  in  American  constitutions? 
This  is  the  test  question  here,  for  it  means  in  the  Fourteenth 
Amendment  just  what  it  means  in  the  State  constitutions.  It 
means  personal  liberty.  This  includes  more  than  mere  ex- 
emption from  imprisonment.  I  should  say  that  it  means 
exemption  or  immfunity  rom  unlawful  imprisonment  or  de- 
tention of  the  body,  freedom  to  go  or  come  on  lawful  business 
or  pleaiSure,' commonly  called  the  right  of  locomotion;  the 
right  to  acquire,  hold  and  convey  property;  the  right  to  make 
contracts  and  to  labor  in  any  lawful  calling  to  earn  a  living;" 
etc. 

In  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  856,  Judge 
Brannon,  in  delivering  the  opinion  of  theCourt,  says:  ''The 
word  'liberty,'  as  here  used,  does  not  mean  simply  exemption 
from  bodily  imprisonment,  but  liberty  and  freedom  to  engage 
in  lawful  business,  to  make  lawful  contracts  therein,  to  the 
end  of  earning  a  livelihood  for  self  and  family,  and  of  acquir- 
ing and  enjoying  property,  and  of  obtaining  happiness.  The 
right  to  contract  and  be  contracted  with  is  indispensable  to 
these  indispensable  objects.  *  *  *  Vain  would  be  the 
the  pursuit  of  happiness  if  the  right  of  contract  necessary  to 
secure  the  bread  of  life  and  raiment  and  home  be  taken  away. 
Scarcely  any  of  the  great  cardinal  rights  are  more  universally 
recognized  and  vindicated  under  our  system,  indeed  under  all 
civilized  governments,  than  this  right"of  contract."  I  fully 
concur  with  the  Court  in  construing  this  constitutional  pro- 
vision and  defining  the  word 'liberty"  as  embracing  the  right 
to  contract  and  be  contracted  with,  and  if  this  is  the  proper  con- 
struction, then  it  seems  to  me  that  no  argument  is  necessary- 
to  show  that  the  act  in  question  is  unconstitutional,  because  it 
deprives  the  defendant  of  its  right  to  contract  with  its 
agent.  » 

The  validity  of  the  act  in  question  is  upheld  by  the  Court 
by  virtue  of  section  8,  chapter  53,  Code,  for  Judge  Brannon, 
speaking"  for  the  Court,  says:  "But  for  said  section  8,  we  need 
not,  do  not  say  whether  or  not  the  act  would  be  valid."  If 
chapter  39,  Acts,  1905,  is  unconstitutional  but  for  said 
section  8, 1  fail  to  see  how  this  section  can  rob  it  of  its  un- 
constitutional features,  and  render  constitutional  an  unconsti- 
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tutional  act.  It  is  true  the  State  in  said  section  8  reserved 
the  i>ower  to  alter  any  charter  or  certificate  of  incorporation, 
and  to  alter  or  repeal  any  law  applicable  to  a  joint  stock 
company.  This  is  a  legislative  and  not  a  constitutional  reser- 
vation, and  while  the  State  has  reserved  such  powers,  yet  it 
cannot  reserve  to  itself  the  right' to  pass  an  act  in  deroga- 
tion of  the  Constititution.  Therefore,  section  8,  chapter  53, 
cannot  relieve  the  act  in  question  of  its  unconstitutional 
features.  Mr.  Justice  Cooley,  in  Detroit  v.  Howell  Pla?ik 
Road  Oo.^  43  Mich.  140,  speaking  of  the  provision  of  the 
Constitution  of  the  United  States,  which  forbids  the  impair- 
ment of  obligation  of  contracts,  says  that,  but  for  this  pro- 
vision, "the  power  to  amend  and  repeal  corporate  char- 
ters would  be  ample  without  being  expressly  reserved.  The 
reservation  of  the  right  leaves  the  State  where  any  sover- 
eignty would  be,  if  unrestrained  by  express  constitutional 
limitations  and  with  the  powers  it  would  then  possess.  It 
might,  therefore,  do  what  it  would  be  admissible  for  any 
constitutional  government  to  do  when  not  thus  restrained, 
but  it  could  not  do  what  would  be  inconsistent  with  consti- 
tutional principles." 

In  Citizens  BanTc  v.  Oioensboro^^  173  U.  S.  636,  and  many 
other  cases,  it  is  said,  in  upholding  the  reserved  powers  to 
alter  or  repeal  the  charter  of  a  corporation,  that  under 
such  reservation  the  legislature  may  exercise  the  right 
without  impairing  the  obligation  of  the  contract.  This  is 
because  the  reservation  qualifies  the  grant,  and  whenever 
the  legislature  exercises  the  power  which  it  has  expressly 
reserved,  it  does  not  impair  the  obligation  of  its  contract, 
because  it  is  a  part  of  the  contract  that  it  shall  be  at  liberty 
to  exercise  that  power.  It  is  not  claimed  that  chapter  39  is 
invalid  because  it  impairs  the  obligation  of  a  contract,  but 
because  it  is  in  conflict  with  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States.  The  State  cannot 
reserve  unto  itself  the  power  to  pass  an  unconstitutional  act. 
Whatever  power  the  State  may  possess  over  corporations 
in  their  creation,  or  in  passing  or  amending  the  laws  under 
which  they  are  formed,  it  cannot  withdraw  from  them  the 
guarantees  of  the  Federal  Constitution. 

The  object  of  the  reservation,  in  whatever  form  expressed, 
was  to  preserve  to  the  State  control  over  the  corporate  f  ran- 
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chise,  rights  and  privileges,  which  in  her  sovereign  or  legis- 
lative capacity  she  had  called  into  existence;  in  other  words, 
to  enable  her  to  annul  or  modify  that  which  she  had  created. 
It  was  not  its  object  to  interfere  with  contracts  which  the 
corporation,  when  once  created,  might  make,  nor  with  the 
property  which  it  might  acquire.  With  respect  to  everything 
else,  it  gives  no  power  that  the  State  would  not  have  had 
without  it.  The  artificial  body  created  by  the  legislature  is 
composed  of  natural  persons  who  have  combined  their 
property  to  obtain  an  object  beyond  their  individual  re- 
sources, and  who  are  clearly  entitled,  under  the  guaranties 
of  the  Constitution,  to  be  secured  in  the  possession  and 
use  of  their  property  thus  held,  with  the  liberty  to  contract 
in  regard  thereto,  as  before  they  had  associated  themselves 
together.  Mr.  Justice  Field  says:  "Whatever  the  State 
may  do  with  the  creations  of  its  own  will,  it  must  do  in 
subordination  to  the  inhibitions  of  the  Federal  Constitution. 
It  may  confer  by  its  general  laws  upon  corporations  cer- 
tain capacities  of  doing  business  and  having  perpetual  suc- 
cession in  its  members.  It  may  make  its  grant  in  these 
respects  revocable  at  pleasure;  it  may  make  it  subject  to 
modifications;  it  may  impose  conditions  upon  its  use  and 
reserve  the  power  to  change  these  at  will.  But  what- 
ever property  the  corporation  acquires  in .  the  exercise 
of  these  capacities  conferred,  it  holds  under  the  same 
guarantees  which  protect  the  property  of  individuals  from 
spoilation;  it  cannot  be  taken  for  public  use  without  com- 
pensation; it  cannot  be  taken  without  due  process  of  law: 
nor  can  it  be  subjected  to  burdens  different  from  those 
laid  upon  the  property  of  individuals  under  like  circum- 
stances.'' 
For  the  foregoing   reasons,  I  would  refuse  the  writ. 
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CHARLESTON 
Swiger  v.  Swiger. 

Submitted  March  8,  1905.     Decided  October  22,  1905. 

1 .  Appeal.  — Dismissal — Reneical. 

When  an  appeal  and  supersedeas  have  been  dismissed  under  rule 
III,  of  the  Supreme  Court,  a  new  petition  reciting  the  fact  of  the 
former  petition  and  allowance  and  dismissal  and  referring  to  the 
assignments  of  error  contained  in  the  former  petition  and  making 
them  a  part  of  the  new  petition  is  sufficient  upon  which  to  allow 
an  appeal,  although  such  new  petition  prays  "That  said  order  of 
dismissal  may  be  set  aside,  that  said  appeal  and  supersedeas  hereto- 
fore allowed  may  be  renewed."     (p.  127). 

2.  Deed — Husband  and  Wife. 

Where  a  husband  conveys  land  directly  to  his  wife,  not  in  fraud 
of  his  creditors,  she  takes  only  the  equitable  title,  while  the  legal 
title  remains  vested  in  the  grantor  in  trust  for  his  wife,  the  grantee, 
(p.  128). 

3.  Deed — Husband  and  Wife. 

In  such  case  the  husband  cannot  convey  the  legal  title  to  another 
or  encumber  the  same  by  deed  of  trust,  or  otherwise,     (p.  130). 

4.  Deed — Certificate  of  AcknoxtUdgincnt — Proof. 

The  certificate  of  the  acknowledgment  of  a  deed  imports  verity, 
and  cannot  be  overcome,  except  by  clear  and  satisfactory  proof. 
The  evidence  of  the  grantor  denying  the  execution  of  the  deed  and 
the  opinion  of  experts  that  the  signature  thereto  is  not  that  of  the 
grantor,  are  not  sufficient,    (p.  134). 

Appeal  from  Circuit  Court,  Harrison  County. 

Bill  by  Nancy  Swiger  against  Benoni  A.  Swiger  and 
others.  Decree  for  plaintiff  and  defendant  Benoni  A.  Swiger 
appeals. 

Affirmed, 

J.  V.  Blair  and  Davis  &  Davis,  for  appellant. 
M.  R.  Crouse  and  G.  W.  Fark,  for  appellee. 

McWhorter,  Judge  : 

Daniel  Wright  died  siezed  of  eighty-nine  and  one-half 
acres  of  land  on  Crane's  Nest  Run  in  Tyler  county,  which 
descended  to  his  eight  children  subject  to  the  dower  of  his 
widow,  Prudence  Wright.  Nancy  Wright  married  Benoni 
A,  Swiger  in  1857;  after  the  death  of  Daniel,  Nancy  and  her 
husband  instituted  a  suit  in  the  circuit  court  of  Tyler  county 
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for  partition  of  the  land  among  the  heirs  and  to  assign  the 
dower  of  Prudence  Wright  therein.  In  the  partition  there 
was  assigned  to  Nancy,  lot  No.  8,  containing  nine  and  one- 
half  acres,  of  which  two  acres  and  a  fraction  were  subject  to 
the  dower  set  apart  to  her  mother  Prudence  Wright.  Benoni 
purchased  the  interests  of  all  the  heirs  except  that  of  Nancy, 
his  wife.  On  the  24th  of  September,  1888,  B.  A.  Swiger 
conveyed  to  his  wife,  Nancy  Swiger,  in  consideration  of 
$1,000,  the  said  tract  of  eighty-nine  and  one-half  acres  sub- 
ject to  the  dower  of  Mrs.  Wright  in  six  acres  of  said  tract. 
On  the  first  day  of  December,  1890,  said  Nancy  Swiger  by 
deed  of  that  date  in  consideration  of  $1,  granted,  bargained, 
sold  and  released  to  the  said  B.  A.  Swiger  all  her  right,  title 
and  interest  in  said  eighty-nine  and  one-half  acres  of  land, 
except  the  nine  and  one-half  acres  set  apart  to  her  by  the 
commissioners  of  partition  and  decreed  thereon;  and  also  on 
the  same  day  the  said  parties  executed  the  following  writing: 

"This  indenture  made  this  the  first  day  of  December,  one 
thousand  eight  hundred  and  ninety  l>etween  B.  A.  Swiger  of 
the  first  part  and  Nancy  Swiger  his  wife  of  the  second  part. 

"Whereas,  divers  disputes  and  unhappy  differences  have 
arisen  between  the  party  of  the  first  part  and  his  wife,  for 
which  reason  they  have  consented  and  agreed  to  live  separate 
and  apart  from  each  other  during  their  natural  life. 

"Now,  therefore,  this  indenture,  witnesseth,  that  the  said 
party  of  the  first  part  in  consideration  of  the  premises  does 
hereby  covenant  promise  and  agree  to  and  with  his  said  wife, 
at  all  times  hereafter  to  live  separate  and  apart  from  him  and 
that  she  shall  and  will  allow  and  permit  her  to  reside  and  be 
in  such  and  such  place  or  places  and  in  such  family  or 
families  and  with  such  relations,  friends  and  other  persons 
and  to  follow  and  carry  on  such  trade  or  business  as  she  may 
from  time  to  time  choose  or  think  fit  for  living  separate  and 
apart  from  him  or  compel  her  to  live  with  him  nor  sue,  molest 
disturb,  or  trouble  any  other  person  whomsoever  for  receiv- 
ing entertaining,  or  harboring  her,  and  that  he  will  not  with- 
out her  consent  visit  her  or  knowingly  enter  any  house  or 
places  where  she  shall  dwell,  reside  or  be  or  send  or  cause  to 
be  sent  any  letter  or  message  to  her  nor  shall  or  will  at  any 
time  hereafter  claim  or  demand  any  of  her  money,  jewels, 
plate,  clothing,  household  goods,  furniture  or  stock  in  trade 
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which  she  now  has  in  her  power,  custody  or  possession 
or  which  she  shall  or  may  at  any  time  hereafter  have, 
buy  or  procure  or  which  shall  be  devised  or  given  to 
her  or  that  she  may  otherwise  acquire  and  that  she  shall  and 
may  enjoy  and  absolutely  dispose  of  the  same  as  if 
she  was  a  feinme  sole^  and  unmarried,  and  further  the  said 
party  of  the  first  part  further  agrees  to  deliver  his  wife  one 
spotted  cow  and  five  pictures  small  and  enlarged  pictures  in 
frame  and  bupboard  ware,  all  she  desire. 

'*The  said  Nancy  Swiger  is  to  have  full  control  of  her 
daughter,  Mary  Margaret  Swiger. 

"In  witness  whereof  the  said  parties  have  hereunto  affixed 
their  hands  and  seals  this  first  day  of  December,  1890. 

*'B.  A.  Swiger      [seal]. 
'  'Nancy  Swiger    [seal].  ' ' 

Which  was  duly  acknowledged  on  the  day  of  its  date  and 
recorded  in  the  clerk's  office  of  the  county  court  of  Tyler 
county,  on  the  22d  day  of  December,  1890.  On  the  10th  of 
May,  1894,  the  said  Benoni  A.  Swiger  made  to  the  South 
Penn  Oil  Company  an  oil  and  gas  lease  on  said  tract  of  land, 
calling  it  ninety  acres,  more  or  less,  and  by  deed  of  August  10, 
1898,  said  B.  A.  Swiger  conveyed  to  said  South  Penn  Oil 
Company  the  one-half  of  the  one-eighth  royalty  reserved  to 
the  lessQr,  Swiger,  in  said  lease  of  May  10,  1894.  On  the 
14th  day  of  November,  1900,  as  stated  in  the  petition  for 
appeal,  as  well  as  in  the  appellant's  brief  Nancy  Swiger  sued 
out  of  the  clerk's  office  of  the  circuit  court  of  Tyler  county, 
her  subpoena  in  chancery  and  at  the  January  rules,  1901, 
filed  her  bill  of  complaint  therein  against  Benoni  A.  Swiger, 
Nathan  Knight,  Emmanuel  Elder,  the  South  Penn  Oil  Com- 
pany, a  corporation,  the  Eureka  Pipe  Line  Co.,  a  corpora- 
tion, alleging  her  marriage  to  the  said  B.  A.  Swiger,  and 
that  the  said  eighty-nine  and  one-half  acres  of  which  her 
father  Daniel  Wright  died  seized  became  the  property  of  her- 
self and  her  husband,  he  having  purchased  the  interests  of 
the  other  heirs  and  alleging  the  conveyance  to  plaintiff  by 
defendant  B.  A.  Swiger  of  all  his  interest  in  said  tract  of 
eighty-nine  and  one-half  acres  of  land  by  said  deed  of  Sep- 
tember 24,  1888,  under  which  she  was  placed  in  possession 
of  said  land  by  her  husband,  whereby  she  became  the  owner 
in  fee  simple  of  the  entire  tract,  subject  to  the  dower  of  said 
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Prudence  Wright;  that  the  plaintiff  lived  with  her  said  hus- 
band on  said  land  exercising  the  rights  of  ownership  thereof 
until  her  husband  seemed  to  be  desirous  of  getting  i)ossession 
of  said  property  and  the  title  thereto,  began  to  insist  upon 
plaintiff's  reconveying  said  land  to  him  or  to  one  of  his  sons, 
which  plaintiff  declined  to  do,  which  state  of  affairs  continued 
for  some  time  and  as  it  continued  her  husband  became  more 
violent  and  abusive  towards  her  until  by  threats  of  personal 
violence  and  by  personal  violence  to  her,  forced  her  to  leave 
home,  which  was  about  the  summer  of  1890,  when  he  took 
forceable  and  unlawful  possession  of  said  tract  of  land  in 
spite  of  the  entreaties  of  plaintiff  to  him  to  regard  her  rights 
in  the  premises;  that  after  forcing  her  to  leave  her  home  he 
continued  his  threats  of  violence  and  abuse  toward  plaintiff 
until  he  coerced  her  by  intimidation  and  through  fear  of  him 
into  executing  the  paper  writing  dated  the  first  day  of  De- 
cember, 1890,  purporting  to  be  a  deed  for  said  tract  of  land, 
except  the  nine  acres;  that  plaintiff  was  about  sixty-five 
years  of  age,  frail  and  delicate,  almost  blind  and  illiterate 
and  did  not  know  at  the  time  she  executed  said  deed  of  De- 
cember  1,  1890,  what  her  rights  were  in  the  premises  and 
being  afraid  of  him  was  afraid  to  inquire,  and  that  not  until 
quite  recently,  within  two  years  was  she  apprised  of  what  her 
rights  in  the  premises  were  ;  that  she  brought  the  ejectment 
suit  and  this  suit  at  the  risk  of  her  life  because  her  husband 
was  a  smart,  scheming  and  unscrupulous  man  and  regarded 
as  a  dangerous  man  when  angry  at  a  person  or  seeking  to 
accomplish  his  ends;  that  he  was  a  dangerous  and  quarrel- 
some man  and  had  been  engaged  in  law-suits  more  or  less,  all 
of  his  life,  and  also  a  strong  and  able  bodied  man ;  that 
shortly  after  he  forced  her  to  execute  the  deed  of  December 
1,  1890,  he  gave  an  oil  and  gas  lease  on  said  land,  receiving  a 
large  sum  of  money  as  a  bonus  and  had  received  rentals,  etc., 
in  all  aggregating  one  thousand  dollars  or  more;  that  defend- 
ant sold  a  large  amount  of  trees  and  lumber  off  of  said  land, 
which  trees  and  lumber  were  worth,  at  least  one  thousand 
dollars;  that  he  afterwards  sold  and  conveyed  to  the  South 
Penn  Oil  Company  one-half  of  the  one-eighth  royalty  oil 
reserved  by  him  in  the  lease,  for  the  sum  of  five  hundred 
dollars;  that  he  conveyed  by  deed  to  Nathan  Knight  six  acres 
of  said  tract  of  land;  alleging  that  said  deed  from  plaintiff  to 
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defendant  of  December  1,  1890,  and  defendant's  lease  to  the 
South  Penn  Oil  Company  and  his  deed  conveying  one-half  of 
the  royalty  oil  reserved  in  said  lease,  and  his  deed  to  Nathan 
Knight  for  the  six  acres,  part  of  said  tract  of  land,  are 
clouds  upon  the  title  of  plaintiff,  which  she  was  entitled  to 
have  removed  by  a  court  of  ecjuity,  and  accordingly  prayed 
therefor  and  for  general  relief. 

The  defendant,  Benoni  A.  Swiger,  filed  his  demurrer  and 
also  his  answer  denying  the  allegations  of  th*  bill  alleging 
his  mistreatment  of  the  plaintiff  and  the  threats  against  her 
and  averring  that  the  deed  dated  Decem>)er  1,  1890,  from  his 
wife  to  himself  was  a  free  act  on  her  part,  and  filed  with  his 
answer,  as  an  exhibit,  another  writing  bearing  date  the  first 
day  of  December,  1890,  styled  an  "indenture"  executed  by 
himself  and  the  plaintiff  purporting  to  be  an  article  of  com- 
promise, which  paper  is  copied  in  the  early  part  of  this 
opinion.  Defendant  denied  that  he  made,  signed,  acknow^l- 
edged,  executed  and  delivered  the  deed  of  September  24, 
1888,  and  averred  that  the  same  was  a  forgery  ''Procured 
and  caused  to  be  made  and  falsely  certified,  through  and  by 
the  acts,  solicitations,  connivances  and  deceptions  of  the  said 
Nancy  Swiger  and  Jacob  Swiger,  son  of  plaintiff  and  defend- 
ant who  confederated  and  conspired  together  as  respondent 
is  informed,  and  by  false  representations,  personations  and 
otherwise  induced  and  deceitfully  caused  the  notary,  Amaziah 
Ashbum  to  write  said  deed  to  which  the  said  Jacob,  as  re- 
spondent is  informed,  wrote,  signed  and  forged  the  name  of 
'B.  A.  Swiger'  after  which  the  said  Nancy  and  Jacob  wrong- 
fully and  deceitfully  procured  the  false  and  untrue  certificate 
of  said  notary  thereto  with  intent  and  purpose  on  the  part  of 
said  Nancy  and  son  Jacob  to  cheat  and  defraud  this  respond- 
ent; that  the  making  of  said  deed  w^as  kept  secret  from  this 
respondent  for  a  long  time;  that  it  was  not,  in  fact,  admitted 
to  record  until,  to-wit:  the  22d  day  of  January,  1889;  that 
immediately  upon  receiving  some  information  that  such 
writing  was  in  existence  respondent  began  to  make  inquiry 
and  investigation  and  to  his  surprise  and  astonishment  he 
ascertained  that  such  writing  had  been  made  as  hereinbefore 
stated;"  that  he  went  to  plaintiff  and  she  denied  that  any 
deed  had  been  made;  he  then  went  to  the  county  clerk's 
oflBce  and  found  it  on  record,  after  which  he  saw  plaintiff  and 
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so  informed  her,  when  she  admitted  that  such  writing  was 
made  in  his  absence;  that  she  and  her  son  had  caused  it  to  be 
made,  only  intending  to  use  it  in  the  event  that  anything 
should  happen  respondent,  should  he  die  or  not  return  home; 
respondent  denied  that  any  of  the  bonus,  rentals  or  other 
moneys  that  come  to  his  hands  by  reason  of  or  under  or  by 
virtue  of  said  oil  lease  and  gas  lease,  said  royalty  grant,  pro- 
ceeds on  oil,  gas,  timber  or  otherwise  belonged  to  plaintiflF, 
and  denied  that  an  accounting  therefor  should  be  ordered, 
and  prayed  that  said  land,  eighty-nine  and  one-half  acres, 
except  said  lot  number  8,  and  said  dower  interest  might  be 
held  and  decreed  to  be  the  property  of  respondent,  free  and 
acquit  from  the  claim  of  plaintiflF;  that  said  lease  and  royalty 
grant  and  the  said  Knight  deed  might  beheld  firm  and  stable; 
that  said  writing  purporting  to  be  a  deed  dated  the  24th  day 
of  September,  1888,  from  respondent  to  plaintiflf  might  be 
decreed  null  and  void  and  set  aside  and  that  plaintiflf  might 
be  forever  enjoined  and  restrained  from  using  said  writing 
or  claiming  title  thereunder,  and  for  general  relief. 

The  plaintiflf  filed  her  demurrer  to  the  aflirmative  matter 
set  up  in  said  answer  and  cross  bill  and  her  answer,  and 
special  replication  thereto  denying  the  allegations  of  said 
answer  and  cross  bill  setting  up  new  matter. 

The  South  Penn  Oil  Company  also  filed  its  answer.  Many 
depositions  were  taken  and  filed  on  behalf  of  the  plaintiflf  as 
well  as  of  the  defendant,  Benoni  A.  Swiger,  and  the  cause 
was  finally  heard  on  the  2nd  day  of  October,  1903,  when  the 
plaintiflf  replied  generally  to  the  answer  and  cross  bill  of  the 
defendant  B.  A.  Swiger,  except  as  to  the  aflirmative  matter 
to  which  she  had  filed  a  special  replication,  which  the  defend- 
ant moved  to  strike  from  the  record,  which  motion  the  court 
overruled.  The  court  found  that  the  plaintiflf  and  defendant 
B.  A.  Swiger  were  husband  and  wife  and  had  never  been 
divorced;  that  B.  A.  Swiger  had  made,  executed  and  deliv- 
ered to  plaintiflf,  Nancy  Swiger,  the  deed  of  September  24, 
1888;  and  that  the  same  was  not  forged  as  charged  in  de- 
fendant's answer  and  cross  bill,  and  decreed  that  defendant 
B.  A.  Swiger  was  not  entitled  to  the  relief  prayed  for  in  his 
answer  and  cross  bill;  that  since  this  suit  was  brought  the 
said  Nancy  Swiger,  the  South  Penn  Oil  Company  and  Nathan 
Knight  had  separately  compromised  the  matters  and  differ- 
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ences  between  them  in  regard  to  their  respective  interests 
and  purchases  of  said  tract  of  land,  and  the  oil  and  gas 
therein,  and  that  B.  A.  Swiger  was  then  and  had  been  in  pos- 
session of  said  tract  of  land  except  the  part  by  him  conveyed 
to  Knight  embraced  in  the  litigation  in  this  cause,  ever  since 
the  first  of  December,  1890,  enjoying  the  rents,  issues  and 
profits  thereof,  collecting  bonuses  made  thereon  and  selling 
timber  thereon,  and  that  said  tract  of  land  had  produced  a 
large  amount  of  oil  and  that  a  part  thereof  was  by  the  South 
Penn  Oil  Company  turned  over  to  the  defendant,  B.  A.  Swi- 
ger, before  the  institution  of  this  suit  and  shortly  thereafter, 
and  further  decreed  that  the  plaintiflF  Nancy  Swiger  was  enti- 
tled to  the  relief  prayed  for  in  her  bill  and  that  she  did  not 
by  deed  dated  December  1,  1890,  pass  to  said  B.  A.  Swiger 
her  interest  or  right  in  and  to  the  tract  of  land  and  property 
in  controversy  in  this  suit,  and  the  court  was  further  of  opinion 
that  said  deed  of  December  1,  1890,  was  a  cloud  upon  Nancy 
Swiger' s  right,  title  and  interest  and  decreed  that  the  same 
be  set  aside,  annulled  and  vacated  and  held  to  be  void,  and 
that  the  said  Nancy  Swiger  was  the  owner  in  equity  of  said 
tract  of  land  and  the  rents,  issues  and  profits  thereof  be  sub- 
ject to  her  compromise  with  the  South  Penn  Oil  Company 
and  Nathan  Knight  and  their  respective  interests  which  had 
been  theretofore  compromised,  and  subject  to  the  dower  in- 
terest of  Prudence  Wright  in  about  four  acres,  part  of  the 
seven  acres  and  one  hundred  and  eighteen  jxAes  now  owned 
by  the  defendant  B.  A.  Swiger,  and  upon  which,  well  number 
one,  drilled  upon  said  farm  was  located,  and  it  was  further 
decreed  that  the  South  Penn  Oil  Company  or  the  Eureka 
Pipe  Line  Company  turn  over  to  M.  R.  Crouse  and  G.  W. 
Farr,  attorneys  for  Nancy  Swiger,  all  the  one-sixteenth  part 
of  the  oil  produced  by  the  South  Penn  Oil  Company  since  the 
10th  day  of  May,  1901,  and  yet  to  be  produced  from  the  tract 
of  eighty-nine  and  two-ninths  acres  of  land  which  had  been 
claimed  by  Benoni  A.  Swiger  and  which  had  been  held  since 
the  10th  day  of  May,  1901,  the  court  being  of  opinion  that 
Benoni  A.  Swiger  did  not  own  said  oil  but  that  the  same  be- 
longed to  said  Nancy  Swiger,  except  the  said  oil  company  or 
pipe  line  company  should  turn  over  to  Lathrop  R,  Charter, 
Jr.,  who  was  appointed  as  special  receiver  to  receive  the  same, 
one  sixteenth  of  all  the  oil  produced  since  the  10th  day  of  May, 
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1901,  and  yet  to  be  produced  during  the  life  of  Pru- 
dence Wright  in  well  number  one,  drilled  within  the 
dower  interest  of  the  said  Prudence  Wright,  and  now 
owned  by  the  defendant  B.  A.  Swiger,  and  author- 
izing the  special  receiver  to  sell  the  production  from 
well  number  one  and  loan  the  proceeds  thereof  and  pay 
the  interest  from  such  loans  to  the  defendant  B.  A.  Swiger  or 
his  assigns,  during  the  lifetime  of  Prudence  Wright  and 
upon  the  death  of  said  Prudence,  after  the  payment  of  legal 
charges  and  costs  connected  with  the  receivership  the  princi- 
pal derived  from  the  sale  of  the  production  from  said  well 
number  one  to  l)e  tur.ned  over  to  the  attorneys  for  Nancy 
Swiger,  and  on  motion  of  plaintiff  the  cause  was  referred  to 
a  commissioner  to  ascertain  and  report  the  share  of  oil  due 
Nancy  Swiger  under  the  tract  of  land  or  already  produced 
therefrom,  by  whom  held  and  the  value  thereof,  if  the  same 
had  not  already  been  turned  over  as  before  provided  in  said 
decree  by  the  said  oil  company  or  pipe  line  company  or  both 
of  them  and  said  commissioner  was  also  directed  to  ascertain 
and.  report  the  rental  value  of  the  surface  of  said  tract  of 
eighty-nine  and  two-ninths  acres  of  land  per  year  from  De- 
cember 1,  189U,  less  a  part  thereof  already  conveyed  to  Nathan 
Knight  and  who  was  liable  for  the  rent  thereof,  and  also  to 
ascertain  and  report  the  amount  of  rentals,  bonus  money  and 
other  money  received  by  the  defendant  B.  A.  Swiger  from 
the  tract  of  land  in  controversy  since  December  1,  1890,  and 
to  ascertain  and  report  the  amount  and  value  of  the  oil  re- 
ceived by  the  said  B.  A.  Swiger  from  said  tract  of  land,  and 
to  state  and  settle  the  accounts  between  B.  A.  Swiger  and 
Nancy  Swiger,  and  also  directed  to  credit  the  said  B.  A. 
Swiger  with  any  permanent  improvement  and  the  value 
thereof  put  upon  said  land  since  the  first  day  of  December, 
1890,  and  also  credit  him  with  the  taxes  paid  thereon,  in  so 
far  as  the  same  might  be  legally  shown  to  exist,  before  the 
commissioner.  From  this  decree  defendant  B.  A.  Swiger 
appealed. 

Appellee  contends  that  there  is  no  appeal  landing;  that  on 
the  8th  of  September,  1904,  an  order  was  entered  dismissing 
the  appeal  granted  January  1,  1904,  under  Rule  Three  of  the 
Supreme  Court  for  failure  to  print  the  record.  On  the  said 
8th  day  of  September,  1904,  a  supplemental  petition  was  filed 
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making  the  original  petition  and  assignment  of  errors  and 
transcript  of  the  record  of  the  case  a  part  of  such  supple- 
mental petition  and  prayed  *^That  said  order  of  dismissal  may 
be  set  aside;  that  said  appeal  and  snperfudenH  heretofore 
allowed  may  te  reinstated  and  said  cause  matured  and  heard 
by  Your  Honors."  It  is  contended  by  appellee's  counsel 
that  the  order  granting  the  second  appeal  makes  no  reference 
to  the  order  of  dismissal  nor  does  it  reinstate  the  cause;  that 
it  does  not  renew  the  appeal  and  HHjyersedem^  that  the  order 
entered  is  responsive  to  the  prayer  of  the  original  petition 
but  not  responsive  to  the  prayer  for  appeal  and  supernedeas 
to  te  renewed.  The  fourth  section  of  rule  three  of  the 
Supreme  Court  provides  "An  appeal  or  writ  of  error  dis- 
missed in  accordance  with  this  rule  may  be  renewed  upon 
presenting  a  new  i^etition  reciting  the  fact  of  the  former  peti- 
tion and  allowance  and  dismissal  and  referring  to  the  assign- 
ments of  error  contained  in  the  former  petition."  And  the 
new  petition  praying  that  the  order  of  dismissal  might  be  set 
aside  and  that  said  appeal  and  Huprrsedeas  heretofore  allowed 
may  be  renewed  complies  with  the  rule  in  that  it  refers  to 
the  former  petition  and  assignments  of  error  and  the  trans- 
cript of  the  record  and  made  them  a  part  of  said  petition 
and  the  new  petition  being  presented  within  two  years  from 
the  date  of  the  decree  appealed  from,  the  appeal  was  properly 
allowed. 

Appellant  says  that  the  court  erred  in  overruling  his  de- 
murrer to  the  bill,  first  because  the  bill's  own  allegation  shows 
that  the  plaintiff  had  abandoned  her  husband  and  the  land  in 
the  summer  of  1890,  and  her  suit  was  not  brought  until  De- 
cember 14,  1900,  and  the  bill  filed  at  January  rules,  1901, 
more  than  ten  years  having  elapsed,  her  suit  was  barred. 
The  subpoena  in  chancery  was  not  copied  into  the  record  bu^ 
the  petition  for  appeal  says  '^The  summons  was  issued  by  the 
clerk  of  the  circuit  court  of  Tyler  county,  November  14, 1900, 
and  the  bill  filed  at  rules  held  for  said  court  on  the  first  Mon- 
day in  January,  1901.  Section  5,  chapter  124,  Code,  provides 
that  ''The  process  to  commence  a  suit  shall  be  a  writ  com- 
manding the  officer  to  whom  it  is  directed  to  summon  the 
defendant  to  answer  the  bill  or  action."  It  has  been  fre- 
quently held  by  this  Court  that  the  date  of  the  issuance  of 
the  writ  is  the  commencement  of  the  suit.     See  United  States 
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Blmo  Pipe  Co.  v.  Spencer^  46  W.  Va.  590;  Larnhert  v.  Man- 
ufacUivivg  Co.^  42  W.  Va.  813;  Ahney  v.  Lunger  Co.^  45 
W.  Va.  446.  The  allegations  of  the  bill  do  not  show  that 
the  plaintiflF  abandoned  her  husband  and  the  land  in  the  sum- 
mer of  1890,  but  she  alleges  that  after  the  execution  of  said 
deed  of  the  first  day  of  December,  1890,  defendant  drove  her 
oflF  the  land  and  she  was  forced  to  move  on  to  the  tract  of  land 
belonging  to  her  mother  in  Doddridge  county,  and  the  proof  is 
not  certain  as  to  when  she  actually  left  the  place,  and  dates 
are  given  from  about  the  15th  of  December  until  March, 
1901.  The  suit  is  not  for  a  divorce  nor  for  separation,  nor  does 
plaintiff  pray  for  the  possession  of  the  land,  to  the  exclusion  of 
defendant,  but  that  her  property  shall  be  restored  to  her 
possession  and  control  and  the  deed  made  by  her  of  the  first 
day  of  December,  1890,  be  set  aside  and  annulled  and  held  as 
void.  There  can  be  in  this  case  no  limitations  in  favor  of  B, 
A.  Swiger  by  adverse  possession  or  otherwise,  because  his 
possession  of  the  wife's  land  cannot  be  adverse  to  her  interests 
and  the  ^loctrine  laid  down  in  Randolph  v.  Cmey^  43  W.  Va. 
289,  does  not  apply.  That  was  not  a  contest  between  husband 
and  wife,  but  between  a  married  woman  and  an  innocent  pur- 
chaser for  value,  from  the  purchaser  from  plaintiff,  the  mar- 
ried woman,. when  the  husband  had  joined  in  the  conveyance 
to  the  purchaser  and  the  purchaser  had  conveyed  to  Casey, 
who  had  held  the  possession  thirteen  years  under  color  of  title 
before  Mrs.  Randolph  brought  her  suit.  After  the  deed  of 
September  24,  1888,  from  B.  A.  Swiger  to  Nancy  Swiger, 
the  possession  by  Swiger  was  that  of  trustee  for  his  wife; 
his  conveyance  of  September  24,  1888,  being  only  a  convey- 
ance of  the  equitable  title,  the  legal  title  still  remaining  in  B, 
A.  Swiger  for  her  benefit.  In  lleukell  v.  Fmcell^  23  W.  Va. 
717,  (syl.  pt.  2),  it  is  held:  "When  the  relation  of  trustee 
and  cestui  que  tncst  is  once  established,  no  subsequent  dealing 
with  the  trust-property  by  the  trustee  can  relieve  the  prop- 
erty of  the  trust  as  between  the  trustee  and  the  cestui  que 
trust.'*''  And  point  3:  '*The  bar  of  the  statute  of  limitations 
will  not  be  applied  in  equity  to  the  enforcement  of  a  claim  of 
which  equity  alone  has  cognizance."  And  in  Cramer  v.  Mc- 
8w(yrds,  24  W.  Va.  594,  (syl.  pt.  3),  it  is  held  :  "In  a  suit  in 
equity  to  enforce  a  purely  equitable  demand,  the  defence  of 
the  statute  of  limitations  can  have  no  application  of  itself  or 
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by  analogy  to  any  limitation  in  courts  of  law.  Such  cases 
must  be  determined  by  courts  of  equity  upon  rules  and 
principles  of  their  own."  And  point  5,  is  as  follows:  ''While 
ignorance  of  law  will  not  prevent  the  operation  of  the  statute 
of  limitations,  the  rule  is  different  in  equity,  a  court  of  con- 
science; in  such  court  moral  as  well  as  legal  grounds  may  be 
considered,  and  a  satisfactory  moral  excuse  may  be  enter- 
tained, although  it  resulted  from  ignorance  of  law."  See 
also  Bernj  v.  Wiedman^  40  W.  Va.  36;  Manning  v.  Man- 
ning, (79  N.  C.  293)  28  Am.  Rep.  324.  Righter  v.  Biley,  42 
W.  Va.  633,  (syl.  pt.  1):  "The  claim  of  a  wife  against  her 
husband  is  not  barred  by  the  statute  of  limitations  during 
coverture,  if  at  all,  until  twenty  years  from  the  original  in- 
ception or  written  renewal  thereof."  It  is  insisted  by  appel- 
lant that  the  demurrer  ought  to  have  been  sustained  for  want 
of  parties;  that  B.  Engle,  trustee,  and  J.  V.  Blair,  the  bene- 
ficiary under  deeds  of  trust  executed  by  B.  A.  Swiger  upon 
the  proi)erty  to  secure  certain  debts  of  B.  A.  Swiger  to  said 
Blair  should  have  been  made  parties  to  the  bill.  RoVtnsmi  v. 
Du\  18  W.  Va.,  page  528,  holds  that  "A  demurrer  to  a  bill 
for  want  of  parties  should  properly  name  the  necessary  par- 
ties defendant  who  have  been  omitted  so  as  to  enable  the 
plaintiff  to  amend  his  bill  and  call  the  attention  of  the  court 
to  this  defect  and  if  it  does  not  the  demurrant  cannot  com- 
plain that  the  demurrer  is  not  sustained."  The  demurrer  in 
the  case  at  bar  fails  to  mention  want  of  proper  parties.  In 
Thomas  V.  Wood,  61Ind.  132,  it  is  held:  "An  objection  to  a 
complaint  that  there  is  a  defect  of  parties  should  be  taken  by 
demurrer  where  such  defect  appears  upon  the  face  of  the 
complaint  *  *  *  where  such  defect  does  not  appear  upon 
the  face  of  the  complaint  the  objection  should  be  taken  by 
answer  *  *  *  such  objection  if  not  so  made  in  court  be- 
low is  thereby  waived  and  cannot  be  raised  for  the  first  time 
in  the  supreme  court  of  appeals."  And  in  Ilntton  v.  Cuth- 
hert,  51  Mich.  229,  it  is  held  that:  "A  defendant  to  a  bill  in 
equity  cannot  object  to  the  omission  to  implead  i)arties  w^hose 
names  they  themselves  will  not  disclose."  It  is  not  made  to 
appear  by  any  pleadings  in  the  cause  that  Engle  and  Blair 
were  necessary  parties  in  the  cause,  nor  that  such  trust  deeds 
were  in  existence,  but  copies  of  two  deeds  of  trust  executed 
on  said  property  by  B.  A.  Swiger,  one  dated  October  29, 1891, 


Digitized  by 


Google 


130  SWIOER  ?'.  SWIGER.  [58 

the  other  April  6,  1892,  were  filed  as  exhibits  by  the  de- 
fendant with  the  deposition  of  Nathan  Knight,  taken  and 
filed  in  the  cause,  which  deeds  of  trust  purport  to  secure  on 
said  property  the  indebtedness  mentioned  therein,  due  from 
B.  A.  Swiger,  and  it  nowhere  appears  in  the  record  that  the 
indebtedness  so  secured  or  any  part  of  it  remains  unpaid. 
Defendant  was  not  competent  to  encumber  said  property  by 
deeds  of  trust  or  otherwise,  it  being  held  in  trust  by  him  for 
Nancy  Swiger.  Section  1,  chapter  66,  Code;  Wonuley  v. 
Warndey,  8  Wheat.  (U.  S.)  421;  Chaffee  v.  Oliver,  3  Fed. 
Rep.  609;  Ilehl'ell  v.  l^owelU  supra,;  Cranmerw  McSword^,, 
supra,;  Sehorn  v.  Beckwith,  30  W.  Va.  774;  GuerixHey  v. 
Lazear,  51  W.  Va.  328;  Mundy  v.  Vawter,  3  Grat.  519; 
ITeth  V.  Railroad  Co,,  4  Grat.  482.  From  the  time  of  the 
conveyance  by  said  B.  A.  Swiger  to  Nancy  Swiger,  of  Sep- 
tember 24,  1888,  the  grantor  became  the  trustee  of  Nancy, 
holding  for  her  the  legal  title,  which  he  could  neither  trans- 
fer nor  encumber,  and  the  said  deed  being  of  record  was 
notice  to  Engle  and  Blair  as  well  as  all  others  that  he  held 
such  title  only  as  trustee,  therefore  the  said  deeds  of  trust 
were  void.  The  deed  of  December  1,  1890,  from  Nancy  to 
B.  A.  Swiger  was  no  protection  to  them  as  the  same  was  null 
and  void;  but  it  is  contended  by  appellant  that  the  said  deed 
of  December  1,  1890,  is  aided  by  the  compromise  deed  of  the 
same  date,  signed,  sealed  and  acknowledged  by  both  of  them, 
when  considered  and  construed  together  as  is  proper  to  be 
done,  and  cite  2  Pom.  Eq.  Jures.  (2d  Ed.)  section  850;  also 
Konie  V.  Koime,  30  W.  Va.  1,  where  it  is  held  :  "Where  a 
compromise  of  a  doubtful  right  is  fairly  made  between  parties 
it  is  binding  and  cannot  be  affected  by  any  subsequent  inves- 
tigation or  result;  and  this  is  so  whether  it  is  a  compromise 
of  doubtful  question  of  law  or  fact."  See  section  850,  just 
cited,  that  such  compromise  ''Will  not  be  disturbed  for  any 
ordinary  mistake  either  of  law  or  fact  in  the  absence  of  con- 
duct otherwise  inequitable,  since  their  very  object  is  to  settle 
all  such  possible  errors  without  judicial  controversy."  Such 
compromise  to  be  effective  must  be  fair  and  equitable.  By 
the  "terms  of  the  deed  of  compromise "  in  case  at  bar  the 
only  consideration  passing  from  B.  A.  Swiger  to  his  wife 
Nancy,  is  "One  spotted  cow  and  five  pictures,  small  and  en- 
larged pictures  in  frame,  and  cupboard  ware,  all  she  desire." 
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By  it  he  is  relieved  from  all  liability  to  assist  or  support  the 
said  Nancy  Swiger  and  he  agi'ees  to  live  separate  and  apart 
from  her,  and  in  no  wise  to  interfere  with  her  business,  or 
thereafter  "Claim  or  demand  any  of  her  money,  jewels,  plate, 
clothing,  household  goods,  furniture  or  stock  in  trade  which 
she  now  has  in  her  power  custody  or  possession,  which  she 
shall  or  may  at  any  time  hereafter  have,  buy  or  procure  or 
which  shall  be  devised  or  given  to  her  or  that  she  may  other- 
wise acquire,  and  that  she  shall  and  may  enjoy  and  absolutely 
dispose  of  the  same  as  if  she  was  a  fennne  noJe  and  unmar- 
ried." It  would  seem  that  the  principal  consideration  for 
the  deed  of  compromise  and  the  conveyance  of  the  land  of 
I)eceml)er  1,  1890,  was  the  solemn  agreement  on  the  part  of 
the  vendee  to  live  separate  and  a  part  from  his  wife  during 
their  natural  lives;  if  the  evidence  of  his  treatment  of  her  is 
to  be  believed,  that  might  be  construed  to  l)e  a  consideration 
or  at  least  a  benefit  to  her  in  case  her  property  was  restored 
to  her;  but  can  it  be  said  that  "One  si)otted  cow  and  five  cheap 
pictures'-  and  some  cupboard  ware  could  l^e  a  sufficient  con- 
sideration for  the  eighty  acres  of  land  conveyed  by  her  to 
himi  It  does  appear  to  me  that  this  compromise  is  not  fairly 
made  and  is  in  no  sense  equitable  and  just.  The  court  is 
asked  by  the  appellant  to  consider  and  construe  together  the 
deed  of  December  1,  1890,  and  the  compromise  deed  of  the 
same  date.  If  there  was  any  doubt  about  the  deed  of  De- 
cember 1,  1890,  being  inequitable  and  without  consideration 
the  compromise  deed  executed  on  the  same  day  would  dispel 
all  such  doubt  and  make  it  clear  that  some  imi)roper  influence 
was  brought  to  bear  to  bring  about  its  execution.  The  com- 
promise deed  as  far  as  appears  upon  its  face  is  entirely  inde- 
pendent of  the  other  deed;  makes  no  reference  to  it  or  the 
land  in  any  respect  but  is  simply  an  agreement  to  live  sepa- 
rate and  apart,  not  only  relieving  defendant  from  the  sup- 
port and  care  of  his  wife  whom  he  had  pledged  himself 
solemnly  to  love,  cherish  and  support,  but  casts  upon  the 
plaintiff,  Nancy  Swiger,  the  burden  of  the  care  and  control 
of  their  daughter,  Mary  Margaret  Swiger.  In  Switzev  v. 
Switzer,  26  Grat.  574,  it  is  held,  (syl.  pt.  2) :  "A  contract 
between  a  husband  and  wife  in  an  agreement  for  a  separation, 
cannot  be  sustained  in  any  case  in  which  it  does  not  clearly 
appear,  that  in  the  negotiation  which  preceded  the  agreement, 
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as  well  as  at  the  time  of  executing  the  same,  the  wife  w^as  in 
a  position  in  which  she  could  act  and  did  act,  not  only  with 
perfect  freedom,  but  with  a  full  knowledge  and  appreciation 
of  all  the  circumstances  of  her  situation,  and  of  her  individual 
and  marital  rights;  and  the  contract  in  itself  must  be  fair 
and  just,  wholly  free  from  exception,  and  such  as  a  court  of 
e(iuity  might  have  imposed  upon  the  parties  in  a  case  in 
which  their  persons  and  their  property  had  properly  fallen 
under  its  jurisdiction  and  control.''  vSee  also  McKenzU  v. 
Railroad  Company,  27  W.  Va.  306-311.  It  cannot  be  said 
that  this  contract  is  fair  and  just,  wholly  free  from  exception 
and  such  as  a  court  of  equity  would  impose  upon  the  i)arties 
in  a  suit  between  them.  In  Clieuvront  v.  (Jheiivront^  54  W. 
Va.  171,  (syl.  pt.  3),  it  is  held  that :  "In  a  suit  brought  by  a 
wife  against  the  husband  to  set  aside  and  cancel  a  deed  or 
contract  between  them  for  fraud  in  its  procurement,  by  which 
the  husband  obtained  an  advantage  over  her,  the  burden  of 
proof  is  on  the  husband  to  show^  that  the  wife  was  fully  in- 
formed as  to  the  effects  of  the  transaction  and  also  the  utmost 
fairness  thereof."  The  deed  of  December  1, 1890,  conveying 
from  plaintiff  to  defendant  the  land  recites  as  the  considera- 
tion therefor  one  dollar  and  there  is  almost  no  evidence  of 
any  other  or  further  consideration — not  even  the  "spotted 
cow^  and  five  pictures,"  are  mentioned  in  that  deed.  The 
defendant  in  his  own  deposition  does  make  a  lame  attempt  at 
trumping  up  a  show  of  consideration  claiming  the  amount  of 
$881  as  passing  to  his  wife  as  a  consideration;  but  on  cross 
examination  he  fails  to  make  a  statement  of  it  at  all  satis- 
factory. The  burden  of  proof  is  on  B.  A.  Swiger  to 
show  that  his  dealings  were  fair,  just  and  equitable 
and  this  he  has  failed  to  show.  Oheavront  v.  Cheuvrord^  supra; 
Darlln{ft(7ii\s  Appeal^  86  Pa.  St.  512.  It  is  insisted  by  ap- 
pellant that  the  court  erred  in  sustaining  the  deed  of  Sep- 
tember 24r,  1888,  from  B.  A.  Swiger  to  Nancy  Swiger,  claim- 
ing that  the  proof  is  clear  that  the  same  was  a  forgery.  There 
is  a  vitst  amount  of  testimony  as  to  the  genuineness  of  the 
signature  to  this  deed  and  the  evidence  is  very  contradictory, 
scarcely  a  preponderance  either  the  one  way  or  the  other  as 
to  the  signature.  It  is  useless  to  go  into  a  discussion  of  the 
evidence  taken  in  the  cause.  Four  witnesses,  including  the 
plaintiff,  swear  positively  that  they  saw  the   deed  delivered 
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by  defendant  to  plaintiflF.  Defendant  examined  quite  a  num* 
ber  of  witnesses,  some  of  whom  testify  that  they  did  not  be- 
lieve the  signature  to  be  that  of  B.  A.  Swiger,  while  others 
say  it  looked  like  his,  but  they  were  not  able  to  say  whether 
it  was  his  or  not.  On  the  other  hand  many  others  testified 
that  they  believed  it  to  \)e  his  genuine  signature.  There 
were  very  few  who  coukl  be  regarded  as  experts  in  the  mat- 
ter of  hand-writing,  some  of  whom  were  of  opinion  that  it 
was  not  the  hand-writing  of  defendant,  while  others,  equally 
as  well  qualified  as  exi)erts,  were  of  the  opinion  that  the 
signature  was  genuine.  There  are  some  circumstances  which 
tend  largely  to  prove  the  genuineness  of  the  deed.  It  is  not 
denied  that  the  notary  public,  Amaziah  Ashburn  certified  the 
acknowledgment.  In  his  answer  defendant  Swiger  does  not 
charge  that  Ashburn  fraudulently  made  the  certificate,  but 
charges  that  plaintiff  and  her  son  Jacob  Swiger  conspiring 
together  had  wrongfully  and  deceitfully  procured  the  false 
and  untrue  certificate  of  said  notary  to  said  deed  "With 
intent  and  purpose  on  the  part  of  said  Nancy  and  son  Jacob 
to  cheat  and  defraud  this  respondent. "  There  seems  to  have 
been  no  disposition  on  the  part  of  the  plaintiff  to  conceal  the 
fact  that  she  had  the  deed,  telling  the  fact  soon  after  she  got 
it,  that  her  husband  had  made  a  deed  to  her  for  the  property 
and  within  four  months  after  its  execution  she  placed  it  upon 
record;  she  says,  and  some  other  witnesses  say,  that  she  did 
so  at  his  suggestion.  He  says  in  his  answer,  referring  to  the 
(late  of  the  recordation  of  said  deed,  "That  immediately  upon 
receipt  of  some  information  that  such  writing  was  in  exist- 
ence respondent  l^egan  to  make  inquiry  and  investigation 
and  to  his  surprise  and  astonishment  he  ascertained  that 
such  writing  had  been  made  as  hereinbefore  stated.'"  And 
in  his  testimony  states  that  he  first  learned  of  the  existence 
of  the  deed  from  his  son  in  the  wheat  field,  or  at  wheat  har- 
vest in  1889.  A  very  significant  fact  was  brought  out  by  the 
testimony  of  William  M.  Ashburn,  who  testified  that  he 
went  to  B.  A.  Swiger  to  get  a  lease  on  the  land  on  which 
Swiger  lived;  that  they  agreed  on  a  lease;  that  was  in  the 
evening,  and  the  next  morning  he  went  back  to  Swiger,  who 
told  him  the  old  lady  objected  to  signing  the  lease; 
that  he,  Ashburn,  went  into  the  house  to  T)ersuade  her  to 
sign  the  lease,  as  it  was  his  business  to  get  it,  and  while  they 
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were  talking,  Swiger  began  talking  to  her  persuading  her  to 
sign  it;  that  he  went  out  of  the  house  or  they  went  into 
another  room;  they  were  by  themselves  any  how.  When  he 
got  with  them  again  she  agreed  to  sign  the  lease  and  signed 
it.  The  lease  was  made  to  W.  S.  Furl)ee  &  Co.  There  is  a 
lease  filed  as  an  exhibit  with  the  depositions,  dated  Novem- 
ber 15,  1889,  made  by  Nancy  Swiger  to  W.  S.  Furbee  &  Co. 
The  lea«e  taken  by  Ashburn  and  which  B.  A.  Swiger 
induced  Nancy  to  sign  was  not  signed  or  executed  by  B.  A. 
Swiger.  What  could  have  been  the  object  of  the  defendant 
Swiger  in  having  Nancy  Swiger  to  execute  the  lease  if  he  did 
not  recognize  the  fact  that  it  was  her  land  ?  And  if  hers  it 
could  only  be  such  under  the  deed  of  September  24;  1888. 
Under  this  lease  she  reserved  to  herself  the  one-eighth  part 
of  the  oil  produced  and  the  lessee  was  to  pay  her  $200,  per 
annum  for  each  and  every  gas  well  drilled  on  the  premises, 
payable  within  sixty  days  after  the  completion  of  said  well, 
and  the  lease  provided  for  a  rental  of  fifty  cents  per  acre  to 
be  paid  to  the  lessor  in  case  of  certain  delays  mentioned. 
The  evidence  in  relation  to  this  lease  is  undenied  in  any  par- 
ticular by  defendant  Swiger.  Jones  on  Evidence,  section 
237,  "WhaUner  a  party  voluntarily  admits  to  be  true,  though 
the  admission  be  contrary  to  his  interest,  may  reasonably  l>e 
taken  for  the  truth."  So  that  it  is  made  clear  and  not  denied 
by  Swiger  that  after  he  knew  of  the  deed  of  September  24, 
1888,  he  induced  the  plaintiff  to  lea.se  the  land  as  her  owfl 
and  did  not  at  that  time  lay  claim  to  it,  or  question  her  right 
to  lease  it,  but  insisted  upon  her  leasing  it.  "Where  a  cer- 
tificate of  acknowledgment  is  regular  on  its  face  a  strong 
presumption  exists  in  favor  of  its  truth,  and  the  burden 
of  proof  rests  on  the  party  assailing  it."  1  Cyc.  623;  MoUin^ 
V.  lUenazer,  22  >V.  Va.  461.  In  Ket-r  v.  RmneU,  69  111.  666, 
it  is  held:  "As  a  tine  and  recovery  at  common  law  w^as  sub- 
ject to  impeachment  for  fraud,  so  the  certificate  of  acknowl- 
edgment of  a  deed  by  a  wife  may  be  impeached,  but  the 
proof  to  sustain  such  charge  must  be  of  the  clearest,  strongest 
and  most  convincing  character  and  by  disinterested  wit- 
nesses." And  in  McPherson  v.  Rauloni,  88  111.  150,  "Very 
clear  and  satisfactory  proof  is  required  to  impeach  a  cer- 
tificate of  acknowledgment  of  a  deed  or  mortgage."  And  in 
TunUon  V.  Chamblln,  88  111.  378,  it  is  held:     "The  certificate 
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of  acknowledgment  of  a  deed  imports  verity  and  cannot  l)e 
overcome  except  by  clear  and  satisfactory  evidence.  The 
evidence  of  the  grantor  denying  the  execution  of  the  deed 
and  the  opinion  of  experts  that  the  signature  thereto  is  not 
that  of  the  gi*antor  are  not  sufficient/'  See  also  Llvhimni  v. 
ILirdlng,  65  111.  505.  JuixiE  Holt  in  Machl)u^  Co.  v.  Bur- 
lad',  35  W.  Va.  C>47,  at  page  657,  speaking  of  the  delivery 
of  instruments  says:  ''First,  we  must  under  such  circum- 
stances look  to  the  thing  done  aud  not  to  the  thing  said;  and 
second,  a  solemn  deed  is  not  to  be  exposed  to  the  danger  of 
faMiood  and  fraud,  nor  to  the  'uncertain,  slippery  memory 
of  man.' ''  The  signature  of  Ashl)urn,  the  notary  public,  to 
the  certificate  of  acknowledgment  is  unquestioned,  and  there 
is  no  charge  in  the  pleadings  that  the  notary  acted  fraudu- 
lently or  that  he  did  not  make  such  certificate  in  good  faith. 
The  presumption  is  that  he  did  his  duty.  The  statute  pre- 
scribes his  duty  in  the  premises  and  the  certificate  is  in 
accordance  therewith,  and  when  a  duty  is  laid  upon  a  pul)lic 
officer  the  pi-esumption  is  that  he  pei-forms  it  according  to 
law  and  the  contrary  must  be  shown  by  the  objecting  party. 
Liinh  v.  CWif^  25  W.  Va.  ^'t^t^.  The  notary,  Ashburn,  was 
dead  before  this  litigation.  Defendant  B.  A.  Swiger  testified 
that  Dr.  Amaziah  Ashburn,  the  notary,  had  his  son  write  a 
pai)er  for  him  which  he  signed,  to  the  effect  that  defendant 
had  never  signed  or  acknowledged  the  deed  before  him  and 
diat  Lovina  Swiger  and  Valentine  Underwood  testified  that 
they  were  present  when  Francis  did  the  writing  but  did  not 
know  just  what  he  wrote,  and  gave  to  Benoni.  But  Francis 
on  the  other  hand  swears  al)solutely  that  no  such  a  thing  ever 
took  place;  that  he  was  not  called  upon  by  his  father  to  do 
such  writing;  it  was  absolutely  false.  The  defendant  failed 
to  produce  any  such  writing  and  failed  to  account  satisfac- 
torily for  its  non  production. 

After  a  careful  review  of  the  whole  cause  I  am  unable  to 
see  that  the  circuit  court  erred  in  its  decree,  and  therefore 
the  same  is  affirmed. 
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CHARLESTON 

I  88 136  Knox  v.  Horner. 

1    fl0  56I 

Submitted  September  8, 1905.     Decided  October  24,  1905. 

1..  Notice  op  Motion  for  Judgment— i?^/wr/i. 

A  notice  of  a  motion  for  judgment  for  money  due  on  contract, 
under  the  provisions  of  section  6  of  chapter  121  of  the  Code  of  1899, 
need  not  be  returned  to  the  clerk's  office  of  the  court  in  which  the 
motion  is  to  be  made,  twenty  days  before  the  commencement  of  the 
term  at  which  the  motion  is  to  be  heard,     (p.  138.) 

2.     Notice  op  Motion  for  Judgment — lieturn — Docket. 

Such  notice  must  be  filed  in  such  clerk's  office  before  the  com- 
mencement of  such  term,  so  that  it  may  be  docketed  under  the 
requirement  of  section  1  of  chapter  131  of  said  Code,  else  the  right 
to  have  the  motion  heard  at  such  term  is  not  acquired;  but  the 
length  of  time  between  such  filing  and  the  commencement  of  the 
term  is  not  prescribed,     (p.  139.) 

Error  to  Circuit  Court,  Harrison  County. 

Notice  of  motion  for  judgment  by  John  M.  Knox  a^inst 
Vance  L.  Horner.  From  an  order  quashing  the  notice  and 
dismissing  the  proceeding,  plaintiff  appeals. 

Reverned, 

Sperry  &  Sperry,  for  plaintiff  in  error. 
Harvey  W.  Harmer,  for  defendant  in  error. 

POFFENBARGER,  JuDGEI 

The  circuit  court  of  Harrison  county  having  quashed  a 
notice  given  by  John  M.  Knox  to  Vance  L.  Horner  of  a 
motion  for  judgment  on  promissory  notes,  and  dismissed  his 
proceeding  on  said  notice,  which  was  given  under  section  6 
of  chapter  121  of  the  Code,  said  Knox  has  brought  the  case 
here  on  a  writ  of  error. 

The  court  certifies  that  the  notice  was  served  on  the  de- 
fendant Horner  on  the  3rd  day  of  June,  1905,  informing  him 
that  the  motion  for  judgment  would  be  made  on  the  3rd  day 
of  July,  1905,  and  was  received  by  the  clerk  of  the  court 
and  filed  in  his  office  on  the  6th  day  of  June,  1905,  seven  days 
before  the  commencement  of  the  term  and  more  than  twenty 
days  prior  to  the  date  specified  in  it  as  the  time  for  moving 
the  court  for  judgment. 

In  the  opinion  of  the  Court  the  proceeding  was  defective  in 
this,  that  the  notice  had  not  been  filed  in  the  clerk's  office 
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twenty  days  or  more  before  the  first  day  of  the  terra  at  which 
the  motion  was  to  l^e  heard.  The  statute  provides  that,  upon 
certain  demands,  judgment  may  be  taken  on  motion,  after 
thirty  days'  notice  thereof  and  the  return  of  the  notice  to  the 
clerk's  office  of  the  court  twenty  days  before  the  motion  is 
heard.  It  will  be  observed  that  the  time  fixed  in  this  notice 
for  the  hearing  of  the  motion  was  not  the  first  day  of  the 
term  but  a  later  day  within  the  term.  This  seems  not  to  be 
regarded  as  impoi-tant,  the  sole  contention  being  that  the 
notice  should  have  been  returned  to  the  clerk's  office  at  least 
twenty  days  before  the  first  day  of  the  term  and  docketed 
under  the  provision  made  by  section  1  of  chapter  131  of  the 
Code. 

The  basis  of  this  contention  is  found  in  the  syllabus  of 
Hale  V.  ChamheHauu  13  Grat.  658,  reading  as  follows:  "In 
a  proceeding  under  the  Code,  chapter  167,  section  5,  p.  640, 
to  recover  money  due  upon  contract,  by  notice,  the  notice 
must  be  returned  forty  days  before  the  commencement  of  the 
term,  and  put  upon  the  docket  of  the  court,  or  it  cannot  be 
tried  at  that  term.''  The  statute  referred  to  in  that  case  is 
exactly  like  section  6  of  chapt^^r  121  of  our  Code,  except  as  to 
the  length  of  time  required  for  service  of  the  notice  and  return 
thereof  to  the  clerk's  office  before  the  hearing  of  the  motion. 
An  examination  and  analysis  of  the  opinion  in  that  case  shows 
that  the  defect  in  the  proceeding  was  the  giving  of  the  notice 
after  the  commencement  of  the  term  at  which  the  motion 
was  to  be  heard,  in  consequence  of  which  the  clerk  had  had 
no  opportunity  to  docket  it,  under  the  first  section  of  chap- 
ter 177  of  the  Code  of  1860,  requiring  the  clerk  to  make  out, 
before  every  term  of  court,  a  docket  of  the  cases  pending, 
and  carried  with  it  no  woi*se  consequence  to  the  plaintiff 
than  inability  to  demand  a  trial  at  the  term  to  which  the 
notice  had  l>een  given.  The  court  did  not  quash  the  notice 
and  dismiss  the  action.  This  clearly  appears  from  the  con- 
clnsion  and  judgment  of  the  court,  stated  by  Allen,  Presi- 
dent, as  follows:  "The  court  erred  in  overruling  the  motion 
of  the  defendant  to  remove  the  motion  from  the  docket,  as 
set  forth  in  the  first  bill  of  exceptions  taken  by  the  defendant 
and  in  proceeding  to  hear  and  render  judgment  on  said  mo- 
tion, being  founded  on  a  notice  bearing  date  on  a  day  after 
the  commencement  of  the  term  at   which  the  motion  was 
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heard  and  judgment  rendered.  The  judgment  should  be 
reversed,  and  the  cause  remanded  for  the  notice  to  be  dock- 
eted and  cause  proceeded  in."  Nowhere  in  the  opinion 
is  it  stated  that  the  notice  should  have  been  returned  to  the 
clerk's  office  forty  days  before  the  commencement  of  the 
term  and  no  language,  importing  this  to  have  l>een  the  view 
entertained  by  the  court,  is  to  be  found  in  the  opinion.  The 
explanation  of  this  contradiction,  apparent  on  the  face  of 
that  report,  lies  in  the  fact  that  the  syllabi  in  the  cases  then 
decided  were  not  prepared  by  the  court  or  the  judges,  but 
by  a  reporter,  appointed  by  the  court  for  the  pui'iK)se  of 
preparing  the  manusci-ipt  reports  of  the  decisions  for  publi- 
cation. Code  1860,  chapter  166,  section  1.  The  reporter 
simply  misapprehended  the  ground,  character  and  scope  of 
the  decision,  and,  by  his  erroneous  statement  in  the  syllabus, 
made  the  court  appear  to  have  decided  what  it  did  not  decide. 
In  I/(i}d'x  V.  Z//o//^,  92  Va.  32  (22  S.  E.  813),  Kiley,  Judge, 
reviews  the  case  of  Ila/e  v.  Chamherlnln  and  reaches  the 
conclusion  above  set  forth  as  to  what  the  court  actually 
decided.  lie  says:  "The  notice  wa,s  not  only  not  returned 
before  the  term,  l)ut  was  not  even  served  until  after  the 
term  l)egan.  It  could  not,  therefore,  be  put  on  the  docket 
at  that  term,  and  the  court  necessarily  held  that  it  could  not 
be  heard  at  that  term.'' 

As  the  notice,  in  respect  to  the  time  intervening  between 
the  service  thereof  and  the  hearing  of  the  moticm  and  between 
the  return  thereof  to  the  clerk's  office  and  the  hearing  of  the 
motion,  complies  literally  with  the  statute,  nothing  more 
should  l^e  required  unless  some  good  reason  is  shown  there- 
for. No  precedent  for  requiring  more  is  found  in  Hale  v. 
(%iniherUini  and  nothing  is  urged  in  the  brief  except  that 
the  case  must  Ix;  matured  for  hearing  before  the  commence- 
ment of  the  term,  and  tliis  is  based  upon  certain  language 
used  in  the  opinion  in  Hale  v.  Chamlerlaln  and  in  Iliggln- 
botfunn  V.  Ilazelden^  3  W.  Va.  266,  which  must  be  read  in 
the  light  of  what  was  actually  decided  in  those  cases.  What 
is  said  in  the  latter  case  emanated  from  the  former,  and  what 
is  decided  there  is  simply  that  the  case  was  not  in  a  condi- 
tion to  be  docketed  for  hearing  at  the  term  l)ecause  the  order 
of  publication  was  completed,  not  before  the  commencement 
of  the  term,  l)ut  on  the  first  day  of  the  term,  a  fact  which 
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put  the  case  in  the  class  of  Ila/e  v.  ChainlxrrlahK  Unless 
some  good  reason  can  be  assi^ed  for  the  inability  of  the 
clerk  to  docket  the  notice  which  was  returned  to  his  oflSice 
seven  days  before  the  beginning  of  the  term  can  be  shown, 
the  action  of  the  court  must  be  held  to  have  been  erroneous. 
We  are  unable  to  find  such  reason  in  the  brief  of  counsel  and 
also  to  perceive  any.  Section  1  of  chapter  181  requires  a 
docket  to  l)e  made  out  before  every  term  of  court,  including 
all  pending  cases.  As  this  notice  had  been  tiled  in  the  clerk's 
office  seven  days  before  tbe  commencement  of  the  term,  it 
could  have  Ijeen  docketed  just  as  well  as  if  it  had  been  returned 
twenty  days  before  the  term.  The  statute  is  phiin  and  cer- 
tain in  its  terms  and  needs  no  construction  beyond  what  is 
necessary  to  make  it  operate  in  harmony  with  other  parts  of 
the  law.  Its  purpose  is  to  provide  a  simple,  informal,  expe- 
ditious mode  of  recovering  money  due  on  contract,  under 
which  such  a  case  may  be  matured  for  trial  without  profes- 
sional aid,  and  its  efficacy  will  be  greatly  impaired,  if  not 
wholly  destroyed,  and  the  legislative  will  defeated,  if  the 
courts  engraft  upon  it  latent  technical  rules  and  requirements. 
As  to  its  character,  see  Board  v.  ParnonH^  ^1^1  W.  Va.  H()8; 
White  V.  Sj/demtncl-er,  6  W.  Va.  4();  4  Min.  Inst.  (Part  2) 
1()91. 

As  already  intimated,  such  a  defect  in  the  proceeding  as  is 
charged  would  not  call  for  the  quashing  of  a  notice  and  dis- 
missal of  the  proceeding.  It  would  only  prevent  the  docket- 
ing of  the  case  for,  and  trial  thereof  at,  the  term  specified  in 
the  notice. 

For  the  reasons  given,  the  judgment  will  be  reversed  and 
the  case  remanded  to  the  circuit  court  for  further  proceedings 
therein  according  to  law. 

liererxed. 
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CHARLESTON 

Brown  r.  Beck>vith. 
Submitted  June  15,  1905.     Decided  ()etol)er  24,  1905. 

1.  Personal  Property — Exemption — Uentimd  from  State. 

A  person  who  has  acquired,  under  the  provisions  of  chapter  41 
of  the  Code  of  1899,  the  right  to  have  personal  property  exempted 
from  forced  sale,  does  not  forfeit  it,  on  the  ground  of  non-resi- 
dence, until  he  begins  to  remove  his  person  from  his  place  of 
abode  in  this  State  to  another  state  or  country,  with  intent  to 
fix  his  residence  in  such  other  state  or  country,  although  he  may 
intend  to  leave  the  State  permanently  and  has  made  complete 
preparation  so  to  do  and  delivered  his  personal  property  and 
effects  for  shipment  to  a  point  outside  the  State,     (p.  142.) 

2.  Security  for  Costs — Xon'Restidency^Res-Judieata. 

A  finding  of  non-residence  on  a  suggestion  and  motion  to  require 
security  for  costs  in  a  pending  action,  is  not  ren  Judicata  in  another 
action  between  the  same  parties.  Such  proceeding  is  a  collateral 
one,  not  reaching  the  merits  of  the  case.     (p.  144.) 

i{.     KxEMrnoN  List,  Form  Of. 

An  exemption  list  and  claim,  irregular  in  form,  considered  and 
pronounced  sufficient,     (p.  144.) 

4 .     Personal  Property — A  ttach  mrnt — Exempt  ion  —Proreaa, 

An  order  of  attachment  is  process  within  the  meaning  of  sec- 
tions 23  and  24  of  chapter  41  of  the  Code,  against  w^hich  the  right 
to  exempt  personal  property  may  be  exercised,     (p.  145  ) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Minnie  Brown  against  B.  F.  Beckwith,  constable, 
etc.,  and  others.  From  a  decree  dissolving  an  injunction, 
plaintiff  appeals. 

Rcvert<ed  and  Injunction  Perpetuated. 

Walter  E.  McDougle,  for  appellant. 

H.  B.   DoDGK  and  L.  K.  Via,  for  appellees. 

POFFENBARGER,  J  U  DO  EI 

Minnie  Brown  complains  of  a  decree  of  the  circuit  court 
of  Wood  county,  dissolving  an  injunction  by  which  she 
attempted  to  prevent  the  sale  of  certain  personal  property 
claimed  by  her  as  exempt  under  the  i^rovisions  of  sec- 
tions 28  and  24  of  chapter  41  of  the  Code,  and  dismissing 
her  bill. 
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The  property  consisted  principally  of  household  goods,  and 
B.  F,  Beckwith,  constable,  was  proceeding  to  sell  the  same 
under  orders  of  a  justice  of  the  peace  in  attachment  proceed- 
ings, instituted  by  three  several  creditors  of  the  plaintiff, 
Samuel  L.  Koonse,  Samuel  Cross  and  A.  E.  Beatty.  The 
attachments  were  levied  on  the  9th  day  of  December,  1902, 
exemption  claims  were  delivered  to  the  officer  on  the  13th 
(lay  of  December,  1902,  judgments  were  rendered  and  orders 
of  sale  made  on  the  18th  day  of  Decemlxn%  1902,  and  on 
said  last  named  day  the  debtor  served  on  the  constable  written 
iastruraents,  demanding  the  release  of  the  property,  notify- 
ing him,  that,  in  case  of  his  refusal  to  do  so,  she  would  claim 
the  damages  allowed  by  law  for  detention  thereof.  By  some 
collateral  proceedings,  which  need  not  be  here  detailed, 
action  was  delayed  so  that  the  time  fixed  for  sale  was  the  5th 
day  of  March,  1903,  on  which  day  a  preliminary  injunction 
was  awarded  on  the  plaintiff\s  bill  against  the  justice,  con- 
stable and  creditors,  restraining  the  sale.  Answers  were  filed 
by  the  defendants,  depositions  were  taken  and  filed,  and,  on 
the  20th  day  of  August,  1903,  the  order  complained  of  was 
made  and  entered. 

The  defense  relied  upon  mainly  is  the  alleged  non-residence 
of  the  plaintiff  at  the  time  she  presented  her  claim  of  ex- 
emption. She  had  occupied  as  tenant  a  certain  house  in  the 
city  of  Parkersburg,  from  which,  on  the  day  on  which  the 
actions  were  commenced  and  her  property  seized,  she  had 
removed  all  her  property  and  effects,  including  her  wearing 
apparel  not  in  actual  use,  to  the  wharfboat  at  said  city  and 
had  them  consigned  to  herself  at  Marietta  in  the  state  of 
Ohio  and  had  vacated  the  house  in  which  she  had  resided. 
She  testifies  that  she  staid  at  the  Dewitt  hotel  in  Parkersburg 
on  the  night  of  the  day  on  which  her  property  was  sent  to 
the  wharfboat  and  levied  upon,  and  later,  went  to  the  resi- 
dence of  a  Mrs.  Cbre,  in  Parkersburg,  with  whom  she  staid 
for  some  time,  and  then  went  to  another  place  in  said  city. 
She  denies  that  she  ever  had  any  intention  of  leaving  the 
city,  and  explains  the  shipment  of  her  property  by  saying 
she  had  rented  it  to  certain  persons  in  Marietta.  In  addition 
to  the  fact  of  the  removal  of  plaintiff's  property  and  the 
evidence  of  intent  on  her  part  to  take  up  her  residence  at 
Marietta,  the  defendant's  rely  upon  testimony  showing  her 
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presence  at  Marietta  at  a  time  subsequent  to  the  presentation 
of  her  exemption  claim  and  also  an  admission  made  by  her 
in  an  action  which  she  prosecuted  in  a  justice's  court  against 
the  constable  for  damages  for  the  detention  of  the  property. 
This  trial  was  had  at  Williamstown,  directly  opposite  the 
city  of  Marietta,  and  a  witness  testifies  that  she  came  to 
Williamstown,  on  the  morning  of  the  trial,  from  Marietta. 
On  that  occasion,  she  testified  that  she  had  no  legal  resi- 
dence. 

If  it  be  conceded  that  the  evidence  justified  the  finding  by 
the  court  of  a  fixed  intention  on  the  part  of  the  apx)ellant 
to  remove  from  Parkersburg  to  Marietta,  and  of  preparation 
by  her  to  do  so,  we  are  confronted  with  the  question,  whether 
there  does  not  yet  remain  to  be  supplied  one  essential  element 
of  change  of  residence,  namely,  actual  commencement  of  re- 
moval, not  of  the  property,  but  of  the  person,  personal  de- 
parture from  the  old  place  of  residence  in  the  State  for  the 
new  outside  of  it.  Burt  v.  Alien,  48  W.  Va.  154,  decides 
that  within  the  meaning  of  attachment  laws  a  person  be- 
comes a  non-resident  the  moment  he  begins  the  removal  of 
his  person  from  the  place  of  his  residence,  with  intent  to 
acquire  a  residence  in  another  state,  ev^en  before  he  gets 
outside  the  State.  To  the  same  effect  are  Moore  v.  Holt,,  10 
Grat.  289,  and  Clarh  v.  ^Vard,  12  Grat.  440.  According  to 
many  authorities,  such  commencement  of  removal,  coupled 
with  an  intent  to  abandon  the  state,  falls  short  of  the  requi- 
sites of  non-residence.  Shinn  on  Attach,  section  9C  says,  it  is 
necessary  that  the  defendant  acquire  a  residence  and  place  of 
abode  outside  of  the  state.  Drake  on  Attach,  section  64  says, 
a  mere  purpose  to  change  residence,  evidenced  by  acts  of  the 
removal  of  the  party's  property,  will  not  make  him  a  non- 
resident of  the  state  from  which  he  purposes  to  depart  until 
he  shall  have  begun  at  least  the  removal  of  his  person.  Wade 
on  Attach,  section  78,  accords  with  the  proposition  last  above 
stated.  No  case  has  been  found  which  propounds  a  doctrine 
more  rigid  and  illiberal  toward  the  defendant.  Hence,  it  may 
be  safely  said  that  by  the  great  weight  of  authority  nothing 
short  of  such  act  of  removal,  accompanied  by  intent  to 
abandon  the  state,  will  render  the  party  amenable  to  an  at- 
tachment on  the  ground  of  non-residence.  This  proposition 
seems  to  be  in  accord  with  the  general  principles  of  the  law 
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relating  to  domicile  and  residence,  enunciated  by  this  Court 
in  mite  V.  Tennant,  31  W.  Va.  790,  as  follows:  "The 
original  domicile  continues  until  it  is  fairly  changed  for 
another.  It  is  a  legal  maxim  that  every  person  must  have  a 
domicile  somewhere;  and  he  can  have  but  one  at  a  time  for 
the  same  purpose.  From  this  it  follows  that  one  can  not 
be  lost  or  extinguished  until  another  is  acquired.  Baird  v. 
Byriie^  3  Wall.  Jr.  1.  When  one  domicile  is  definitely  aban- 
doned and  a  new  one  selected  and  entered  upon,  length  of 
time  is  not  important;  one  day  will  be  sufficient,  provided  the 
a)u'mm  exists.  Even  when  the  point  of  destination  is  not 
reached,  domicile  may  shift  i?i  ithiere^  if  the  abandonment  of 
the  old  domicile  and  the  setting  out  for  the  new  are  plainly 
shown.  Mvnroe  v.  Douglom^  5  Madd.  405.  Thus  a  con- 
structive residence  seems  to  be  sufficient  to  give  domicile, 
though  an  actual  residence  may  not  have  begun." 

Burt  V.  AUen^  cited,  further  declares  that  the  elements  of 
non-residence  in  the  law  of  attachment  and  the  elements  of 
non-residence  within  the  meaning  of  the  statutes  conferrin^tJ: 
a  right  to  exempt  personal  property  from  forced  sales  are 
the  same.  This  position  seems  to  be  supported  by  both  prin- 
ciple and  reason.  Surely,  the  law  is  not  less  favorable  to  the 
claimant  of  a  constitutional  right  of  a  character  so  high  that 
the  statutes,  providing  for  its  vindication,  are,  by  the  courts 
of  almost  all  the  states  liberally  construed,  12  Am.  &  Eng. 
Enc.  Law,  75,  than  to  the  right  of  a  debtor  to  defeat  an  at- 
tachment. In  the  former  case  the  law  impresses  upon  the 
property  a  status,  immunity  from  forced  sale,  and  with- 
draws it  from  the  reach  of  the  creditor;  in  the  latter,  the 
party  is  only  given  the  benefit  of  a  strict  construction  of  rem- 
edial statutes,  designed  to  give  the  creditor  a  means  of  ob- 
taining from  him  what  he  is  entitled  to  have,  satisfaction  of 
his  debt  out  of  the  property.  In  both  instances  the  law  is 
liberal  to  the  debtor.  Hence,  it  would  seem  that  in  both 
cases  the  same  rules  for  determining  the  question  of  non-resi- 
dence ought  to  govern. 

What  evidence  in  the  case  supplies  this  element  of  personal 
removal?  Nobody  testifies  to  any  departure  by  the  appellant 
from  Parkersburg.  A  witness  states  that  she  came  from 
Marietta  to  Williamstown  to  attend  the  trial  of  an  action 
brought  by  her  a^inst  the  constable  and  that,  on  that  occa- 
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sion,  she  said  she  had  no  legal  residence.  Her  coming  from 
Marietta  is  in  no  sense  inconsistent  with  the  retention  of  her 
residence  in  Parkersburg  at  the  time,  which  she  estabhshes 
by  the  testimony  of  herself  and  other  witnesses.  The  state- 
ment that  she  had  no  legal  residence  must  l)e  subject  to  the 
rule  that  slie  did  have  a  legal  residence  somewhere;  for, 
having  had  a  residence  in  this  State,  it  continued  until  she 
acquired  one  elsewhere.  The  language  in  Burt  v.  Allen,, 
imi)orting  that  one  need  not  acquire  a  domicile  or  residence 
in  another  state  in  order  to  render  him  a  non-resident  of  this 
State,  means  that  there  need  not  be  an  actual  domicile  or  resi- 
dence in  another  state.  There  may  be  a  constructive  residence 
in  either  state  for  the  purpose  of  working  out  the  legal 
rights  of  parties.  Appellant  not  having  acquired  either  an 
an  actual  or  constructive  residence  elsewhere,  her  residence 
in  this  State  must  be  deemed  to  have  continued.  Our  con- 
clusion is  that  the  evidence  wholly  fails  to  establish  the 
element  of  actual  removal  to  a  place  out  of  the  State  and 
also  the  inception  or  beginning  of  such  removal  within  it. 

On  the  (luestion  of  residence,  the  principle  of  reti  Judicata 
is  relied  upon.  In  the  action  by  the  appellant  against  the 
constable,  an  affidavit  of  her  non-residence  was  filed  and  a  de- 
mand made  for  security  for  costs.  This  motion  was  resisted  and 
evidence  was  heard  upon  it  and  the  justice,  believing  non- 
residence  to  have  l>een  established,  recjuired  security  to  be 
given,  and,  in  default  thereof,  dismissed  the  action.  Tliis 
was  not  a  hearing  on  the  merits,  but  one  upon  a  mere  col- 
lateral motion,  ''A  judgment  not  based  upon  the  merits  is 
not  final  and  conclusive  in  the  sense  that  a  plea  of  res  judi- 
cata may  be  founded  on  it.''  21  Am.  &  Eng.  Enc.  Law 
2(>().  A  nonsuit  is  not  res  judicata.  Id,  271.  The  dismissal 
in  eciuity  for  want  of  jurisdiction  or  any  cause  preclud- 
ing inciuiry  into  the  merits  is  not  ren  judicata.  Id, 
Til, 

But  one  other  proposition  remains  to .  be  disposed  of, 
namely,  that  the  claim  of  exemption  is  insufficient,  which 
contention  is  l)ased  upon  two  grounds,  one  of  which  is  predi- 
cated upon  the  following  language  in  the  affidavit:  ''That 
she  is  entitled  to  have  and  claims  all  the  above  listed  property 
claimed  by  her  as  husband  and  parent  exempt  from  execu- 
tion or  other  process  in  the  above  cause."      The  point  made 
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is  that  she  does  not  specify  the  character  in  which  she  claims. 
To  determine  this  question  it  is  necessary  and  proper  to  read 
the  language  above  quoted  in  connection  with  another  part 
of  the  affidavit  in  which  the  appellant  says  she  is  a  parent 
and  resident  of  the  State.  This  language  established  her 
character  as  a  female  parent  and  is  wholly  inconsistent  with 
the  character  of  husband.  Moreover  the  word  "husband" 
was  used  by  way  of  recital  and  description  of  the  property, 
and  its  use  appears  to  have  been  a  mere  inadvertence.  So 
read,  the  affidavit  plainly  asserts  a  claim  as  parent  and 
resident.  In  this  respect,  the  demand  is  sufficiently  certain 
in  a  legal  sense.  The  other  is  based  upon  the  assertion  that, 
at  the  time  the  officer  received  the  lists  and  claims  of  exemp- 
tion, he  held  no  execution  or  other  process,  authorizing  a  sale 
of  the  prox)erty.  The  statute  clearly  includes  an  order  of 
attachment  within  the  term  "process."  In  section  25  of 
chapter  41,  attachment  is  specifically  mentioned,  and  pro- 
vision made  for  release  by  the  officer  of  claims  and  demands, 
garnisheed  under  the  order  of  attachment.  While  there  is 
no  specific  direction  to  him  as  to  property  levied  upon  and 
taken  into  his  possession  under  an  order  of  attachment,  the 
provision  for  the  release  of  claims  and  demands  suggested 
and  garnisheed,  shows  a  clear  legislative  intent  that  the 
officer  shall  not,  after  the  delivery  to  him,  of  the  lists  spec- 
ified in  the  statute,  and  the  lapse  of  the  time  prescribed  for 
appraisement,  withhold  the  possession  of  property  taken 
under  process  of  sxiy  kind,  unless  it  be  in  respect 
to  claims  which  are  excepted  from  the  operation  of  the 
exemption  law. 

The  conclusion  resulting  from  this  examination  of  the 
record  and  authorities  is  that  the  circuit  court  erred  in  dis- 
solving the  injunction  and  dismissing  the  bill,  and  that  the 
decree  must  be  reversed  with  costs  in  this  Court  to  the  appel- 
lant, the  bill  reinstated  and  a  decree  entered  perpetuating  the 
injunction  and  requiring  the  appellees  to  pay  to  the  appellant 
her  costs  in  the  circuit  court. 

Reversed  and  Injunction  Perpetuated. 
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CHARLESTON. 

State  v.  Moyer. 

Submitted  September  12,  1905.     Decided  October  31,  1905. 

1  Embezzlement. 

Embezzlement  is  a  fraudulent  appropriation  or  misapplication  of 
the  property  of  another  by  one  in  whose  care  it  has  been  intrusted, 
with  the  intention  of  depriving  the  owner  thereof,     (p.  149.) 

2  Embezzlement. 

Under  section  19.  chapter  18.  Acts  1903.  in  order  to  constitute 
the  crime  of  embezzlement,  it  is  necessary  to  show.  (1)  the  trust 
relation  of  the  person  charged,  and  that  he  falls  within  that  class 
of  persons  named;  (2)  that  the  property  or  thing  claimed  to  have 
been  embezzled  or  converted  is  such  property  as  is  embraced  in  the 
statute;  (3)  that  it  is  the  property  of  another  person;  (4)  that  it  came 
into  the  possession,  or  was  placed  in  the  care,  of  the  accused, 
under  and  by  virtue  of  his  office,  place  or  employment;  (5)  that  his 
manner  of  dealing  with  or  disposing  of  the  property,  constitute  a 
fraudulent  conversion  and  an  appropriation  of  the  same  to  his  own 
use,  and  (6)  that  the  conversion  of  the  property  to  his  own  use  was 
with  the  intent  to  deprive  the  owner  thereof,     (p.  149.) 

3  Embezzlement.  , 

The  mere  detention  of  money  belonging  to  another,  without  a 
fraudulent  intent  to  deprive  that  other  of  his  property,  does  not 
constitute  embezzlement,     (p.  149.) 

4  Embezzlement— rria^—^wVienc^. 

On  a  trial  for  embezzlement,  evidence  of  the  solvency  of  the  de- 
fendant, at  or  immediately  prior  to  the  time  of  the  alleged  embez- 
zlement.  is  admissible,     (p.  151.) 

5  Criminal  hAYi—Oood  Character— Evid^ce, 

In  a  criminal  prosecution,  evidence  of  the  previous  good  char- 
acter of  the  defendant  is  always  admissible,  but  it  should  be  con- 
fined to  the  trait  of  character  at  issue,     (p.  152.) 

6  Embezzlement— Join^  Ownership. 

Where,  by  the  terms  of  the  contract  under  which  an  agent  is 
employed  to  collect  money  on  commission,  he  is  required  to  turn 
over  to  his  employer  the  whole  amount  collected  before  being  enti- 
tled to  commissions,  the  agent  is  not  such  a  joint  owner  of  the  fund 
as  will  prevent  his  prosecution  and  conviction  for  the  embezzlement 
of  the  whole  sum.     (p.  153.) 

7  Embezzlement— /Tw^ri/cfwTw. 

On  a  trial  for  embezzlement,  it  is  not  error  to  instruct  the  jury 
that  if  the  money,  or  any  portion  of  the  money  alleged  to  have  been 
embezzled,  came'  into  the  defendant's  hands  as  the  agent  of  and  in 
behalf  of  his  principal,  and  that  he  fraudulently  converted  the  said 
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money,  or  some  portion  of  the  same,  to  his  own  use,  that  he  would 
be  guilty  of  the  embezzlement  thereof,     (p.  154.) 

8.  Embezzlement — Evideiics. 

Under  an  indictment  for  embezzlement,  it  is  sufficient  for  the 
State  to  prove  the  embezzlement  of  any  part  of  the  amount  alleged 
to  have  been  embezzled,     (p.  154.) 

9.  Embezzlement — Denumd. 

In  a  prosecution  for  embezzlement,  it  is  not  necessary  to  show 
a  demand  for  the  return  of  money  collected  by  an  agent,  and  a 
refusal  upon  his  part  to  do  so,  where,  by  the  terms  of  the  contract, 
the  time  for  an  accounting  and  the  payment  of  the  money,  is 
definitely  fixed,     (p.  155.) 

10.  Embezzlement — Presumptions. 

But  under  our  statute,  in  a  prosecution  for  embezzlement,  if  it 
appears  that  the  money  or  property  is  unlawfully  withheld  by  the 
accused  from  the  person  entitled  thereto,  and  that  he  has  failed 
to  restore  or  account  for  such  money,  or  other  property,  within 
thirty  days  after  proper  demand  has  been  made  therefor,  he  shall 
be  presumed  to  be  guiltj',  but  such  presumption  may  be  rebutted 
by  proof,     (p.  155.) 

11.  Embezzlement — Bernard, 

While  such  demand  may  be  made  for  the  purpose  of  creating  the 
presumption  of  fraudulent  conversion  against  the  accused,  yet  it  is 
not  essential  when  the  embezzlement  or  fraudulent  conversion  can 
be  otherwise  proven,  except  when,  under  the  peculiar  circumstances 
of  the  case,  a  demand  should  be  made.     (p.  155.) 

12.  Embezzlement. 

On  the  trial  of  a  charge  of  embezzlement,  proof  that  the  money 
alleged  to  have  been  embezzled  by  an  agent  was  received  in  several 
sums,  at  dififerent  times,  and  from  different  persons,  during  a 
course  of  continuous  dealing  between  such  agent  and  his  principal, 
will  support  a  verdict  of  the  jury,  finding  the  aggregate  sum  as 
the  amount  of  a  single  embezzlement,     (p.  157.) 

Error  to  Circuit  Court,  Fayette  County. 
William  C.  Moyer  was  convicted  of  embezzlement,  and 
brings  error. 

Reversed. 

.     Adam  LnrLBPAGE  and  J.  R.  Thrift,  for  plaintiff  in  error. 
Clarke  W.  May,  Attorney  General,  for  the  State. 

Sanders,  Judge: 

This  case  is  here  on  a  writ  of  error  to  the  judgment  of  the 
criminal  court  of  Fayette  county,  convicting  the  defendant  of 
embezzlement. 
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We  are  asked  by  the  Attorne^^  General  to  dismiss  the  case, 
for  the  reason  that  application  for  the  writ  of  error  should 
first  have  been  made  to  the  circuit  court,  or  judge  thereof, 
and  upon  the  refusal  of  the  court  or  judge  to  grant  the  writ, 
or  upon  the  affirmance  of  the  judgment  by  the  circuit  court 
after  granting  the  same,  then  application  could  be  made  to 
this  Court  for  such  writ.  The  printed  record  does  not  show 
that  the  prisoner's  application  for  a  writ  of  error  was  acted 
upon  by  the  circuit  court,  but  this  is  a  clerical  error,  for  the 
original  transcript  of  the  record  shows  that  the  defendant  did 
present  his  petition  to  the  judge  of  the  circuit  court  for  such 
writ,  and  that  it  was  refused.  Therefor,  the  law  in  this 
respect,  has  been  complied  with. 

The  conviction  is  sought  to  be  upheld  under  section  19, 
chapter  18,  Acts  1903,  amending  and  re-enacting  section  19, 
chapter  145,  of  the  Code,  which  provides:  "If  any  officer, 
agent,  clerk  or  servant  *  *  *  of  any  incorporated  bank, 
or  other  corporation  *  *  *  embezzle  or  fraudulently 
convert  to  his  own  use,  bullion,  money,  bank  notes,  security 
for  money,  or  any  effects  or  property  of  any  other  person, 
which  shall  have  come  into  his  possession  or  been  placed  un- 
der his  care  or  management,  bj^  virtue  of  his  office, 
place  or  employment,  he  shall  be  guilty  of  larceny  thereof. 
In  the  prosecution  of  any  such  officer,  agent,  clerk  or  servant, 
charged  with  such  embezzlement,  fraudulent  conversion  or 
larceny,  if  it  appear  that  the  possession  of  such  bullion, 
money,  bank  notes,  securit^?^  for  money  or  other  property  is 
unlawfully  withheld  by  such  officer,  agent,  clerk  or  servant, 
from  the  person  or  persons  entitled  thereto,  and  that  such 
officer,  agent,  clerk  or  servant  has  failed  or  refused  to  restore 
or  account  for  such  bullion,  money,  bank  notes,  security  for 
money  or  other  property,  within  thirty  days  after  proper 
demand  has  been  made  therefor,  such  accused  officer,  agent, 
clerk  or  servant  shall  be  presumed  to  be  guilty  of  such 
offense;  but  the  accused  may  rebut  such  presumption  by  dis- 
proving any  such  facts  or  by  other  competent  testimony  ger- ' 
mane  to  the  issue,  upon  the  trial." 

The  defendant  is  charged  with  having  entered  into  a  con- 
tract with  the  Prudential  Insurance  Company  of  America,  a 
corporation,  to  solicit  and  write  life  insurance  for  it,  and  that 
he  entered  upon  his  employment  thereunder  as  such  agent, 
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and  solicited  and  received  various  applications  for  life  insur- 
ance policies,  and  collected  the  premiums  therefor,  and 
fraudulently  converted  the  amount  thereof  to  his  own  use. 
The  defendant  admits  the  employment,  and  the  collection  by 
him  of  the  various  sums  of  money  as  premiums  on  said  poli- 
cies, but  claims  that  he  made  a  true  accounting  thereof  to  his 
employer. 

Embezzlement  is  purely  a  statutory  offense.  It  was  un- 
known to  the  common  law,  and  the  statute  w^as  enacted  for 
the  purpose  of  supplying  what  were  regarded  as  defects  in 
the  common  law  of  larceny,  so  as  to  reach  and  punish  for  the 
fraudulent  conversion  of  money  or  property  which  could  not 
be  reached  by  the  common  law.  And  while  our  statute  de- 
nominates the  offense  larceny,  and  concludes  by  providing 
that  the  person  so  committing  an  act  of  embezzlement  shall 
te  deemed  guilty  of  larceny,  yet  embezzlement  is  generally 
regarded  as  a  separate  and  distinct  crime,  and  is  so  treated. 
The  distinction  between  embezzlement  and  larceny  is  that 
embezzlement  is  the  wrongful  conversion  of  property  without 
trespass,  or  where  the  original  taking  and  possession  is  law- 
ful. In  order  to  constitute  the  offense,  it  is  necessary  that 
the  property  embezzled  should  come  lawfully  into  the  hands 
of  the  party  embezzling,  and  by  virtue  of  the  i)osition  of 
trust  he  occupies  to  the  person  whose  property  he  takes. 
Under  our  statute,  referred  to,  it  is  necessaVy  to  show,  first, 
the  trust  relation  of  the  person  charged,  and  that  he  falls 
within  that  class  of  persons  named;  second,  that  the  property 
or  thing  claimed  to  have  l)een  embezzled  or  converted  is  such 
property  as  is  embraced  in  the  statute;  third,  that  it  is  the 
property  of  another  person;  fourth,  that  it  came  into  the 
possession,  or  was  placed  in  the  care,  of  the  accused  under 
and  by  virtue  of  his  office,  place  or  employment;  fifth,  that 
his  manner  of  dealing  with,  or  disposing  of,  the  property, 
constituted  a  conversion  and  appropriation  of  the  same  to  his 
own  use;  and,  sixth,  that  the  embezzlement  or  fraudulent 
conversion  of  the  property  to  his  own  use  was  with  the  intent 
to  deprive  the  owner  of  his  property. 

A  mere  detention  of  money  belonging  to  another,  without 
a  fraudulent  intent  to  convert  it  to  the  use  of  the  one  by 
whom  it  is  detained,  and  to  deprive  that  other  person  of  such 
property,  does  not  constitute  embezzlement.     The  appropria- 
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tion  of  money  held  by  an  agent  is  not,  under  our  statute, 
larceny,  unless  it  be  done  with  the  fraudulent  intent  to  de- 
prive the  owner  of  his  property,  or  the  use  and  benefit  there- 
of. The  mere  fact  of  the  appropriation  or  use  of  property 
may  be  an  innocent  exercise  of  dominion,  if  the  intention 
exists  to  repay  or  restore  it.  It  is  the  fraudulent  intent  that 
constitutes  the  offense — the  intention  to  make  an  absolute 
appropriation,  as  contradistinguished  from  a  temporary  use 
without  any  design  to  defraud  the  owner  or  deprive  him  of 
his  property.  If  the  Legislature  intended  to  make  the  mere 
use  of  money  or  other  property  mentioned  an  offense,  it 
should'not  have  used  the  language  in  the  act,  which  says,  to 
"embezzle  or  fraudulently  convert  to  his  own  use." 

Now  applying  the  facts  to  this  case.  It  is  established,  in 
fact,  it  is  not  otherwise  contended,  that  the  accused  was  the 
agent  of  the  insurance  company,  and  as  such  agent  he  solicited 
and  wrote  for  it  certain  life  policies,  and  received  the  pre- 
miums therefor.  The  persons  for  whom  the  policies  were 
written,  and  the  amount  of  the  i)remiums  paid  therefor,  need 
not  be  given,  because  there  is  no  material  difference,  if  any 
at  all,  upon  this  question.  But  while  the  State  contends  that 
these]Ipreraiums  have  not  been  paid  to  the  insurance  company, 
yet  the  defendant  claims  to  have  paid  all  the  premiums  col- 
lected by  him,  and  in  addition,  that  the  company  was  indebted 
to  him  at  the  tinie  he  ceased  to  work  for  it.  Therefore,  upon 
this  question,  there  is  a  direct  conflict  between  the  defendant 
and  the  witness.  Carter,  who  was  the  agent  of  the  company 
to  whom  the  defendant  was  authorized  to  make  these  pay- 
ments. The  defendant  claims  that  he  made  all  these  paj^- 
ments  to  Carter,  while  Carter  denies  this  statement.  These 
witnesses  stand,  in  this  case,  with  equal  interests,  because  if 
Carter  did  receive  the  money,  he  is  liable  to  his  company  the 
same  as  the  defendant  would  be,  if  he  has  not  made  such  pay- 
ments. But,  inasmuch  as  this  was  a  question  of  fact,  and  the 
jury  found  that  fact  against  the  prisoner,  the  next  question 
is,  was  there  a  fraudulent  conversion  of  the  money  by  the 
prisoner  to  his  own  use,  with  the  intention  of  depriving  the 
owner  of  his  property;  but  if  there  has  been  a  conversion  of 
any  kind  shown,  and  if  so,  whether  or  not  it  is  shown  to  have 
been  done  with  fraudulent  intent,  so  as  to  come  within  the 
foregoing  definition,  we  will  not  say,  inasmuch  as  the  case 
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must  be  reversed  for  another  reason;  neither  will  we  refer  to 
the  evidence,  except  in  so  far  as  may  be  necessary  in  dealin^^ 
with  the  other  questions  involved. 

The  defendant  complains  that  the  court  refused  to  permit 
him  to  introduce  evidence  showing  the  amount  of  money  he 
had  on  deposit  in  the  bank  when  he  quit  the  employment  of 
the  company.  In  a  prosecution  for  embezzlement,  the  law 
does  not  presume,  merely  because  money  has  been  entrusted 
to  an  individual,  he  has  embezzled  it;  but  when  the  State 
makes  such  charge,  it  must  prove  its  truth.  It  does  not 
devolve  upon  the  defendant  to  disprove  it,  or  to  show  what 
disposition  he  made  of  the  money.  "Since  the  crime  of  em- 
bezzlement depends  upon  the  existence  of  a  fraudulent  intent 
in  the  mind  of  the  person  by  whom  the  money  or  property  is 
alleged  to  have  been  converted,  a  wide  scope  is  given  to  the 
evidence  which  may  be  introduced  by  the  State  to  show  a 
fraudulent  or  criminal  intent,  or  on  behalf  of  the  defense  to 
show  the  absence  thereof.''  10  Am.  &  Eng.  Enc.  Law,  (2 
Ed.),  1032,  and  cases  cited.  "Since  from  its  nature  intent  is 
incapable  of  direct  proof,  great  latitude  is  necessarily  allowed 
in  proving  this  element  of  the  offense.  Broadly  speaking,  any 
evidence  is  admissible  which  has  a  tendency ,  even  the  slightest, 
to  establish  fraudulent  intent  on  the  one  hand,  or  on  the 
other  to  show  the  bona  fidea  of  the  accused."'     15  Cyc.  529. 

On  the  question  of  fraudulent  conversion  and  criminal 
intent,  it  is  competent  to  prove  the  financial  condition  of  the 
defendant.  Proof  of  solvency  would  be  admissible  to  show  the 
improbabilty  of  the  act,  and  all  evidence  and  circumstances, 
however  slight,  which  tend  to  prove  the  improbability  of 
the  commission  of  an  offense,  should  go  to  the  jury,  as  the 
question  of  criminal  intent  is  for  the  jury  to  pass  upon,  from 
all  the  facts  and  circumstances  before  them.  "On  the  other 
hand,  the  fact  that  a  person  was  in  possession  of  money, 
tends  to  negative  a  desire  to  obtain  it  by  crime  or  by  borrow- 
ing, and  is  always  admissible."  1  Wig.  on  Ev.,  p.  476;  and 
in  l\  S.  V.  Camp,  2  Idaho,  215,  the  Court  held:  ''On  a  trial 
for  embezzlement,  evidence  is  competent  of  defendant's 
pecuniary  condition  immediately  prior  to  and  during  the  time 
the  offense  is  alleged  to  have  been  committed." 

It  is  true  that  Moore,  a  witness  for  the  State,  testified  that 
the  defendant  had  in  bank  $205.15,  but  this  does  not  con- 
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elude  the  defendant.  He  is  not  bound  by  this  statement, 
but,  on  the  other  hand,  he  had  the  right  to  contest  it,  if  he  so 
desired. 

Then,  again,  the  court  instructed  the  jury  that  if  at  the 
time  the  defendant  left  the  service  of  the  company  he  had 
enough  money  in  the  bank  to  discharge  anything  that  he 
might  have  owed  the  company,  that  they  should  consider  the 
fact  in  determining  whether  he  had  an  intention  to  embezzle 
the  funds.  If  the  jury  were  to  take  this  fact  into  considera- 
tion, it  certainly  was  proper  for  them  to  hear  evidence  on 
this  point,  and  it  should  not  be  confined  to  the  State  giving 
evidence  of  this  character,  but  the  defendant  should  have 
been  permitted  to  show  what  funds  he  had  there.  He  may 
have  had  many  times  the  amount  of  the  company's  claim, 
which  was  about  $150.00,  and  if  so,  he  had  the  right  to  put 
this  fact  before  the  jury.  Motive  is  generally  an  important 
inquiry  in  a  criminal  prosecution.  It  would  be  improbable 
that  a  man  of  much  means  would  embezzle  a  very  small  sum 
of  money,  and  the  jury  should  have  all  such  facts  before  them 
in  passing  upon  the  question  of  fraudulent  conversion  and 
criminal,  intent. 

The  defendant  excepted  to  the  ruling  of  the  court  in  refus- 
ing to  permit  certain  questions  propounded  by  him  to  wit- 
nesses in  an  eflfort  to  prove  good  character,  to  l>e  answered. 
Evidence  of  previous  good  character  of  a  person  charged  with 
crime  is  always  admissible.  It  is  a  fact  which  he  is  entitled  to 
have  submitted  to  the  jury,  the  same  as  any  other  fact  or  cir- 
cumstance favorable  to  him.  Justice  Cooley,  in  People  v.  Gar- 
hutt,  17  Mich.  9,  97  Am.  Dec,  162,  in  calling  attention  to  the 
importance  of  this  class  of  testimony,  said:  *'Good  character 
is  an  important  fact  with  every  man;  and  never  more  so  than 
when  he  is  put  on  trial  charged  with  an  offense  which  is  ren- 
dered improbable  in  the  last  degree  by  a  uniform  course  of 
life  wholly  inconsistent  with  any  such  crime.  There  are 
cases  when  it  becomes  a  man's  sole  dependence,  and  yet  it 
may  prove  sufficient  to  outweigh  evidence  of  the  most  posi- 
tive  character."  So,  also,  in  Hanney  v.  Cominomcealth,  9 
Atl.  (Pa.),  339,  in  holding  that  evidence  of  good  character  is 
a  substantial  fact,  like  any  other  fact  tending  to  establish 
defendant's  innocence,  and  that  it  should  be  so  regarded  by 
both   the   court  and  jury,  observed  that:     * 'Character  is  of 
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importance  in  this:  it  may  of  itself,  in  spite  of  all  evidence 
to  the  contrary  raise  a  reasonable  doubt  in  the  minds  of  the 
jury,  and  so  produce  an  acquittal.  An  honest  man  may, 
through  malice  or  otherwise,  he  charged  with  crime,  and  his 
life  or  liberty  be  endangered  bj'  fallacious  circumstances  or 
perjury,  and  he  may  be  able  to  produce  no  evidence  to  prove 
his  innocence  except  his  own  oath;  and  if,  in  such  case,  a 
blameless  life  and  unstained  character  are  of  no  avail — are  a 
mere  makeweight  in  a  doubtful  case — his  condition  is  a  sad 
one/- 

It  is  so  fundamental  that  every  man  charged  with  a  criminal 
offense  has  the  right  to  prove  his  previous  good  character, 
that  it  is  not  necessary  to  say  more  on  the  subject;  but  the 
evidence  should  be  confined  to  the  trait  of  character  involved 
in  the  prosecution.  As  in  this  case,  the  trait  of  character  in 
issue  is  one  of  honesty  and  fair  dealing,  evidence  that  the 
defendant  is  a  peaceable,  quiet  and  law-abiding  citizen,  or 
that  he  is  a  man  of  sober  and  industrious  habits,  would  not 
be  admissible,  because  these  questions  do  not  bear  upon  the 
defendant's  character  for  honesty.  The  questions  asked  may 
be  too  general  in  form,  but  as  to  that  we  do  not  say,  because 
they  can  be  corrected  upon  the  next  ti'ial. 

It  is  claimed  that  the  court  erred  in  giving  certain  instruc- 
tions for  the  State,  and  in  refusing  two  instructions  offered 
by  the  defendant.  The  first  instruction  given  for  the  State 
is  as  follows:  '"The  court  instructs  the  jury  that  if  a  person 
is  an  officer,  agent,  clerk  or  servant  of  a  corporation,  and 
receive  money  for  or  on  account  of  such  corporation,  and  he 
fraudulently  converts  the  whole  sum  to  his  own  use,  he  will  be 
guilty  of  eml:)ezzlement  though  he  may  be  entitled  to  a  share 
of  such  money  as  commission."  This  instruction  involves 
the  question  as  to  whether  or  not  an  agent  who  collects  money 
under  a  contract  to  retain  a  certain  amount  thereof  as  com- 
mission, and  to  turn  over  the  remainder  to  his  principal,  has 
such  an  interest  in  the  fund  that  he  cannot  be  convicted  of 
embezzlement  of  the  whole.  This  question  is  presented  by 
the  instruction,  yet  it  does  not  arise  in  this  case,  because,  by 
the  contract  under  which  the  defendant  was  employed,  he 
was  not  given  the  right  to  retain  his  commission,  but  the 
contract  provides  that  he  shall  not  be  entitled  to  commissions 
except  when  the  premiums  have  been  paid  to  the  company 
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in  cash,  and,  also,  he  is  required  each  week  to  make  a  true 
account  of  all  moneys  received  by  him,  and  to  return,  at  the 
same  time,  all  moneys  whatsoever  received  by  him,  and  that 
he  is  to  receive  a  salary  amounting  to  a  certain  per  cent,  of 
his  collections.  Therefore,  the  instruction,  without  the  con- 
cluding words,  ''though  he  may  be  entitled  to  a  share  of 
such  money  as  commissions,*"  is  good,  and  if  good  without 
these  words,  the  fact  that  they  are  added  does  not,  in  any 
way,  prejudice  the  defendant. 

Instruction  No.  2,  complained  of,  is  as  follows:  "The 
court  instructs  the  jury  that  if  they  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  prisoner,  Wm.  C.  Moyers^ 
was  an  officer,  agent,  clerk  or  servant  of  the  Prudential 
Insurance  Company  of  America,  a  corporation,  from  the  1st 
day  of  April,  1903,  to  the  1st  day  of  January,  1904,  and  as 
such  officer,  agent,  clerk  or  servant  of  said  corporation  that 
the  money  or  any  jwrtion  of  the  money  mentioned  in  said 
indictment  came  into  his  hands  for  and  in  behalf  of  the  said 
The  Prudential  Insurance  Company  of  America,  and  that  the 
prisoner  fraudulently  converted  the  said  money  or  some  por- 
tion of  the  same  to  his  own  use,  then  the  said  prisoner  would 
be  guilty  of  the  embezzlement  thereof  as  charged  in  the 
indictment."  Complaint  is  made  against  this  instruction  as 
telling  the  jury  that  if  the  defendant  embezzled  any  portion 
of  the  money  mentioned  in  the  indictment,  that  he  would  be 
guilty  of  eml)ezzling  the  whole  sum  charged.  I  do  not  think 
it  subject  to  this  criticism,  because  it  says  if  the  money 
or  any  portion  of  the  money  mentioned  in  the  indictment 
came  into  the  defendant's  hands,  and  that  he  converted  the 
same,  or  some  portion  thereof,  to  his  own  use,  then  he  would 
be  guilty  of  the  embezzlement  thereof,  as  charged  in  the 
indictment.  This  evidently  means  that  he  would  be  guilty 
of  eral^ezzling  that  portion  of  the  money  which  came  into  his 
hands,  and  which  he  fraudulently  converted  to  his  own  use, 
and  would  not  mean  that  he  embezzled  the  whole  amount, 
as  charged  in  the  indictment. 

To  the  other  four  instructions  given  on  behalf  of  the  State, 
we  see  no  objection,  and  think  there  was  no  error  in  giving 
them. 

Instruction  A,  which  the  court  refused  to  give  for  the  de- 
fendant,  presents  the  question  as  to  whether  or  not  it  was 
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necessary  for  the  company  to  have  demanded  payment  of  the 
money  by  the  defendant,  and  refusal  on  his  part,  before  he 
could  be  found  ^ilty  of  embezzlement.  It  is  held  by  some 
of  the  courts  that  it  is  neeessary  to  make  demand  upon  the 
defendant  to  pay  the  money  or  return  the  property,  only 
when  the  statute  makes  such  demand  and  refusal  elements  of 
the  crime.  7  Ency.  PL  &  Pr.,  404,  and  cases  cited;  Eiddhoff 
r.  State,  26  Pac.  Rep.,  627.  "Whether  proof  of  a  demand 
is  necessary  to  show  the  conversion  depends  wholly  upon  the 
language  of  the  statute."  Underbill  on  Crim.  Ev.,  sec.  284. 
15  Cyc,  495,  says:  "However,  the  weight  of  the  authority 
is  to  the  effect  that  a  demand  for  the  money  or  other  prop- 
erty alleged  to  have  been  embezzled  need  not  be  made  by 
the  prosecution,  in  the  absence  of  statute  to  the  contrary, 
except  under  the  i)eculiar  circumstances  of  the  particular 
case."  Our  statute  does  not  require  a  demand  and  refusal  to 
be  shown,  and  as  to  whether  or  not  a  demand  is  necessary, 
depends  upon  the  circumstances  of  the  particular  case.  But, 
in  a  prosecution  under  the  statute,  if  it  appears  that  the  pos- 
session of  the  money  or  property  alleged  to  have  been  em- 
bezzled is  unlawfully  withheld  by  the  defendant  from  the 
person  lawfully  entitled  thereto,  and  that  the  defendant  has 
failed  or  refused  to  restore  or  account  for  the  same  within 
thirty  days  after  proper  demand  has  been  made  therefor, 
such  accused  officer,  agent,  clerk  or  servant  shall  be  presumed 
to  be  guilty.  But  this  presumption  is  not  conclusive,  and 
may  be  rebutted  by  any  competent  evidence.  This  statute 
is  not  designed  to  require  a  demand  to  l)e  made  before  one 
can  be  convicted  of  embezzlement,  but  it  affords  a  cumula- 
tive remedy;  that  is,  if  the  State  can  show  that  the  money  or 
property  is  unlawfully  withheld,  and  that  the  statutory  de- 
mand has  been  made  therefor,  and  that  the  money  has  not 
been  paid  or  the  property  restored  within  the  time  named  in 
the  statute,  then  the  defendant  will  be  presumed  to  have  con- 
verted it  to  his  own  use,  without  other  proof  of  a  fraudulent 
conversion.  But  while  the  statute  provides  for  such  demand, 
and  raises  a  presumption  of  guilt  against  the  accused  when 
the  same  is  shown  to  have  l^een  made  and  not  complied  with 
within  the  statutory  period,  it  does  not  change  the  rule  so  as 
to  dispense  with  a  demand  when,  under  the  peculiar  circum- 
stances of  the  case,  it  should  be  given.     In  this  case,  under 
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the  contract,  the  defendant  agreed  to  make  weekly  reports, 
and  to  remit  all  money  received  by  him  every  week,  and, 
inasmuch  as  a  definite  time  is  fixed  by  the  contract  for  the 
payment  of  the  money,  it  would  seem  from  the  authorities 
that  no  demand  for  its  payment  is  necessary,  but  the  fact  of 
conversion  can  be  proved  by  other  evidence.  In  all  cases 
for  embezzlement  or  fraudulent  conversion,  evidence  of 
demand  for  a  return  of  the  money  or  property,  and  its 
refusal  l)y  the  defendant,  is  competent  for  the  purpose  of 
tending  to  show  conversion;  but  while  it  is  always  admissible, 
yet  it  is  not  always  necessary.  In  the  case  of  Reynolda  v. 
State^  47  Atl.  Rep.,  (N.  J.),  644,  the  court,  speaking  upon 
this  subject,  and  in  reference  to  the  case  of  Fitzgerald  v. 
State^  50  N.  J.  Law.  475,  says:  "This  assignment  is  un- 
doubtedly grounded  upon  what  this  court  said  on  the  subject 
of  a  demand  in  Fltzgi^rald  v.  State^  50  N.  J.  Law,  475,  (14 
Atl.  476).  That  case  has  given  some  misapprehension  as  to 
the  law  on  this  subject,  although  a  careful  reading  of  it  seems 
to  leave  it  free  from  any  uncertainty.  That  case  does  not 
hold  that  it  is  necessary  in  all  cases  where  money  comes  law- 
fully into  the  hands  of  an  agent  or  other  person  within  the 
statute  to  make  demand  before  criminal  proceedings  may  be 
instituted.  All  that  was  held  there  was  that  the  mere  neglect 
to  pay  over  will  not  justify  a  conviction  for  fraudutent  con- 
version where  funds  have  come  lawfully  into  the  hands  of 
the  defendant.  A  demand  is  only  one  class  of  evidence  for 
proving  fraudulent  conversion.  Other  classes  are:  (1) 
Where,  by  statute,  a  public  officer  is  required  to  pay  over 
funds  at  a  definite  time,  and  fails  to  do  so,  and  there  is 
proof  that  he  has  not  done  so,  and  has  applied  the  same  to 
his  own  use,  that  is  evidence  from  which  a  jury  may  find  a 
fraudulent  conversion,  even  without  a  demand;  or  (2)  where, 
by  the  rules  and  regulations  or  agreement  under  which  the 
defendant  is  employed,  and  to  which  he  is  reciuired  to  con- 
form, a  time  is  definitely  fixed  for  him  to  account  for  moneys 
received,  and  it  ap]>ears  that  he  has  lawfully  received  moneys 
of  his  employer,  but  has  not  paid  over  same  in  accordance 
with  such  rules,  regulations  or  agreement,  but  has  converted 
the  same  to  his  own  use,  this  is  also  evidence  from  which  the 
jury  may  find  that  there  wa.s  a  fraudulent  conversion  of  such 
funds  without  formal  demand;  or  (3)  where  it  appears  by  the 
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evidence  that  the  embezzler  has  fled  after  the  alleged  embez- 
zlement, and  that  his  act  and  conduct  were  of  such  a  char- 
acter, in  connection  with  his  flight,  as  to  indicate  that  his 
intent  was  to  fraudulently  take  or  convert  the  funds  which 
he  retained,  there  the  jury  may  also  find  from  such  facts  a 
fraudulent  conversion,  even  without  a  demand.  In  all  cases 
not  coming  within  any  of  the  classes  above  mentioned,  but 
which  are  of  an  uncertain,  or  general,  or  si)ecial  agency, 
where  the  time  for  the  return  of  the  funds  collected  is  in- 
definite, or  not  fixed,  or  which  is  at  the  pleasure  of  the 
agent  or  servant,  there  a  demand  or  other  evidence  of  a 
fraudulent  intent  to  convert  may  be  neceassary  to  put  the 
defendant  in  a  position  of  having  fraudulently  converted  the 
money  to  his  own  use.  It  should  be  said,  however,  that  a 
demand  and  refusal  does  not  of  itself,  in  any  case  establish 
fraudulent  conversion,  or  conversion  by  a  defendant  to 
his  own  use,  but  that  it  is  only  evidence  to  go  to  the  jury 
upon  the  question  of  the  defendant's  fraudulent  conversion." 
Therefore,  we  think  it  was  not  error  to  refuse  to  give  the 
instruction  in  this  case. 

The  defendant's  instruction,  B,  presenting  the  theory  of 
joint  ownership,  was  properly  refused,  for  the  reason,  as 
stated  in  the  discussion  of  instruction  No.  1  for  the  State, 
under  the  contract  of  the  defendant  with  the  company,  he 
was  not  entitled  to  any  part  of  the  money  collected  by  him 
until  he  had  paid  it  over  to  the  company,  and,  therefore,  he 
could  not  have  been  a  joint  owner,  with  the  company,  of  the 
fund. 

It  is  assigned  as  error  that  the  court  permitted  the  State 
to  introduce  evidence  of  a  number  of  distinct  transactions,  in 
order  to  make  up  the  aggregate  sum  alleged  to  have  been 
embezzled.  It  is  true  the  evidence  shows  that  the  money 
which  the  defendant  is  charged  with  having  embezzled  was 
collected  by  him  at  different  times  and  from  different  per- 
sons, but  the  collection  of  these  several  sums  by  the  defendant 
was  lawful,  and  in  the  due  course  of  his  employment,  and  if 
there  was  shown  to  be  a  conversion,  it  was  not  a  distinct  and 
independent  conversion  of  each  sum,  but  the  conversion  of 
each  sum  as  one  transaction.  "On  a  trial  of  a  charge  of  em- 
bezzlement, the  fact  that  the  money  alleged  to  have  been 
embezzled  by  the  defendant  was  received  in  several  sums  at 
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different  times  and  from  different  persons,  affords  no  ground 
for  requiring  the  prosecutor  to  elect  on  which  sum  he  will 
rely  for  conviction."  Gra/vatt  v.  The  State ^  25  Ohio  St. 
162. 

We  do  not  think  the  court  erred  in  this  respect.  For  the 
reasons  given  herein,  the  judgment  of  the  criminal  court  is 
reversed,  the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded  the  defendant. 

Reversed, 

PoFFENBARGER,  JuDGE,  dksenting : 

Unless  prejudicial  to  the  prisoner,  error  in  rulings  on 
evidence  and  instructions  is  not  ground  for  a  new  trial.  In 
the  absence  of  something  in  the  record  by  which  the  court 
can  clearly  see  that  no  injury  or  prejudice  to  the  prisoner 
could  have  resulted  from  such  an  erroneous  ruling,  it  is  cause 
for  a  new  trial,  for  error  is  presumed  to  have  been  prejudicial 
unless  the  court  can  see  that  it  was  not.  State  v.  Mitsgi^a^'ej 
43  W.  Va.  672;  Bobimon  v.  Lmoe,  56  W.  Va.  308;  Ward  v. 

Ward,  47  W.  Va.  766;  Osbarne  v.  Francis,  38  W.  Va.  312; 

Ward  V.  Brawn,  53  W.  Va.  228;  State  v.  Douglass,  28  W. 
Va.  298.  The  rule  in  civil  and  criminal  cases  is  the  same  in 
this  respect.     State  v.  Douglass,  28  W.  Va.  298. 

The  prisoner  was  entitled  to  show  his  financial  condition, 
and  the  court  refused  to  allow  him  to  testify,  concerning  it 
in  one  instance;  but,  if  other  evidence  in  the  case  disclosed 
it,  how  could  he  have  been  injured  by  the  error?  He  himself 
was  permitted  to  say,  in  the  course  of  his  testimony,  at 
another  time,  that  he  had  had  about  $350.00  when  he  began 
work  for  the  company,  and  had  nothing  at  the  time  of  the  trial. 
What  money  he  had  in  bank  appeared  from  the  evidence 
adduced  by  the  state,  as  shown  by  Judge  Sanders'  opinion. 
In  this  way,  the  jury  had  before  them  the  financial  condition 
of  the  prisoner  in  substance.  It  was  conceded  that  he  had 
had  more  money,  at  the  time  the  conversion  is  alleged  to 
have  been  made,  than  he  was  charged  with  having  misap- 
propriated and  could  have  paid  what  he  owed,  and  his  own 
statement  as  to  what  he  had  had  when  he  began  work,  made 
it  plain  that  he  was  probably  worth  notliing  more.  He  had 
no  right  to  have  his  financial  condition  made  the  principal 
issue  in  the  case   and   ascertained  with  the   exactness   and 
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accuracy  with  which  a  commissioner  in  chancery  would  have 
reported  it.  As  it  substantially  appeared  in  the  case,  no 
matter  how,  he  had  all  the  benefit  from  it  that  could  have 
resulted  from  an  ascertainment  of  it  to  the  dollar,  and  was  ngt 
injured  in  the  least  by  the  failure  of  the  court  to  allow  him 
to  show  it  in  a  particular  manner  and  at  a  particular  time. 
The  error  herein  noted  being  the  only  one  found  in  the 
record,  I  cannot  agree  to  reverse  the  judgment  and  allow  a 
Dew  trial  for  that  alone,  and,  therefore,  dissent. 


CHARLESTON 

Hefner,  et  al.  v.  Fidler. 
Submitted  June  9,  1905.     Decided  October  31,  1905. 

1.  Dbtixue — Promissory  Note, 

The  action  of  detinue  will  lie  to  recover  a  promissory  note, 
(p.  160.) 

2.  Detinue. 

In  order  to  ground  the  action  of  detinue,  these  points  are  neces- 
sary: (1)  the  plaintiff  must  have  property  in  the  thing  sought  to 
be  recovered;  {%)  he  must  have  the  right  to  its  immediate  posses- 
sion; (3)  it  must  be  capable  of  identification;  (4)  it  is  essential 
that  the  property  be  of  some  value;  and  (5)  the  defendant  must 
have  had  possession  at  some  time  prior  to  the  institution  of  the 
action,    (p.  160.) 

3.  Detinub — Promissory  Notes^  Fraud. 

One  who  purchases  property,  and  gives  his  notes  for  the  pur- 
chase price  thereof,  cannot  maintain  detinue  to  recover  such  notes, 
upon  the  discovery  of  such  fraud  as  would  entitle  him  to  a  rescission 
of  the  contract,    (p.  161.) 

Error  to  Circuit  Court,  Gilmer  County. 

Action  of  detinue  by  G.  W.  Hefner  and  others  against 
Emmett  Fidler.  Judgment  for  plaintilQfs,  and  defendant 
brings  error. 

Reversed, 

R.  F.  KiDD  and  A.  L.  Holt,  for  plaintiff  in  error. 
R.   G.  Liim  and    L.     H.    Barnett,  for  defendants    in 
error. 
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Sanders,  Judge: 

This  is  an  action  of  detinue,  instituted  before  a  justice  of 
the  peace  of  Gilmer  county,  for  the  recovery  of  the  posses- 
sion of  two  certain  promissory  notes  of  $62.50  each.  Upon 
the  trial  of  the  case,  both  before  the  justice  and  upon  appeal 
to  the  circuit  court,  judgment  was  rendered  in  favor  of  the 
plaintiffs,  and  to  this  judgment  a  writ  of  error  and  superse- 
deas has  been  allowed. 

The  defendants  sold  to  the  plaintiffs  one  four-horse  power 
engine  and  boiler,  for  the  sum  of  $125.00,  to  be  paid  in  two 
equal  payments  of  $62.50  each,  for  which  they  executed 
the  said  two  notes.  The  plaintiffs  claim  that  shortly 
after  the  consummation  of  the  trade,  by  the  execution  of  the 
notes  and  delivery  of  the  engine  and  boiler,  they  discov- 
ered that  the  defendant  had  knowingly  made  false  and  fraud- 
ulent representations  to  them  in  regard  to  said  engine  and 
boiler  for  the  purpose  of  misleading  and  deceiving  them, 
and  which  did  mislead  and  deceive  them,  to  their  prejudice, 
and  for  which  they  claim  they  are  entitled  to  rescind  the 
contract;  and  to  this  end  they  offered  to  return  the  engine  and 
boiler  to  defendant,  and  demanded  possessson  of  the  notes, 
and  defendant  claimed  that  he  had  assigned  the  notes  away, 
and  could  not  comply  with  their  offer. 

The  first  question  that  confronts  us,  is,  does  the  action 
of  detinue  lie?  In  order  to  ground  the  action,  these  points 
are  necessary:  (1)  the  plaintiff  must  have  proi)erty  in  the 
thing  sought  to  be  recovered;  (2)  he  must  have  the  right  to 
its  immediate  possession;  (3)  it  must  be  capable  of  identifi- 
cation; (4)  it  is  essential  that  the  property  be  of  some  value; 
and  (5)  the  defendant  must  have  had  possession  at  some  time 
before  the  institutution  of  the  action. 

The  authorities  universally  hold  that  the  action  of  detinue 
will  lie  to  recover  the  possession  of  a  promissory  note. 
Some  of  these  are:  1  Barton's  Law  Pr.  214;  1  Chitty  PL  (11 
Ed.)  121;  Cooper  v.  Mastlu,  73  Ala.  252;  Boh  v.  Chen^,  98 
Tenn.  72,  (38  S.  W.  412);  LewU  v.  Ilm^ner,  24  Ky.  500;  19 
Am.  Dec.  120;  Robimon  v.  Peterson^  40111.  App.  132;  Carter 
V.  Turner,  37  Tenn.  178. 

But  while  this  action  will  lie  to  recover  the  possession  of 
a  promissory  note,  yet  one,  to  maintain  it,  must  bring  him- 
self within  the  rule   herein  stated.      As  we  have  seen,   the 
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plaintiff  must  have  property  in  the  thing  sought  to  be  recov- 
ered, and  it  must  be  of  some  value.  Then,  the  pertinent 
inquiry  is,  what  property  have  the  plaintiffs  in  the  notes 
sought  to  te  recovered,  and  what  is  their  value  ?  When 
recovered  by  the  plaintiffs,  they  are  of  no  value  to  them;  it 
could  only  be  the  possession  by  them  of  evidence  of  outstand- 
ing indebtedness.  If  the  theory  of  the  plaintiffs  is  correct, 
that  they  have  the  right  to  rescind,  and  have  rescinded,  the 
contract,  the  notes  are  also  of  no  value  to  the  defendant,  he 
having  lost  the  right  to  recover  on  them.  If,  however,  he  has 
not  lost  the  right  to  recover,  he  would  be  in  the  lawful  pos- 
session of  them,  and  the  plaintiff's  action  could  not,  for  that 
reason,  be  maintained. 

The  plaintiffs  are  deprived  of  nothing  of  value  to  them  by 
reason  of  the  detention  of  the  notes.  It  may  be  claimed 
that  the  defendant  may  sue  upon  them;  if  so,  the  plaintiffs 
can  make  any  defense  which  they  may  have.  If  they  have  the 
right  to  rescind  the  contract,  they  can  set  this  up  as  a  defense. 
Then,  again,  the  notes  should  have  an  alternative  value.  A 
judgment  in  detinue  should  be  for  the  specific  property,  of 
a  specified  value,  so  that,  if  the  property  cannot  be  had,  its 
value  may  be  recovered.  Certainly  a  judgment  could  not  be 
given  for  the  plaintiffs  for  the  face  value  of  these  notes,  for 
they  have  no  such  value  in  them.  Would  they  be  of  that 
value  to  the  plaintiffs,  if  recovered?  This  question  must 
be  answered  in  the  negative.  Then,  if  not,  how  could  they 
have  a  judgment  for  the  value  of  a  thing  which  is  valueless? 
In  the  case  of  Todd  v.  Crookahankfs^  3  Johns.  (N.  Y.),  the 
plaintiff  brought  an  action  to  recover  the  possession  of  a  note 
which  he  had  paid,  and  had  taken  a  receipt,  showing  pay- 
ment in  full;  and  the  court,  speaking  in  this  case,  says: 
**There  was  no  foundation  for  the  action  below.  After  the 
note  w^as  paid,  a  receipt  in  full  given  by  one  of  the  payees,  it 
was  completely  discharged,  so  as  to  be  of  no  value." 

For  these  reasons,  the  judgment  of  the  circuit  court  is  re- 
versed, the  verdict  of  the  jury  set  aside,  and  the  action 
dismissed. 

Hevet'sed, 
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CHARLESTON 
I  gwg  Grant  v,  Cumberland  Valley  Cement  dy. 

^       466      Submitted  Septeml^er  9,  1905.      Decided  October  31,  1905. 


64 


471 


!S8      W         1.     Mechanic's  Lien. 

^  A  verified  account,  filed  in  the  clerk's   office   of  a  county   court, 

under  the  provisions  of  section  8  of  chapter  75  of  the  Code  of  1899, 
for  the  purpose  of  preserving  a  mechanic's  lien,  must  show  on  its 
face  substantial  compliance  with  the  conditions,  specified  in  the 
statute  as  the  requisites  of  such  lien:  but,  however  informal 
it  may  be,  the  lien  will  stand  if  it  shows  such  compliance,  (p. 
165.)  ' 

2.  Mechanic's  Lien. 

When  the  basis  of  such  lien  is  work  and  labor,  and  the  recorded 
paper  shows  the  kind,  amount  and  price  thereof,  failure  to  enter 
each  month's,  day's  or  year's  service,  as  the  case  may  be,  as  a  sep- 
arate item  of  charge,  and  credit  each  payment  as  a  separate  item, 
with  the  date  thereof,  will  not  vitiate  such  paper,  if,  on  its  face,  it 
discloses  with  reasonable  certainty  the  kind,  amount  and  contract 
price  of  the  service  and  time  of  performance.  Itemization  in  form 
is  unnecessary,  if  it  appear  in  substance  and  effect,     (p.  10<). ) 

3.  Mechanic's  Lien. 

To  determine  the  sufficiency  of  such  an  account  and  claim,  the 
account  proper  and  the  sworn  statement  appended  to  it,  may  be 
read  together  and  considered  as  a  whole,     (p.  107.) 

4.  Mel'HAXIc's  Lien"  —Prhr  Lienn — PirflfH  tD  Suit. 

If  there  be  prior  liens  by  mortgage,  deed  of  trust,  judgment  and 
claims  under  the  mechanic's  lien  statutes,  on  the  property  sought 
to  be  subjected  to  a  mechanic's  lien,  it  is  not  error  of  which  the 
the  debtor  can  complain,  if  at  all,  to  make  the  holders  of  all  of 
such  liens  parties,  convene  them  before  a  commissioner,  adjudi- 
cate them  and  decree  a  sale  of  the  property  to  sati-sfy  them,  al- 
though no  controversy  as  to  the  amounts  or  priorities  of  any  of 
them  is  alleged,     (p.  167.) 

5.  Eqx'ity  of  Redemi»tion, 

An  equity  of  redemption  is  not  the  difference  between  the  value 
of  the  property,  in  respect  to  which  it  is  held,  and  the  amount  of 
the  liens  thereon,  but  an  equitable  estate  in  the  property  capable 
of  being  enlarged  into  complete  legal  title,  by  discharging  the 
liens,  and,  in  such  case,  the  interest  of  the  owner  therein,  within 
the  meaning  of  section  3  of  chapter  75  of  the  Code  of  1899,  is 
such   equitable  estate,     (p.  108. ) 
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6.  Bill  and  Exhibits — Demurrer. 

If  a  bill  and  its  exhibits,  read  together,  show  all  the  facts  neces- 
sary to  be  alleged  in  a  bill  sufficient  in  law,  a  demurrer  thereto  is 
properly  overruled,     (p.  165.) 

7.  Order  of  Reference. 

An  order  of  reference  made  on  a  bill,  to  the  gravamen  of  which 
the  answer  does  not  respond  by  denial,  is  not  premature,  (p. 
17J.) 

Appeal  from  Circuit  Court,  Mineral  County. 

Suit  by  James  (rrant  against  the  Cumberland  Valley  Ce- 
ment Company.  From  a  judgment  for  plaintiff,  defendant 
appeals. 

AffinnecL 

Wm.  MacDonald,  for  appellant. 

Wm.  Clayton  and  Chas.  N.  Finxell,  for  appellees. 

POFFEXBARGER,  JuiXJE: 

Complaining  of  a  decree  of  the  circuit  court  of  Mineral 
county,  in  a  suit  brought  by  James  Grant  to  enforce  a  me- 
chanic's lien  against  the  proi)erty  of  the  Cumberland  Valley 
Cement  Company,  a  corporation,  given  by  section  7  of  chap- 
ter 75  of  the  Code  of  1899,  said  corporation  has  appealed, 
assigning,  as  grounds  of  error,  the  overruling  of  its  demurrer 
to  the  bill,  premature  entry  of  an  order  of  reference,  and 
provision  for  the  sale  of  its  property  for  the  satisfaction  of 
prior  liens  thereon  as  well  as  the  mechanic's  lien,  so  as 
to  pass  the  estate  in  fee  simple  therein  instead  of  the  sale 
of  its  mere  equity  of  redemption  in  its  real  estate. 

Upon  the  demurrer,  it  is  insisted  (1)  that  the  account  filed 
in  the  clerk's  office  of  the  county  court  for  the  preservation 
of  the  lien  lacks  some  of  the  requisites  of  "a  just  and  true 
account  of  the  amount  due,''  after  allowing  all  credits;  (2)  that 
said  account  does  not  show  the  services,  for  which  the  lien  is 
claimed,  to  have  teen  rendered  within  nine  months  before 
the  Hen  was  recorded;  (3)  that  prior  lienors  were  made  par- 
ties to  the  bill. 

The  account,  with  the  affidavit,  verifying  it,  an  attested 
copy  of  which  is  exhibited  with,  and  made  part  of,  the  bill, 
reads  as  follows: 
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"The  Cumberland  Valley  Cement  Company 

To  James  Grant,  Dr. 

1903. 

May  17th  To  Salary  as  Superintendent  under  contract  with 
said  Company  from  May  17th,  1899,  to  May  17th,  1903, 
four  years  at  $1200  per  year  to  be  paid  monthly  $100 
per  month $    4800.00 

Cr. 

By    aggregate   of   all  payments  made    to  said   James  Grant 

on  account  of  Salary  up  to  this  date $    4000.00 


Balance  due  James  Grant  $800.00" 

"State  of  Maryland,  County  of  Allegfheny,  to-wit:  James 
(irant,  being  first  (lu^v  sworn,  deposes  and  says,  that  the  fore- 
going is  a  just  and  true  account  of  the  amount  due  him  (said 
James  (jrant)  after  allowing  all  credits  from  the  ('umberland 
Valley  Cement  C/Ompany,  a  corporation  duly  incorporated 
and  organized  under  the  laws  of  the  State  of  West  Virginia, 
and  having  its  plant,  works,  real  estate  and  personal  property 
at  Cedar  Cliff,  in  Mineral  county.  West  Virginia,  for  work 
and  labor  expended  and  performed  for  said  Company  by  him 
as  Superintendent,  under  a  contract  made  on  the  17th  day  of 
May,  1899.  And  said  affiant  further  says,  that  the  real 
estate  of  said  corix)ration  is  a  tract  of  140  acres  of 
land,  more  or  less  situate,  lying  and  being  at  and  mat 
C'Cdar  Cliff,  on  the  North  Bianch  of  the  Potomac  River  and 
Knol)ley  Mountain,  in  said  county  of  Mineral,  adjoining 
lands  of  Carrie  Brady  and  others,  which  w^as  conveyed  to 
said  Cuml)erland  Valley  Cement  Company  by  S.  Dana  Lin- 
coln and  wife,  by  deed  dated  13th  of  June,  1899,  recorded  in 
the  office  of  the  Clerk  of  the  County  Court  of  Mineral  County, 
West  Virginia,  in  Deed  Book  Numl>er  20  pages  606  &  607, 
and  on  which  tract  are  situated  the  works  of  said  Company, 
at  which  the  said  James  Grant  performed  the  work  and  labor 
aforesaid.  And  this  account  is  filed  for  the  purpose  of  se- 
curing to  said  James  (irant  the  benefit  of  the  lien  therefor  on 
all  the  real  estate  and  personal  property  of  said  Comi)any 
which  is  provided  for  by  the  statutes  of  the  state  of  West 
Virginia,  and  the  work  and  labor  for  the  value  of  which 
this  lien  is  claimed  was  not  performed  more  than  nine  months 
l>efore  the  filing  of  this  account     James  Gi-ant." 
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The  account  and  sworn  statement  annexed  to  it  are  to 
be  read  together  upon  the  inquiry  as  to  whether  the  statu- 
tory requirements  have  been  comphed  with.  17,  S.  Bloirpipe 
Co.  \,  Spencer^  40  W.  Va.  698.  The  account  proper  sets  forth 
correctly  the  name  of  the  defendant,  without  describing  it  as 
a  corporation,  but  the  sworn  statement  supplies  this  defect,  if 
defect  it  be,  by  the  positive  affirmation  that  it  is  a  corpora- 
tion. Though  it  is  nowhere  stated  in  so  many  words  that  the 
services  for  which  the  lien  is  claimed  were  rendered  within 
nine  months  next  preceding  the  filing  of  the  account,  it  is 
declared,  in  the  language  of  the  statute,  that  "the  work  and 
lalx)r  for  the  value  of  which  this  lien  is  claimed  was  not 
performed  more  than  nine  months  l)efore  the  filing  of  this 
account,"  and  the  account  claims  the  salary  to  May  17,  1903, 
the  day  l^efore  the  filing  thereof.  It  also  shows  the  amount 
of  the  earned  salary,  $4,800.00,  to  have  been  paid  to  the 
extent  of  $4,000.00,  leaving  a  balance  due  of  SHOO. 00,  a  sum 
less  than  the  salary  for  nine  months.  As  the  services  con- 
tinued until  the  filing  of  the  account,  and  the  balance  due  is 
less  than  nine  months'  salary,  and  the  services  unpaid  for 
were  not  i)erformed  more  than  nine  months  tefore  the  filing 
of  the  account,  the  claim  must  be  for  services  rendered  within 
nine  months.  In  lx)th  the  account  and  the  statement,  the 
claim  is  descrited  as  one  for  service  rendered  under  a  con- 
tract with  the  owner  of  the  proj^erty  against  which  it  is  as- 
serted. Is  the  account  sufficiently  itemized  ?  It  does  not 
show  each  month's  salary  charged  as  a  separate  item  and 
each  paj'ment  as  a  separate  item  of  credit,  in  conformity 
with  the  view  of  connsel  for  the  appellant,  as  to  the  require- 
ment of  the  statute.  But  his  objection  seems  to  go  to  the 
form  of  the  account  rather  than  to  matter  of  substance. 
Itemization  is  required  so  that  the  debtor  and  other  creditors 
may  determine,  from  an  insi>ection  of  the  recorded  account, 
for  what  the  lien  is  claimed;  whether  for  work  and  lalx)r, 
and,  if  so,  the  nature  of  it,  when  performed  and  at  what 
price;  or  materials,  and,  if  so,  the  kind,  quality  and  price  and 
when  furnished;  or  l)oth  labor  and  materials,  and,  if  so,  the 
kind,  quality  and  price  of  each  and  when  performed  and 
furnished.  The  account  and  sworn  statement  accompanying 
it  in  this  case,    read   together,    plainly     show   the  requisite 
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facts,  notwithstanding  the  lack  of  formality  and  clerical 
taste. 

A  case  relied  upon  as  an  authority  against  the  form  of 
statement  adopted  is  Hude  v.  Jfitc/ielly  97  Mo.  365,  cited  in 
Phil.  Mech.  Liens  section  350,  holding  as  follows:  "A 
lumping  item  of  the  whole  contract  price  on  the  one  hand 
and  the  credits  on  the  other  is  no  compliance  with  the  law.*" 
But  this  language  must  be  referred  to  its  subject  matter,  the 
account  filed  in  that  case,  for  illustration.  It  is  too  general 
to  permit  application  to  all  accounts.  They  differ  in  nature, 
according  to  the  subject  matter.  The  one  considered  in  the 
case  cited  was  under  a  contract  to  make  additions  to  a  build- 
ing, thus  involving  both  labor  and  materials  of  several 
different  kinds,  and  the  account  was  lumped  into  three  large 
items,  without  any  indication  whatever  as  to  how  much  was 
for  labor  and  how  much  for  materials.  Here,  it  appears  on 
the  face  of  the  account  that  the  basis  of  it  is  labor 
and  the  kind,  amount  and  price  are  all  plainly  disclosed. 
What  reason  is  there  for  reciuiring  further  specifica- 
tion ? 

To  require  more  would  impose  upon  the  contractor  duties 
which  are  outside  of  the  purpose  underlying  the  statute, 
which  is  that  the  owner  may  be  able  to  ascertain  the  correct- 
ness and  reasonableness  of  the  demand  asserted  against  his 
I)roperty  and  that  purchasers  and  encumbrancers  may  have 
information  concerning  the  nature  and  amount  of  the  lien. 
Phil.  Mech.  Liens  section  349.  "The  intention  was  that  the 
mere  inspection  of  a  record  to  be  found  at  a  particular  place 
should  disclose  all  the  information  necessary  in  order  to  enable 
those  interested  therein  to  determine  as  to  the  existence  of 
liens  on  the  property.'"  Lo(Ui  Co,  r,  Farhmh^  80  Fed. 
Rep.  631.  Such  being  the  purpose,  it  obviously  follows 
that  a  substantial,  though  not  technical,  compliance  with  the 
statute  is  sufficient,  and  this  Court  has  so  decided  in  U,  S, 
Bloirplpe  Co.  V.  Spencer,  40  W.  Va.  698.  "All  that  is  re- 
quired is  tliat  enough  should  appear  on  the  face  of  the 
statement  to  point  the  way  to  successful  inquiry.''  Phil. 
Mech.  Liens  section  350,  p.  617,  citing  Knahl/s  Appeal,  10 
Pa.  St.  186;  McLaughlin  v.  /Sliafff/luussef/,  42  Miss.  520; 
WHeert  v.  Sitnhun/,  81  Pa.  27. 

An  attested  co])y  of  the  account   and    sworn   statement   is 
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exhibited  with  the  bill  and  made  part  thereof.  This  supplies 
the  want  of  certain  specific  allegations  which  should  otherwise 
have  appeared  in  the  bill,  but  were  not  inserted.  Reading 
the  bill  and  exhibit  together,  as  the  court  may  do,  {Sttdhr  v. 
Taylor,  49  W.  Va.  104,  Johmon  v.  Andernoa,  76  Va.  76, 
Thompson  v.  Clark,  81  Va.  422,)  all  the  necessary  allega- 
tions appear,  as  above  indicated  in  the  analysis  of  the 
account  and  statement.  Mr.  Hogg,  in  his  Equity  Procedure, 
at  section  124,  gives  the  following  clear  and  concise  state- 
ment of  the  requisites  of  such  a  bill  as  this:  ''The  bill  to 
enforce  a  mechanic's  lien  must  show  on  its  face  that  the 
claimant  has  taken  the  steps  necessary  to  the  creation  of  such 
a  lien,  that  the  work  was  done  or  material  furnished  in  pur- 
suance of  a  contract  with  the  owner  of  the  property  or  his  au- 
thorized agent,  to  be  used  in  constructing,  altering,  repairing 
or  removing  the  house,  mill,  manufactory,  or  other  building, 
appurtenance,  fixture,  bridge,  or  other  structure  against  which 
the  lien  is  claimed;  the  filing  of  the  account  with  the  proper 
officer  within  the  time  reciuired  by  law  after  the  claimant 
has  ceased  to  work  or  furnish  material,  together  w^ith  a  de- 
scription of  the  property  against  which  the  lien  is  claimed; 
and  there  should  be  an  averment  of  the  name  of  the  owner  of 
the  property,  against  which  the  lien  is  claimed,  at  the  time 
the  work  was  ])erformed  or  the  materials  furnished,  and 
it  sliould  appear  that  the  suit  was  brought  within  the  time 
required  by  law.  The  bill  must  also  show^  the  existence  of 
the  debt  at  the  time  suit  is  brought,  for  the  payment  of 
which  the  lien  is  sought  to  be  enforced.'" 

The  objections  based  upon  the  bringing  in  of  prior  and 
subsequent  lienors  as  defendants  and  upon  the  direction  of 
the  decree  to  sell  the  [)roi>erty  for  the  satisfaction  and  dis- 
charge of  all  the  liens  reported  by  the  commissioner,  may  be 
dlsiK)sed  of  together;  for  they  are  founded  upon  one*  and  the 
same  conception  and  view  of  the  nature  of  the  suit.  Section 
3  of  chapter  75  of  the  Code,  concerning  mechanics*  liens, 
provides  that  persons  who  are  entitled  to  assert  such  a  lien 
shall  have  liens  upon  the  house  or  other  structure  for  which 
labor  or  materials  are  fui'nished  ''and  upon  the  interest  of 
the  owner  in  the  lot  or  lands  on  which  the  same  may  stand, 
or  to  which  it  may  be  removed."'  As  there  was  a  prior 
mortgage  and  also  prior  deed  of  trust  on  the  real   estate   of 
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the  defendant,  in  consequence  of  which  it  had  only  an  eciuity 
of  redemption  in  the  property,  it  is  insisted  that  the  me- 
chanic's lien  extends  to,  and  covers,  only  such  interest;  and 
hence,  that  only  such  persons  as  are  interested  in  the  equity 
of  redemption,  namely,  the  owner  and  subsequent  encum- 
brancers, should  be  made  parties,  and  that  only  the  equity 
of  redemption  should  be  sold.  This  view  is  supplemented  by 
reference  to  section  10  of  said  chapter,  by  which  the  mechanic's 
lienor  is  required  to  make  all  other  i>ersons  having  liens  on  the 
property  under  said  chapter  parties,  the  assumption  being 
that  only  those  persons  who  are  designated  by  the  statute  as 
parties  should  be  made  defendants.  Both  of  these  proposi- 
tions are  untenable.  The  interest  of  the  owner  referred  to 
by  the  statute  is  not  merely  an  equity  of  redemption,  but  is 
the  estate  in  the  land,  which  may  be  an  estate  in  fee  simple, 
a  life  estate  or  a  term  for  years,  or  a  mere  equitable  title, 
such  as  enables  him,  upon  compliance  with  certain  require- 
ments, to  call  in  the  legal  title.  The  defendant  has  such  title, 
though  encumbered  by  liens.  The  legal  title  is  outstanding 
in  the  mortgagee,  but,  upon  payment  of  the  mortgage  and 
trust  deed  debts,  the  owner  would  be  entitled  to  call  it 
back  and  have  it  revested  in  him.  His  equity  of  redemption 
is  the  right  to  pay  the  debts  and  re-acquire  the  legal  title 
and  vest  in  himself  a  complete  legal  fee  simple  title. 
It  is  upon  this  right  that  the  plaintiff  acquired  a  lien  and  not 
upon  the  value  of  the  property  less  the  liens.  Suppose  some 
prior  liens  had  l^een  discharged  after  the  mechanic's  lien  had 
attached,  can  it  reasonably  be  said  that  the  interest  thus  re- 
lieved would  not  be  covered  by  the  mechanic's  lien,  and  if 
all  the  prior  liens  had  been  thus  discharged,  this  mechanic's 
lien  would  not  be  the  first  lien?  If  this  were  not  true, 
the  lien  clearly  would  not  cover  the  interest  of  the 
owner. 

In  some  jurisdictions  the  courts  hold  that  prior  lienors 
are  not  necessary  or  proper  parties.  Tompkhia  v.  Horton^ 
25  N.  J.  Eq.  284;  Smith  v.  Slutffer,  46  Md.  573;  PortoJies 
V.  Badenocl\  132  111.  377.  Who  are  necessary  parties  is  de- 
termined in  the  various  states  by  the  statutes  providing  for 
the  enforcement  of  the  lien.  In  New  Jersey,  the  action  is 
at  law  and  the  judgment  enforced  by  execution.  In  Maryland, 
the  statute  authorizes  enforcement  by  bill  in  equity  and  says 
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that,  in  such  case,  the  same  proceeding  shall  be  had  as  are 
used  by  the  courts  of  equity  to  enforce  other  liens,  but  the 
courts  hold  it  improper  to  m'ake  a  prior  lienor  a  party  unless 
he  comes  in  and  consents  to  be  made  a  party.  The  Illinois 
court  held  that  it  was  not  error  to  decree  a  sale  subject  to  a 
prior  deed  of  trust  without  making  the  cestui  que  trunt  a 
party.  Of  the  failure  to  make  him  a  party  the  debtor  only 
complained.  In  that  case,  however,  the  trustee  was  a  party. 
The  Illinois  practice  seems  to  be  very  similar  to  our  own. 
Our  statute  provides  at  section  12  of  chapter  75,  that  if  the 
lien  he  established  in  favor  of  any  of  the  creditors,  whose 
claims  are  presented  in  the  suit,  the  court  shall  order  a  sale 
of  the  property  on  which  the  lien  is  established  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  such  claims  in  like 
manner  as  in  other  suits  in  chancery.  Hogg's  Equity  Pro- 
cedure, at  section  70,  after  referring  to  the  statute,  says: 
''A  suit  to  enforce  a  mechanic's  lien  is  carried  on  with  all 
the  rights,  principles  and  methods  of  procedure  incident  to 
a  court  of  equity;  so  that  the  question  of  parties  is  usually 
determined  by  these  principles  and  methods."  This  Court 
seems  never  to  have  passed  directly  upon  the  question  of 
proper  parties  in  such  a  suit.  Hence,  it  becomes  necessary 
to  resort  to  the  general  principles  governing  chancery  prac- 
tice in  other  cases  for  a  solution  of  it.  In  all  creditors'  suits 
against  decedents'  estates  and  suits  for  the  enforcement  of 
judgment  liens,  it  is  necessary  that  all  lienors  be  brought  be- 
fore the  court.  For  this  we  need  look  no  further  than 
the  statute.  Code,  chapters  86  and  1 39.  Upon  bills  to  enforce 
mortgages,  judgment  creditors  and  other  lienors,  must  be  made 
parties.  Hogg's  Eq.  Pro.  section  72.  But  there  are  some  cases 
in  which  it  is  not  necessary,  such  as  bills  to  set  aside  fraudulent 
conveyances  and  bills  to  enforce  vendors'  liens.  Mc- 
Clmtghert!/  v.  Croft,  43  W.  Va.  270;  Neeley  v.  Euleys.  26 
W.  Ya.  686;  but,  in  such  cases,  and,  indeed,  all  cases,  it 
seems  necessary  that  the  legal  title  be  before  the  court. 
Turk  V.  SMes,  38  W.  Va.  404,  Beushner  v.  Fell,  35  W. 
Va.  17;  Smith  v.  Parsons,  36  W.  Va.  653;  Bilmyer  v. 
Sherrmn,  23  W.  Va.  657;  Norrin  v.  Bean,  17  W.  Va.  655; 
Baker  Y.  Oil  Tract  Co.,  7  W.  Va.  454.  This  seems  to  accord 
with  the  Illinois  practice,  as  indicated  by  the  case  above  cited 
in  which  the  trustee  only  was   made  a   party.      Very  well 
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considered  cases,  decided  by  the  supreme  court  of  Minnesota, 
are  of  the  same  import.  Flnlaysoii  v.  Crooks,  47  Minn.  74; 
BoHfiett  V.  Menage,  52  Minn.  121.  The  former  case  holds 
that  a  mortgagor  or  any  other  party  claiming  an  interest  in 
the  premises  may  te  made  a  party,  and  his  rights  adjudicated 
whenever  it  might  })e  done  in  an  action  to  foreclose  a  mort- 
gage. The  statute  in  that  state,  however,  says  the  lien  may 
be  enforced  in  the  same  manner  as  in  actions  for  the  fore- 
closure of  mortgages  upon  real  estate,  except  as  otherwise 
therein  provided.  There,  as  here,  most  of  the  provisions  of 
the  statute,  refer  to  mechanic's  lien  claims,  l)ut  the  court 
says  that  is  because  such  lien  is  the  subject  of  which  the 
statute  specially  treats,  and  the  mention  of  such  liens  and 
claims  does  not  forbid  the  making  of  other  interested  per- 
sons parties  to  the  suit.  In  this  case,  there  was  a  prior  mort- 
gage and  a  prior  deed  of  trust,  in  consequence  of  which  the 
legal  title  was  not  in  the  defendant  and  it  was  necessary  to 
make  the  mortgagee  and  trustee  ])arties.  By  his  bill,  the 
plaintiff  subordinated  his  lien  to  the  mortgage  and  the  deed 
of  trust,  several  judgment  liens  and  a  prior  mechanic's  lien 
and  claimed  no  priority  over  any  of  them.  None  of  these 
lienors  made  any  defense  to  the  bill  and  are  not  com- 
plaining of  the  decree.  AVhether,  if  said  prior  lienors  haxl 
appeared  and  demurred  to  the  bill,  the  court  would  have 
sustained  their  demurrer,  holding  them  not  to  be  necessary 
I)arties,  there  is  no  occasion  to  say.  By  not  doing  so,  they 
have  waived  the  error,  if  any  tliere  was.  The  defendant  is 
not  in  a  position  to  complain,  for  the  reason  that  the  error, 
if  any,  is  not  prejudicial  to  it.  Moreover,  there  seems  to 
be  a  precedent  for  making  all  lienoi-s  and  interested  persons 
parties  to  a  suit  of  this  kind  in  the  case  of  U.  S»  Blow- 
pipe Co.  V.  Spr/iCf^r,  40  AV.  Va.  698.  There,  a  judgment 
lienor  was  made  a  party  defendant  but  the  bill  was  held  good 
on  demurrer.  Though,  in  bills  to  set  aside  fraudulent  con- 
veyances, it  is  not  necessary  to  make  all  creditors  parties, 
it  is  the  general  practice  to  do  so  and  our  reports  are  full 
of  cases  in  which  it  has  been  done.  As  no  complaint  is 
made  by  tlie  creditors  on  that  ground  and  the  debtor  and 
its  grantor  are  not  in  a  condition  to  complain,  because  not 
prejudiced  by  any  irregularity  in  that  respect,  since  all  the 
creditors   are   entitled  to  have  satisfaction   out   of  the  prop- 
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ert3%  if  sufficient,  uix)n  the  establishment  of  the  fraud 
allegfed,  the  decree  is  allowed  to  stand.  When  the  mechanic's 
'lien  is  established,  so  as  to  give  jurisdiction,  no  reason  is 
l>erceived  why  all  creditors  may  not,  if  they  choose  to  do  so, 
come  in  and  have  their  liens  enforced  in  the  same  cause.  The 
lK)wer  of  a  court  of  equity,  having  jurisdiction  of  a  cause, 
to  hear  all  persons  interested  in  the  subject  matter  thereof, 
is  very  broad.  Every  lienor  could  maintain  a  separate  and 
contemporaneous  suit  for  the  enforcement  of  his  lien, 
unless  required  in  some  way  to  present  his  claim  in  some  other 
suit,  and  the  court  could  hear  them  all  together  and  make 
one  decree  of  sale  to  satisfy  all,  and  this  would  be  necessary 
in  order  to  avoid  confusion.  There  is  no  lack  of  jurisdiction 
here.  The  lien  gives  that,  and,  it  having  been  conferred, 
the  court  may  take  cognizance  of  such  incidental  matters, 
germane  to  the  subject  matter,  as  may  be  necessary  to  give 
clefiniteness  and  certainty  to  its  decree,  and  full  relief »to  the 
plaintiff.  Is  it  a  hardship  upon  the  defendant  to  precipitate 
upon  him  the  liens  of  all  his  creditors  i  If  he  is  able  to 
pay  the  lien  for  which  the  suit  is  brought,  he  may,  by 
doing  so,  stop  the  proceedings.  If  he  cannot  do  so,  the 
property  must  go  to  sale  anyhow  to  satisfy  it  and 
his  interest  in  it  is  extinguished  by  the  sale.  He  is 
not,  tlierefore,  prejudiced  or  injured  by  making  them 
jiarties.  However  this  objection  on  the  part  of  the  defendant 
might  have  been  viewed  by  the  court  below,  it  cannot  avail 
him  here  to  reverse  the  decree,  all  the  alleged  improper  par- 
ties having  acquiesced  in  it  and  thereby  signified  their  will- 
ingness to  take  the  benefit  of  it;  for  the  rule  is  well  settled 
that  judgments  and  decrees,  though  erroneous  will  not  be 
revei*sed  at  the  instance  of  i>ersons  who  are  not  prejudiced 
by  the  error.  Nor  did  the  court  err  in  decreeing  a  sale  of 
the  land  to  pay  the  liens  thereon  instead  of  the  equity  of  re- 
demption; for  the  statute  provides  that  the  court  shall  order 
a  sale  of  the  property  as  in  other  suits  in  chancery  and  it  is 
the  universal  practice  to  order  a  sale  of  the  land  for  the  pur- 
pose of  satisfying  all  the  liens  that  are  adjudicated  and  ascer- 
tained in  the  suit. 

The  order  of  reference  was  not  premature,  for,  at  the  time 
it  was  made,  the  bill  and  its  exhibits  showed  a  number  of 
liens.     The   requirement   that  a  pruna  facie  case   be   made 
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before  the  allowance  of  an  order  of  reference  was  fully  met. 
The  answer  substantially  admitted  indebtedness  on  account 
of  services  as  sui)erintendent,  but  denied  that  it  existed  "in 
manner  and  form'"  as  alleged  in  the  bill,  and  averred  that 
a  true  account  would  show  that  "said  work,  or  the.  gi'eater 
part  thereof,  was  performed  before  the  time  mentioned  in 
said  claim  of  lien/'  It  did  not  deny  the  other  liens  set  forth 
in  the  bill.  It  is  argumentative  and  evasive,  not  making  a 
full  and  square  denial  of  the  plaintiff's  claim.  It  admits  in- 
debtedness, but  denies  the  correctness  of  the  amount  claimed, 
and  contests  the  lien  claimed  on  the  ground  of  defects  in  the 
recorded  notice.  In  such  a  state  of  the  pleadings,  an  order 
of  reference  could  properly  be  entered  without  proof  to 
sustain  the  allegations  of  the  bill.  All  allegations  not  denied 
are  taken  as  true.  Code,  chapter  125,  section  36;  Garduei' 
V.  Landcrafty  6  W.  Va.  36;  IJicX^inHon  v.  Rail  way  Co.^  7 
AV.  Va.  390;  Warren  v.  Syme,  7  \\.  V.  474;  Barlew  v. 
Qnarrler,  16  W.  Va.  108. 

For  the  foregoing  reasons,  the  decree   complained   of  will 
be  affirmed. 

Affintied, 


CHARLESTON. 

St K WART  (\  Doak  Brothers. 
-^  Submitted  September  7,  1905.     Decided  October  31,  1905. 

1.     Real    Estate — Boundary  Linett — Evidence — Appeal. 

When  in  a  controversy  over  the  title  to  land,  dependent  upon  the 
location  of  a  disputed  boundary  line,  there  are  no  monuments  at 
the  points  in  dispute,  and  these  points  cannot  be  located  by  meas- 
urements from  known  and  undisputed  corners  of  the  tracts  between 
which  the  line  is,  so  that,  to  render  a  verdict  for  either  party,  the 
descriptions  of  the  deeds  must  be  departed  from  in  respect  to  length 
of  lines,  a  verdict  supported  by  testimony  of  a  witness  who  swears 
he  saw  the  monuments  called  for  at  the  points  fixed  by  the  verdict 
as  corners,  and  evidence  of  acts  of  recognition  by  owners  on  both 
sides  of  the  line  and  other  circumstances,  cannot  be  disturbed  by 
the  appellate  court  as  being  contrary  to  the  law  and  the  evidence, 
in  the  absence  of  an  admitted  or  clearly  established  controling 
fact.     (p.  178). 
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2.  Inbtructions. 

It  is  nbt  error  to  refuse  a  misleading:  instruction,     (p.  179). 

3.  Real   Estate — Title — Ktidence. 

Declarations  of  a  living  predecessor  in  title  in  disparagement 
thereof,  made  before  he  parted  with  it,  is  admissible  evidence 
against  the  party  claiming  under  him.     (p.  180). 

4.  Real   Estate — Title — Ecidence — Xew  Trial. 

When  such  admissions  on  the  part  of  a  deceased  former  owner 
have  been  proved,  newly  discovered  evidence  of  like  or  similar  ad- 
missions by  another  predecessor  who  is  living,  is  cumulative  and 
affords  no  ground  for  a  new  trial,  nor  can  the -court  say,  as  matter 
of  law,  that  such  new  evidence  ought  to  produce  a  verdict  different 
from  the  one  rendered,     (p.  181). 

0.    ^Ew   Tbial — Affidavit. 

An  affidavit,  filed  on  a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  must  show  such  facts  relating  to  its 
discovery  as  will  enable  the  court  to  see  that  it  probably  could  not 
have  been  discovered  before  the  trial  by  the  exercise  of  due  dili- 
gence,    (p.  181). 

Error  to  Circuit  Court,  Ritchie  County. 

Action  of  Ejectment  by  Peter  Stewart  against  Isaiah  Doak 
and  others.  Verdict  for  defendants  and  plaintiff  brings 
error. 

^XjffinnecL 

Freer  &  Robinson,  for  plaintiff  in  error. 
Duty  &  Fidler,  for  defendants  in  error. 

POFFENBAROER,  JUDGE  I 

An  action  of  ejectment,  tried  in  the  circuit  court  of  Ritchie 
county,  between  Peter  Stewart,  plaintiff,  and  Isaiah  and  John 
R.  Doak,  defendants,  in  which  the  title  to  about  six  acres  of 
land,  dependent  upon  the  location  of  a  boundary  line,  was 
involved,  having  resulted  in  a  verdict  and  judgment  for  the 
defendants,  the  plaintiff  complains  here,  assigning  as  errors, 
the  failure  of  the  court  to  set  aside  the  verdict  and  permit  a 
new  trial  on  the  ground  that  the  verdict  is  contrary  to  law 
and  the  evidence;  the  refusal  of  the  court  to  grant  a  new^ 
trial  on  the  ground  of  newly  discovered  evidence;  the  refusal 
of  the  court  to  give,  at  the  instance  of  the  plaintiff,  a  certain 
instruction;  and  the  giving,  at  the  instance  of  the  defendants, 
certain  other  instructions.     An  intelligent  disposition  of  these 
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several  assignments  necessitates  a  particular  statement  of  the 
controversy  and  a  review  of  the  evidence. 

On  the  11th  day  of  September,  1872,  there  was  conveyed 
to  the  plaintiff,  by  James  Taylor  and  wife,  a  tract  of  land, 
described  as  containing  two  hundred  and  nine  acres,  out  of  a 
seven  hundred  and  eighty  acre  tract  patented  by  Jacob  B. 
Blair  in  1851,  which  was  described  in  the  patent  as  bordering 
upon  three  lines  of  a  one  hundred  acre  tract,  patented  by 
tfohn  Lewman  in  1822.  The  part  of  the  Blair  tract  obtained 
by  the  plaintiff  bordered  upon  two  lines  of  the  Lewman  tract, 
described  as  follows:  From  a  beech  and  cucumber  N.  69  W. 
170  poles  to  a  white  oak  and  thence  N.  42  E.  100  [)oles  to  a 
white  oak.  This  last  line  is  the  one  whose  location  is  in  con- 
troversy, the  plaintiff  claiming  it  to  be  at  a  point  170  poles 
from  the  beech  and  cucumber  and  the  defendants  at  a  point 
187K'  poles,  as  ascertained  by  the  survey  made  in  this  case. 
This  difference  of  location  makes  controversy  as  to  a  paral- 
lelogram, containing  about  twelve  acres,  at  the  northwestern 
end  of  the  Lewman  tract.  The  northeastern  end  of  this 
parallelogram  is  claimed  and  occupied  by  Henry  Markle. 
Next  to  him  lies  a  small  triangle,  purchased  by  Stewart,  the 
plaintiff,  from  J.  H.  Marshall,  a  former  owner  of  the  Lew- 
man  tract.  This  action  was  brought  against  the  defendants 
who  are  now  the  owners,  by  conveyance,  of  the  Lewman 
tract,  less  the  portions  sold  out  of  it  to  the  plaintiff  and 
Markle  and  J.  X.  Collins. 

The  Stewart  two  hundred  and  nine  acre  tract  is  irregular 
in  form  and  calls  for  seven  lines  of  the  original  Blair  tract, 
two  of  which  are  lines  of  the  Lewman  tract.  These  seven 
lines  are  described  as  follows:  Beginning  at  pointers  on  the 
top  of  the  ridge,  thence  S.  44  W.  14  poles  to  a  gum  and 
hickory;  thence  S.  28  E.  112  poles  to  a  maple,  corner  to 
lands  claimed  by  Manuel  Lacey;  thence  N.  55  E.  112  poles 
with  a  line  of  lands  claimed  by  Roily  Haddox  to  a  gum; 
thence  with  another  of  said  Iladdox's  lines  S.  7  E.  164  poles 
to  a  white  oak;  thence  with  a  line  known  as  the  Beason's 
Survey,  N.  42  E.  216  poles  to  a  beech  and  cucumber  and 
corner  of  said  (Jollins  180  acre  tract,  (the  Lewman  tract); 
thence  with  a  line  of  same  N.  69  W.  170  i)oles  to  a  white  oak; 
thence  N.  42  E.  100  poles  to  a  white  oak.  Plaintiff's  deed 
supposedly  makes  the  point  at  which  the  last  above  mentioned 
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white  oak  stood  the  beginning  corner  of  the  tract  thereby 
conveyed,  and  describes  the  lines  running  thence  N.  60  W.  35 
poles  to  pointers,  and  corner  of  the  tract  of  land  owned  by 
Neal  Hammond;  thence  with  one  of  his  lines  N.  60  W.  136 
poles,  crossing  a  run  to  a  maple,  also  a  corner  of  said  Ham- 
mond; thence  S.  78  W.  44  poles  to  a  stake;  thence  S.  10  W. 
157  poles  to  pointers  said  to  be  a  corner  of  lands  owned,  or 
formerly  owned,  by  William  Boreman,  the  pointers  corner 
called  for  in  the  Blair  patent;  and  then  follows  substantially 
the  calls  of  the  patent  as  above  given;  the  departures  from 
the  patent  being  as  follows:  The  line  S.  28  E.  is  made  1 14  poles 
and  15  links  instead  of  112  poles;  the  line  N.  55  E.  is  made 
117  poles  instead  of  112;  the  line  S.  7  E.  is  made  184  poles 
instead  of  164;  the  line  N.  42  E.  216  poles  is  made  220  poles; 
and  the  line  N.  69  W.  170  poles  is  made  64^  20'  W.  174  poles 
to  a  white  oak  descril^d  as  being  down,  one  of  the  corners  in 
controversy;  and  the  other  line  N.  42  E.  100  poles  to  the  be- 
ginning is  matle  to  run  to  a  stone  corner  to  lot  of  H.  B. 
Collins,  instead  of  to  the  white  oak  mentioned  in  the  Lewman 
patent,  as  well  as  in  the  Blair  patent  by  reference  to  the  Lew- 
man  tract.  Collins,  at  the  date  of  the  plaintiif's  deed,  was 
the  owner  of  the  Lewman  tract  and  is  described  in  the  Blair 
pat(»nt  as  the  occupant  of  said  tract.  Said  Collins  had  also 
acquired  the  Blair  seven  hundred  and  eighty  acre  tract  in 
1856,  which  had  been  sold  under  a  decree  of  the  circuit  court 
of  Ritchie  count.v,  about  the  year  1858,  to  James  Taylor,  who 
was  the  grantor  of  the  plaintiff,  Stewart. 

The  Lewman  tract  is  a  perfect  parallelogram,  the  sides  of 
which  were  originally  described  as  being  170  poles  and  the 
ends  100  poles,  the  lines  N.  69  W.  170  poles  on  the  south- 
western side  thereof  and  N.  42  E.  100  poles  on  the  north- 
western end  thereof  were  common  to  the  Lewman  tract  and 
the  Blair  tract.  As  to  the  line  X.  69  W.  170  poles,  the  de- 
scription in  the  deed  to  the  defendants  follows  that  in  the 
Lewman  patent  as  does  also  that  given  in  the  deed  to  Mar- 
shall, grantor  of  the  defendants,  and  the  deed  to  Henry  B. 
Collins,  from  whom  the  land  passed  to  Marshall  and  in  the 
deed  to  Henry  Haddox  from  the  patentee,  John  Lewman. 

By  the  surveys  made  in  this  case,  the  lines  of  the  Stewart 
tract  were  found  to  vary  from  the  descriptions  given  in  the 
Blair  patent  as  follows:    Line  S.  44  W.  14  poles  is  S.  46 J^ 


Digitized  by 


Google 


176  Stewart  r.  Doak  Brothers.  [58 

W.  14f  poles;  the  line  S.  28  E.  112  poles  is  S.  25>4  E.  114; 
the  line  N.  55  E.  112  poles  is  N.  60>^  E.  110;  the  line  S.  7 
E.  164  poles  is  S.  4)4  E.  184  poles;  the  line  N.  42  E.  216 
poles  is  N.  46  E.  214)4  poles;  and  the  line  N.  69  W. 
170  poles  is  N.  65  W.  170  poles  to  the  point  claimed 
by  the  plaintiff  as  the  corner  and  187/4  poles  to  the 
point  claimed  by  the  defendants  as  the  corner.  By 
actual  measurement,  the  long  lines  of  the  Lewman 
tract  are  170  poles,  as  described  in  the  patent,  to  the 
points  claimed  as  corners  by  the  plaintiff,  and  187/4  poles  to 
the  points  claimed  as  corners  by  the  defendants.  This  makes 
a  difference  as  stated  of  17/4  poles.  In  what  may  be  called 
the  plaintiff's  new  lines  of  the  Stewart  tract,  there  is  a  dis- 
crepancy in  length  of  about  13  poles  in  the  first  line.  By 
commencing  at  the  point  claimed  by  the  plaintiff  and  running 
to  the  maple  corner,  the  distance  is  found  to  be  184  poles 
instead  of  l7l  poles  as  called  for  in  the  deed.  The  others 
correspond  in  length  with  the  calls  of  the  deed  except  that 
one  line  is  142^  poles  long  instead  of  157  as  described  in  the 
deed. 

Coupled  with  the  fact  that  the  surveys  are  based,  in  some 
instances,  upon  known  and  undisputed  corners  called  for  in 
the  deeds,  the  plaintiff  relies  upon  the  close  approximation 
of  the  measurements  made  to  those  described  in  the  deed  in 
support  of  his  attack  upon  the  verdict  as  being  contrary  to 
the  evidence.  He  supplements  this  by  the  following  recital 
in  the  defendants'  deed  which  is  subsequent  in  date  to  that  of 
the  plaintiff.  Leaving  the  beech  and  cucumber,  the  defend- 
ants' line  is  described  as  running  N.  69  W.  170  poles  to  a 
white  oak;  ''thence  N.  42  E.  about  43/4  poles  to  a  stone,  and 
corner  to  a  lot  owned  by  Peter  Stewart."  As  has  been 
stated,  Stewart,  the  plaintiff,  owns  a  small  triangular  piece 
of  land,  by  purchase  from  Marshall,  as  part  of  the  Lewman 
tract,  and  lying  within  the  twelve  acre  parallelogram,  bounded 
by  the  two  locations  of  the  northwestern  Lewman  tract  line, 
and  adjoining  the  six  acres  in  controversy,  which  is  also  a 
part  of  said  parallelogram.  The  Stewart  corner  referred  to 
in  the  deed  of  the  defendants  is  a  corner  of  this  triangle  and 
clearly  not  a  corner  of  the  Stewart  two  hundred  and  nine 
acre  tract,  purchased  out  of  the  Blair  tract.  Starting  at  the 
extreme  western  corner  of  the  Lewman  tract  as  claimed  by 
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the  plaintiff  and  running,  on  a  course,  N.  42  E.,  the  line 
would  strike  the  southeastern  corner  of  this  triangle.  Com- 
mencing at  the  corner  of  the  Lewman  tract  as  claimed  by  the 
defendants,  and  running  on  the  same  course,  the  line  would 
strike  the  northwestern  corner  of  the  Stewart  triangle. 
About  the  only  difference  would  be  in  the  length  of  the  lines 
from  the  two  different  points.  The  former  would  exceed  the 
length  called  for  in  the  deed  by  twenty-three  and  one-half 
poles  and  the  latter  by  thirteen  and  one-half  poles.  Hence, 
considering  the  difference  in  length  of  the  lines  only,  this  re- 
cital of  the  deed  seems  to  favor  the  contention  of  the  defend- 
ants, rather  than  that  of  the  plaintiff,  and  not  to  strengthen 
the  other  circumstances  relied  upon  by  the  plaintiff.  A 
further  circumstance  to  which  weight  is  attached  is  the 
former  existence  of  marked  trees  on  the  line  as  contended 
for  by  the  plaintiff  which  had  been  cut  down  and  removed  by 
the  defendants  in  clearing  up  the  land  in  controversy.  One 
of  the  defendants  admitted  having  seen  some  marked  trees 
as  claimed  by  the  plaintiff  and  another  witness  testified  to 
having  seen  them,  but  neither  could  give  any  definite  and 
accurate  information  as  to  the  exact  location  of  the  trees  or 
the  age  or  character  of  the  marks. 

The  defendants  rely  upon  the  testimony  of  a  witness  who 
claims  to  have  seen  the  white  oak  trees  called  for  in  the  Lew- 
man  patent  as  the  northwestern  termini  of  its  two  long  lines. 
M.  D.  Barnett  testified  to  having  seen  both  trees  standing  in 
the  year  1857  at  the  points  claimed  as  corners  by  the  defend- 
ants, and  said  they  were  pointed  out  to  him  as  corners  by 
Henry  B.  Collins.  Other  witnesses  testify  that  Collins,  in 
his  lifetime,  pointed  out  to  them  as  corners,  the  points  claimed 
by  the  defendants,  but  both  trees  had  then  disappeared.  At 
the  end  of  the  line  on  the  northeastern  side  of  the  Lewman 
tract,  as  claimed  by  the  defendants,  there  is  now  a  large  stone 
which  Collins  said  was  within  two  to  four  feet  of  the  point  at 
which  the  oak  tree  stood.  J.  E.  Taylor,  J.  H.  Marshall, 
William  Ridgeway,  and  perhaps  others,  testify  to  the  express 
recognition  of  this  corner  by  the  plaintiff,  Stewart.  A  cir- 
cumstance showing  conclusively  Stewart's  belief,  some  eight 
or  ten  years  before  the  trial  of  this  case,  in  the  location  of 
the  line  as  claimed  by  the  defendants,  is  his  purchase  from 
Marshall,  the  then  owner  of  the  Lewman  tract,  of  the  small 


Digitized  by 


Google 


178  Stewart  v.  Doak  Brothers.  [58 

triangular  piece  of  land  hereinbefore  described.  He  says  he 
made  this  purchase  under  a  misapprehension  as  to  the  loca- 
tion of  the  line,  but  the  purchase  is  a  fact  in  the  nature  of 
an  admission  which  was  proper  for  the  consideration  of  the 
jury  in  connection  with  the  other  evidence. 

In  arriving  at  the  verdict  for  the  defendants,  the  jury  found 
it  necessary  to  extend  the  lines  of  the  Lewman  tract  seventeen 
and  one-half  poles.  To  have  reached  a  verdict  for  the  plaintiff, 
it  would  have  been  necessary  to  have  extended  his  line  from 
the  beginning  corner  to  the  maple  about  thirteen  poles. 
Hence,  in  either  view,  it  was  impossible  to  make  the  lines 
correspond  in  length  with  the  calls  of  the  deeds,  and,  as  the 
corners  were  undisputed,  as  well  as  fairly  established  by  the 
evidence,  it  became  a  question  with  the  jury  as  to  whose  line 
should  be  lengthened.  They  made  the  solution  of  this  ques- 
tion depend  upon  the  evidence  as  to  the  location  of  the  corners 
in  question,  because  the  locations  of  the  disputed  corners 
could  not  be  ascertained  by  measurement  or  marks.  This 
evidence  consisted  of  the  approximation  of  measurements, 
declarations  of  the  deceased  former  owner,  acts  of  recogni- 
tion and  acquiescence,  the  direct  and  positive  testimony  of  a 
witness  who  said  he  had  seen  oak  trees  standing  at  the  points 
contended  for  by  the  defendants,  and  the  testimony  of  wit- 
nesses who  said  they  had  seen  marked  trees  standing  along 
the  line  as  claimed  by  the  plaintiff.  No  other  mode  of  de- 
termining the  question  was  open  to  them,  and  no  ground  is 
perceived  upon  which  a  verdict  standing  upon  such  evidence 
can  be  set  aside  by  the  court.  Enough  has  been  said  about 
the  call  in  the  defendants'  deed  for  the  plaintiff's  corner  to 
show  that  it  could  not  control  the  force  of  the  other  evidence 
just  referred  to.  That  call  is  a  corner  of  the  triangle,  pur- 
chased by  the  plaintiff,  as  a  part  of  the  Lewman  tract,  and 
not  of  his  purchase  out  of  the  Blair  tract,  which  has  no  cor- 
ner corresponding  to  the  description,  and  the  northwestern 
corner  of  thjB  triangle  on  the  line  claimed  by  defendants  fits 
the  description  better  than  the  southeastern  corner  on  the 
line  claimed  by  the  plaintiff.  It  has  no  controlling  force. 
Moreover,  plaintiff's  deed  calls  for  a  stone  as  the  beginning 
corner  and  there  is,  and  has  been  for  a  long  time,  a  marked 
stone  at  the  point  contended  for  by  the  defendants,  and  none 
at  tiie  place  contended  for  by  the  plaintiff,  and  that  stone  is 
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described  in  the  deed  as  the  corner  of  the  Henry  B.  Collins 
(Lewman)  tract.  This,  no  doubt,  had  great  weight  with  the 
jury,  as  justly  it  might  have  had.  The  instructions  given  for 
defendants  liarraonize  with  these  views  and  were  proper. 

The  instruction  which,  it  is  said,  the  court  erroneously  re- 
fused to  give  the  jury  at  the  instance  of  the  plaintiff  is  as 
followF:  "The  court  instructs  the  jury  that  the  defendants' 
title  paper,  to-wit:  the  deed  from  Marshall  to  Isaiah  and  John 
R.  Doak,  calls  for  Peter  Stewart's  corner,  and  if  the  jury  be- 
lieve from  the  evidence  that  the  said  corner  so  called  for  is  at 
point  10  on  said  plat  on  the  line  N.  46  E.  106  poles  at  the 
figure  10  the  jury  will  find  for  the  plaintiff."  It  has  already 
been  observed  and  distinctly  pointed  out  that  the  corner  men- 
tioned in  the  defendants'  deed  is  not  and  cannot  be  a  corner 
of  the  two  hundred  and  nine  acre  tract,  the  line  of  which  is 
in  controversy.  There  is  no  controversy  as  to  the  lines  of 
the  small  triangle,  the  corner  of  which  is  plainly  referred  to 
by  this  deed.  If  the  deed  called  for  the  southeastern  corner 
of  the  triangle,  the  recital  would  be  favorable  to  the  plaintiff, 
but  not  a  word  in  the  deed  indicates  which  corner  of  the  tri- 
angle is  indicated,  the  northwestern  corner,  according  fully 
with  the  contention  of  the  defendants,  meets  this  description 
just  as  well  as  the  southeastern  corner  of  the  triangle,  if  not 
better.  In  view  of  these  facts,  the  action  of  the  court  in 
refusing  this  instruction,  which  could  have  had  no  effect  other 
than  to  mislead  the  jury  in  the  interest  of  the  plaintiff  and  to 
the  detriment  of  the  defendants,  was  clearly  proper  and 
right. 

The  newly  discovered  evidence  upon  which  an  application 
for  anew  tyial  was  based  is  set  forth  in  the  affidavit  of  Samuel 
R.  Owens  as  follows:  "worked  for  J.  N.  Collins  two  years 
alx)ut  the  years  1885  and  1886  and  more  or  less  before  these 
dates  and  after,  and  during  the  time  I  worked  for  said  J.  X. 
Collins  he  owned  and  controlled  the  old  100  acre  tract 
of  land  known  as  the  old  H.  B.  Collins  tract,  and  during 
the  time  I  worked  for  him  he  wanted  me  to  do  a  job  of  grub- 
bing for  him  on  the  west  side  of  the  old  100  acre  tract 
next  to  Peter  Stewarts  land,  and  showed  me  where  his 
comer  was  next  to  Stewart  in  a  low  place  at  the  foot  of  a 
steep  bank  just  above  the  first  bench  of  the  hill  and  now  rep- 
resented on  the  plat  at  figure  ''9"  he  also  showed  me  his  line 
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leading  out  from  9  to  1  there  was  three  old  line  trees  leading 
out  from  9  to  1  was  a  hickory  center  line  and  the  other  two 
was  side  lines  the  marks  on  these  lines  was  very  old,  J.  N. 
Collins  showed  them  to  me  and  said  there  was  his  line  and 
not  to  grub  over  that.  I  would  further  state  that  H.  B.  Col- 
lins told  J.  N.  Collins  in  my  presence  not  to  cut  the  red  oak 
tree  that  was  Peter  Stewarts  and  he  would  get  into  trouble/' 
The  figures  "9-'  and  "1/'  referred  to  in  the  affidavit,  repre- 
sent the  corners  as  contended  for  by  the  plaintiff.  The  red 
oak  tree  mentioned  in  it  stood  near  the  line  as  claimed  by  the 
defendants  and  there  was  some  evidence  tending  to  show  chat 
it  was  regarded  by  H.  B.  Collins  and  those  who  claimed  under 
him  as  a  line  tree.  It  had  been  cut  down  at  some  time  before 
the  trial. 

An  effort  is  made  to  sustain  the  action  of  the  court  on  the 
ground  that  the  testimony  of  Owens  to  an  admission  on  the 
part  of  J.  N.  Collins  who  is  living  and  might  have  been 
called,  is  inadmissible.  This  position  is  untenable.  No  de- 
cision of  this  Court  seems  to  come  quite  up  to  the  ciuestion. 
In  Harrlman  v.  Brown,  8  Leigh  697,  Milburn,  whose  decla- 
ration was  held  admissible,  was  still  interested  in  the  land. 
High's  HelvH  v.  Pancake,  42  ^\'.  Va.  602,  deals  with  the 
admissibility  of  declarations  and  acts  of  deceased  former 
owners  and  living  parties,  and  does  not  seem  to  discuss  admissi- 
bility of  declarations  of  living  predecessors  in  title  in  disparage- 
ment thereof.  But  Wigmore  on  Evidence,  exhaustive,  analyt- 
ical, historical  and  pliilosopliical,  i)erhaps  beyond  precedent,  at 
section  1080,  says  the  admissibility  of  such  declarations  is 
now  tirmly  settled,  although  the  recognition  of  it  was  slow 
and  the  decisions  were  hesitant  and  vacillating  until  a  com- 
paratively recent  date.  This  position  he  sustains  by  an  array 
of  authority,  both  English  and  American.  The  pith  of  his 
reasoning  is  as  follows:  "Having  precisely  the  same  motive 
to  make  correct  statements,  and  l)eing  identical  with  the  party 
(either  contemiwraneously  or  antecedently)  in  respect  to  his 
ownership  of  the  right  in  issue,  his  admissions  may,  both  in 
fairness  and  on  principle,  l)e  proffered  in  impeachment  of  the 
present  claim."  In  further  elucidation  of  the  theory,  he 
quotes  the  following  from  Cowen  and  Hill's  Notes  to  Phil,  on 
Ev.,  No.  481,  p.  644:  ''(The  owner's)  estate  or  interest  in 
the  same  property,  afterwards  coming  to  another,  by  descent. 
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devise,  right  of  representation,  sale  or  assignment,  in  a  word, 
by  any  kind  of  transfer,  whether  it  be  the  act  of  the  law  or 
the  act  of  the  parties,  whether  the  subject  of  the  transfer  be 
real  or  i)ersonal  estate,  corporeal  or  incorporeal,  choses  in 
possession  or  choses  in  action,  the  successor  is  said  to  claim 
under  the  former  owner;  and  whatever  he  may  have  said  af- 
fecting his  own  rights,  before  parting  with  his  interest,  is 
evidence  equally  admissible  against  his  succesvsor  claiming 
from  him,  either  immediately  or  remotely.  And  in  this  in- 
stance, it  makes  no  difference  whether  the  declarant  be  alive 
or  dead;  for  though  he  be  a  competent  witness,  and  present 
in  court,  his  admissions  are  receivable.  This  doctrine  pro- 
ceeds upon  the  idea  that  the  present  claimant  stands  in  the 
place  of  the  person  from  whom  his  title  is  derived;  has  taken 
it  cum  on  ere:  and  as  the  predecessor  might  have  taken  a 
quaHiied  right,  or  sold,  charged,  restricted,  or  modified  an 
absolute  right,  and  as  he  might  furnish  all  the  necessary  evi- 
dence to  show  its  state  in  his  own  hands,  the  law  will  not  allow 
third  persons  to  be  deprived  of  that  evidence  by  any  act  of 
transferring  the  right  to  another/'  But  the  declaration 
must  have  been  made  before  the  declarant  parted  with  the 
land.  wSee  Wigm.  Ev.  section  1082,  where  a  long  list  of  au- 
thorities is  given  in  the  note,  sustaining  and  illustrating  the 
rule  and  its  exception. 

Though  admissible,  if  it  had  been  offered  on  the  trial,  this 
newly  discovered  testimony  of  Owens  did  not  call  for  a  new 
trial  because  it  is  palpably  cumulative.  By  two  witnesses, 
the  plaintiff  had  proved  the  same  kind  of  admissions  by  H. 
B.  Collins,  a  deceased  former  owner,  and  father  of  said  J. 
X.  Collins.  It  is  testimony  of  the  same  character  and  to  the 
same  point.  Upon  newly  discovered  cumulative  evidence,  a 
new  trial  cannot  be  allowed.  State  v.  Betmll,  11  W.  Va.  703; 
SwiMher  V.  Malone,  31  W.  Va.  442;  HaUead  v.  Ilorton,  38 
W.  Va.  728;  Grogan  v.  Railroad  Co,,  39  W.  Va.  415;  SUIer 
V.  Shaffer,  43  W.  Va.  769.  Nor  is  it  clear  that  this  evidence 
ought,  on  a  new  trial,  to  produce  a  different  result.  This 
must  appear  to  the  court  tefore  the  verdict  can  be  set  aside. 
Another  essential  requisite  is  that  the  affidavit  of  the  party, 
desiring  a  new  trial,  show  on  its  face  such  facts  as  will  enable 
the  court  to  see  that  he  could  not  have  discovered  the  evidence 
before  the  trial.     The  affidavit  of  Stewart  only  says  he  could 
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not  have  discovered  it  by  due  diligence  and  did  not  know  of 
it.  Under  Swiaher  v.  Malone^  it  may  be  doubted  whether 
this  is  enough.  See  31  W.  Va.  p.  448.  Is  it  suflScient  to 
state  mere  conclusions?  Ought  not  some  facts  appear?  Who 
determines  the  question  of  due  diligence,  the  party  or  the 
court?  The  court  must  be  able  to  see  it  in  the  facts  stated, 
not  in  the  mere  opinion  of  the  witness,  based  upon  facts 
known  to  him  and  not  given  to  the  court. 
There  is  no  error  in  the  judgment  and  it  will  be  affirmed. 

Affi,T7ned. 


CHARLESTON 
City  of  Grafton  ?;.  Holt,  Judge  &c.,  et  ah 

Submitted  September  7,  1905.     Decided  October  31, 1905. 

1.  JuD(4E  OF  Court  Pakty  to  Suit. 

A  judge  who  is  a  quasi  party  to  a  suit  in  equity  under  the  de- 
scription of  the  bill  filed  by  certain  named  plaintiffs  suing  on  behalf 
of  themselves  and  all  others  similarly  situated,  and  who  will  be 
bound  by,  or  has  the  right  to  come  into  the  suit  and  take  the  benefit 
of,  the  decree  which  may  be  pronounced  therein,  and  thereby 
derive  a  pecuniary  benefit,  is  disqualified  from  acting  as  judge  in 
the  hearing  and  determination  of  the  suit.     (p.  186.) 

2.  Judge  of  Court  Party  to  Suit. — Injunrtion. 

An  order  made  by  such  judge  awarding  a  temporary  injunction 
in  such  suit  is  not  void,  but  voidable,  and  the  order  cannot  be 
vacated  or  annulled  or  its  enforcement  prevented  by  writ  of  prohi- 
bition on  the  ground  alone  that  the  judge  was  disqualified  by 
reason  of  interest  at  the  time  he  entered  the  order,     (p.  188.) 

3.  Water  Rates  Not  Taxes. 

Water  rates  exacted  by  a  public  corporation  from  actual  con- 
sumers are  not  taxes,  but  merely  the  price  of  a  commodity,     (p. 

187.) 

Petition  by  the  city  of  Grafton  for  writ  of  prohibition  to 
John  Homer  Holt,  judge  of  the  circuit  court  of  Taylor  county. 

Writ  Granted. 
Dent  &  Dent  and  Eugene  Sommerville,  for  petitioner. 

J.  L.  Hechmer,  C.  p.  Guard  and  Ira  E.  Kobinson,  for 
respondent. 
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Cox,  Judge: 

This  is  a  petition   by  the  City  of  Qrafton  for  a  writ  of 
prohibition  to  prohibit  Hon.  John  Homer  Tlbit,  Jud^o  of  the 
circuit  court  of  Taylor  county,   from  interferin^r  with  the 
city  in  the  management  and  control  of  its  water  works  plant, 
and  from  fixing  the  rates  that  said  city  shall  charge  con- 
'  siimers  of  water,  and  from  preventing  the  city  from  siiutting 
off  the  water  from  such  consumers  as  refuse  to  pay  therefor. 
The  city  of  Grafton  under  Its  charter  authority  owns  the 
water  works  supplying  the  inhabitants   and   others   of  the 
city  with  water  for  compensation.     On  the  27th  day  of  May, 
1905,  the  city,  upon  recommendation  of  a  committee  of  its 
Council,  adopte<l  a  schedule  of  rates  for  water,  to  be  charged 
the  consumers,  uniform  as  to  each  class  of  consumers,  but 
increasing   the   rates   theretofore   charged.      The   increased 
rates  were    afterwards    embodied   in   a   formal   ordinance, 
adopted  by  the  Common  Council,  and  were  required  to  be 
collected  from  and  after  July  1,  1905.     It  is  claimed  that 
this  formal  ordinance  was  not  adoi)ted  until  after  the   1st 
of  July,  1905,  but  that  is  immaterial  here.     After  the  adop- 
tion or  the  new^  schedule  of  rates  a  bill  was  filed  in  the  circuit 
court  of  Taylor  county  by  (ieorge  W.  Whitescarver  and  cer- 
tain other  persons  named,  citizens,  tax  payers,  and  consumers 
of  water,  on  behalf  of  themselves  and  the  other  citizens,  tax 
payers  and  consumers  of  water  of  said  city,  similarly  situated, 
against  the  city  as  defendant  for  the  purpose  of  setting  aside 
the  order  of  the  Common  Council  increasing  the  water  rates, 
and  for  an  accounting  to  jiscertain  the  amount  justly  payal)le, 
applicable  to  all  consumers  of  the  same  class  with  the  plain- 
tiffs, and  for  the  purpose  of  restraining  the  city,  its  oflicers 
and  agents,  from  shutting  off  the  w^ater  on  the  premises  of 
the  plaintiffs,  and  the  other  inhabitants  of  the  city  similarly 
situated,  it  Ijeing  alleged  in  the  bill  that  the  city  is  threaten- 
ing to  turn  off  the  water  for  failure  to  pay  the  increased  water 
rates.     Upon  presentation  of  this  bill  to  the  said  judge  of 
the  circuit  court  on  the  8th  day  of  July,  1905,  a  temporary 
injunction  was  awarded,  practically  as  prayed  for.     After- 
wards, on  the  12th  day  of  July,  1905,  pursuant  to  notice  a 
motion  was  made  by  the  defendant  city  to  dissolve  the  injunc- 
tion on  the  ground,  among  others,  that  the  said  judge  was 
without  legal  authority  t:)  act  in  the  suit  by  reason  of  l^eing 
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a  consumer  of  water  within  the  city,  and  personally  interested 
in  the  subject  matter  of  the  litigation.  The  motion  to  dis- 
solve was  overruled  by  Judge  Holt  in  vacation,  and  this  pro- 
ceeding followed. 

The  petition  proceeds  upon  the  theory  that  Judge  Holt, 
being  a  consumer  of  water  supplied  by  the  city  water  works, 
is  in  the  same  situation  as  the  plaintiffs  in  said  bill,  and  dis- 
qualified from  acting  as  judge  in  that  suit,  or  touching  the 
subject  matter  of  that  litigation,  by  reason  of  interest.  The 
fact  is  not  denied,  but  conceded,  that  Judge  Holt  is  a  con- 
sumer of  water  from  the  city  water  works,  and  in  the  same 
situation  as  the  plaintiffs  in  said  bill,  although  not  made  a 
party  therein  by  name.  The  first  question  for  us  to  deter- 
mine is,  whether  or  not  Judge  Holt,  being  so  situated,  is  dis- 
qualified by  reason  of  interest  from  acting  as  judge  in  that 
suit.  In  order  to  disqualify,  the  interest  of  the  judge  must 
not  be  merely  an  interest  in  the  legal  question  involved  in  the 
suit,  but  an  interest  in  the  subject  matter  to  be  determined 
thereby,  forest  Coal  Co,  v.  DoolittU\  Judge^  cf'c,  54  W. 
Va.  210. 

We  must  see  if  this  is  the  kind  of  a  suit  which,  if  main- 
tainable at  all,  could  be  maintained  by  the  plaintiffs  named 
suing  on  tehalf  of  themselves  and  all  others  similarly  situated. 
The  general  equity  rule  is  that  all  parties  in  interest  must  be 
l)efore  the  court;  but  there  are  certain  exceptions  to  this  rule 
which  are  as  clearly  established  and  as  well  settled  as  the  rule 
itself.  In  cases  to  which  the  exceptions  apply  one  or  more 
persons  representing  a  class  or  common  interest  or  common 
rights  are  permitted  to  sue  on  behalf  of  themselves  and  all 
others  in  the  same  situation.  The  exceptions  to  the  rule  have 
grown  up  as  matters  of  necessity  to  meet  the  ends  of  justice. 
To  undertake  to  review  all  the  authorities  defining  and  sus- 
taining the  exceptions  would  be  impracticable  in  this  opinion. 
We  shall  content  ourselves  with  the  citation  of  a  few  of  those 
most  pertinent  to  the  case  in  hand:  "The  rule  requiring  all 
parties  interested  in  the  subject  matter  or  object  of  the  suit 
to  be  made  parties,  however  numerous,  is  relaxed  when  its 
observance  becomes  extremely  difficult  or  inconvenient,  and 
a  person  holding  a  common  interest  with  numerous  others 
may  sue  in  his  own  name  in  behalf  of  himself  and  such  other 
persons  without  joining  them  in  the  suit."  Hogg's  Equity 
Proced.,  section  39. 
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"In  some  cases  the  persons  who  hold  a  common  relation  to 
the  subject  are  so  numerous  that  to  attempt  to  unite  them  all 
in  one  suit  would  be,  even  if  practicable,  very  inconvenient, 
and  would  subject  the  proceedings  to  the  danger  of  perpetual 
abatement  and  other  impediments  from  intermediate  deaths, 
marriages,  incompetency,  or  change  of  interests.  *  *  * 
In  such  cases  the  court  will  allow  a  bill  to  be  brought  by  some 
of  the  parties  on  behalf  of  themselves  and  all  others,  taking 
care  that  there  shall  be  a  due  representation  of  all  substantial 
interests  before  the  court."     Bart.  Ch.  Prac.,  section  47. 

A  clear  statement  of  exceptions  is  contained  in  Judge 
Story's  work  on  Equity  Pleading.  This  eminent  author  says: 
'The  most  usual  cases  arranging  themselves  under  this  head 
of  exceptions  are:  (1)  Where  the  question  is  one  of  common 
or  general  interest  and  one  or  more  sue  or  defend  for  the 
benefit  of  the  whole;  (2)  Where  the  parties  form  a  voluntary 
association  for  public  or  private  purposes  and  those  who  sue 
or  defend  may  fairly  be  presumed  to  represent  the  rights  and 
interests  of  the  whole;  (3)  Where  the  parties  are  very  numer- 
ous and,  although  they  have  or  may  have  separate,  distinct 
interests,  yet  it  is  impracticable  to  bring  them  all  l3efore  the 
court.'' 

In  speaking  of  the  third  class  of  cases  mentioned  above 
the  same  author  says:  "In  this  class  of  cases  there  is  usually 
a  privity  of  interest  between  the  parties,  but  such  a  privity 
is  not  the  foundation  of  the  exception.  On  the  contrary  it  is 
sustained  in  some  cases  where  no  such  privity  exists.  How- 
ever, in  all  of  them  there  always  exists  a  common  interest  or 
a  common  right  which  the  bill  seeks  to  establish  and  enforce, 
or  a  general  claim  or  priv^ilege,  which  it  seeks  to  establish  or 
to  narrow  or  take  away.  *******  in  all  these 
classes  of  cases  it  is  apparent  that  all  the  parties  stand  or  are 
supposed  to  stand  in  the  same  situation,  and  have  one  com- 
mon right,  or  one  common  interest  the  operation  and  protec- 
tion of  which  will  be  for  the  common  benefit  of  all,  and  can- 
not be  to  the  injury  of  any.  It  is  under  such  circumstances, 
and  with  such  objects  that  the  bill  is  permitted  to  be  filed  by 
a  few  on  behalf  of  themselves  and  all  others,  or  against  a  few 
and  yet  to  bind  the  rights  and  interests  of  the  others." 
Story's  Equity  PI.  sections  97,  120,  126.  As  bearing  upon 
and  sustaining  the  exceptions  mentioned  see  Siinth  et  aL  v. 
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Swonnstedt  et  al,  16  Howard  288:  Beech  on  Inj.  365;  R,  R. 
Co,  V.  Gihson^  85  Ga.  1;  2  Spelling  on  Inj.  973;  15  Enc.  PI. 
&  Prac.  629;  Fletcher  Eq.  PI.  &  Pr.  section  26;  1  Daniels 
Ch.  PI.  &  Pr.  238;  Bull  v.  Read,  13  Grat.  86. 

Where  such  suit  in  equity  is  permitted  under  the  exceptions 
the  bill  must  show  that  it  is  brought  on  behalf  of  those  whom 
the  plaintiffs  represent  and  sufficient  parties  must  be  before 
the  court  to  enable  it  to  fairly  and  fully  adjudicate  the  (jues- 
tions  involved.  It  seems  clear  to  us  that  the  suit  of  White- 
scarveretal.  v.  The  City  of  Grafton  comes  within  the  excep- 
tions, and  that  the  suit,  if  maintainable  at  all  is  maintainable 
by  the  plaintiffs  suing  on  behalf  of  themselves  and  all  others 
in  the  same  situation.  All  consumers  have  a  common  inter- 
est, a  common  right  in  the  subject  matter  of  the  litigation. 
The  number  of  consumers  is  large.  To  require  all  of  them 
to  be  before  the  court  would  occasion  great  inconvenience,  if 
not  a  practical  denial  of  the  right  to  have  the  subject  matter 
adjudicated  and  determined. 

Having  decided  that  the  suit  in  equity,  if  maintainable  at 
all,  w^as  properly  brought  by  the  plaintiffs  on  their  own  be- 
half and  on  behalf  of  all  others  in  the  same  situation,  we  have 
yet  to  determine  what  is  the  character  of  the  interest  of  Judge 
Holt  standing  in  the  same  situation  as  the  plaintiffs  named. 
In  such  a  suit  a  person  standing  in  the  same  situation  as  the 
I)laintiffs  is  termed  a  quml  party  and  for  many  puri)oses  litis 
the  right  of  an  actual  party.  15  Enc.  PI.  &  Pr.,  page  635. 
It  seems  that  such  person  is  bound  by  the  decree  which  may 
be  pronounced  in  the  suit,  although  he  does  not  come  into 
the  suit  before  the  decree.  This  is  true  in  those  jurisdictions 
which,  like  ours,  have  no  equity  rules  requiring  that  the  decree 
be  without  prejudice  to  the  party  standing  in  the  same  situa- 
tion, but  not  named,  unless  such  party  comes  into  the  suit  be- 
fore the  decree.  15  Enc.  PI.  &  Pr.  635;  Story's  Eq.  P.  136. 
But  whether  a  quatii  party  is  bound  by  the  decree  or  not,  he 
has  the  right  to  come  into  the  suit  at  any  time  l^efore  the 
decree  and  take  the  beneht  of  it.     15  Enc.  PI.  &  Pr.  636. 

This  being  true,  Judge  Holt  has  the  right  in  that  suit  to 
come  in  and  take  the  benefit  of  any  decree  which  may  be 
pronounced  therein.  In  either  case  he  has  a  disqualifying 
interest.  The  right  (a  right  of  value)  to  come  in  and  take 
the   benefit  of   the  decree  constitutes  a  disqualifying   inter 
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est  as  much  as  if  he  were  bound  by  the  decree  without  com- 
ing in.  Otherwise  we  have  the  anomolous  situation  of  a 
judge  sitting  on  the  hearing  of  a  case  in  which  he  has  the 
right  to  come  in  and  take  the  benefit  of  the  decree  pronounced 
by  him,  and  thereby  derive  a  pecuniary  benefit.  It  may  be 
said  that  Judge  Holt  has  signified  no  intention  of  coming 
into  the  suit  and  taking  the  benefit  of  the  decree,  but  this  is 
immaterial.  The  mere  fact  that  he  has  the  right  to  do  so  dis- 
qualifies. Finley  v.  Smith,  42  W.  Va.  299;  Forent  Coal  Co. 
V.  DooUttle,  Jxtdge,  etc.,  supra;  Moses  v.  Jxilian,  45  N.  H. 
52.  Suitors  are  entitled  to  a  fair  and  impartial  judgment 
upon  the  matters  in  litigation,  and  to  have  that  judgment 
pronounced  by  a  fair  and  impartial  tribunal.  Otherwise 
courts  of  justice  are  but  mockeries,  and  their  judgments  are 
without  credit  or  respect.  The  maxim  of  the  common  law, 
^''Nemo  debit  esse  judex  in  propia  causa,'^'^  remains  inviolate 
in  this  State. 

It  is  claimed,  however,  that  Judge  Holt  is  qualified  by 
reason  of  our  statute,  Code  of  1899,  chapter  62,  page  1106, 
which  provides  that  no  judge  of  any  court  shall  be  disqualified 
from  performing  his  oflScial  duties  with  respect  to  any  cause 
by  reason  of  the  fact  that  he  is  a  citizen  and  a  taxpayer  of 
the  municipal  corporation  which  is  interested  in,  or  is  a  party 
to  such  cause.  In  order  for  this  provision  to  render  Judge 
Holt  qualified  to  act  in  that  suit,  it  must  be  assumed  that  the 
rates  of  charge  for  water  are  taxes  and  that  Judge  Holt  is 
only  interested  in  common  with  the  other  taxpayers  of  the 
city  in  resisting  the  payment  of  taxes.  We  cannot  give 
ajssent  to  that  proposition.  Water  rates  exacted  by  a  public 
corporation  from  actual  consumers  are  not  taxes,  but  are 
merely  the  price  of  a  commodity.  The  charges  for  water  do 
not  constitute  a  uniform  assessment  against  all  or  any  persons 
or  property  within  the  city.  It  is  wholly  optional  with  the 
consumer  whether  or  not  he  will  take  water  from  the  city 
water  works.  All  of  the  inhabitants  may  refuse  to  do  so  and 
in  that  event  the  water  rates  cannot  be  collected  from  them. 
The  city  is  empowered  under  its  charter  to  deal  in  a  pubiic 
utility  and  it  charges  and  collects  therefor  in  the  same  man- 
ner as  an  individual  or  private  corporation  engaged  in  the 
same  business.  30  Amer.  &  Eng.  Enc.  of  Law  422;  Wag?ie?' 
V.  Bock  Island,  146  111.   139;  Dillon's  Munic.    Corp.    821; 
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Pi^ow  Sar.  Innf.  v.  Jersey  City,  113  U.  S.  506;  1  Cooley  on 
Taxation  5. 

It  is  contended  by  the  petitioner  that  the  writ  of  prohibi- 
tion should  issue  in  this  proceeding  operating  to  vacate  and 
annul  the  order  awarding  the  temporary  injunction  on  the 
grounds  that  the  judge  was  disqualified  when  he  made  the 
order  and  that  there  is  no  equity  in  the  bill.  Notwithstand- 
ing the  fact  that  Judge  Holt  was  disqualified  at  the  time  he 
made  the  order  awarding  the  injunction,  the  order  is  not 
void,  but  voidable.  Forent  Coal  Co,  v.  Doolittle,  Judge,  etc. 
mipra:  Firdey  v.  Smith,  supra;  Mosea  v.  Julian^  s^upra;  17 
Araer.  &  Eng.  Enc.  of  Law,  742. 

A  writ  of  prohibition  cannot  be  made  a  process  for  the 
correction  of  errors  and  take  the  place  of  an  api)eal  or  writ 
of  error.  County  Court  v.  Boreman,  34  W.  Va.  362;  State 
v.  Kyle,  8  W.  Va.  711;  Sperry  v.  Saudem,  50  W.  Va.  70; 
McConlha  v.  Guthrie,  21  W.  Va.  140;  Johnson  v.  Hunter, 
50  W.  Va.  52;  ^V;  ct  W.  Railway  Co,  v.  Pinnacle  Coal  Co., 
44  W.  Va.  574;  Yates  v.  Taylo'r  County  Court,  47  W.  Va. 
376;  Morley  v.  Godfrey,  54  W.  Va.  54.  A  number  of  our 
cases  hold  that  where  there  is  a  total  want  of  jurisdiction  and 
the  judgment  is  void  the  enforcement  of  the  judgment  may 
be  prevented  by  a  writ  of  prohibition,  but  those  cases  do  not 
apply  here  where  the  order  complained  of  is  only  voidable, 
and  we  have  not  examined  the  bill  for  the  purpose  of  seeing 
whether  it  is  with  or  without  equity.  If  it  be  without  equity 
or  if  the  order  complained  of  may  be  avoided  the  City  of 
Grafton  has  another  plain  and  adequate  remedy. 

This  proceeding  was  argued  and  submitted  at  the  Septem- 
ber Term,  1905,  of  this  Court.  On  the  18th  of  October,  1905, 
being  the  first  day  of  this  special  term,  the  City  of  Grafton 
pursuant  to  notice  made  a  motion  to  strike  out  the  answer  of 
Judge  Holt  in  this  proceeding  as  being  frivolous,  imperti- 
nent and  scandalous  and  as  teing  foreign  to  a  proper  defense. 
The  record  does  not  disclose  that  any  motion  was  made  to 
strike  out  the  answer  previous  to  or  at  the  hearing  and  sub- 
mission of  this  proceeding,  and  such  motion  now  comes  too 
late  to  be  considered. 

It  follows  from  what  we  have  said  that  a  writ  of  prohibi- 
tion must  Ije  awarded  restraining  the  Hon.  John  Homer 
Holt,  Judge  of  the  circuit  court  of  Taylor  county,   from 
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further  acting  as  judge  in  the  hearing  and  determination  of 
said  chancery  suit,  but  not  from  entering  such  orders  as 
shall  be  necessary  to  bring  the  suit  to  a  hearing  and  deter- 
mination before  a  qualified  court  or  judge. 

In  awarding  this  writ  we  do  so  without  in  any  way  reflect- 
ing upon  Judge  Holt.  He  no  doubt  was  perfectly  honest 
and  sincere  in  the  belief  that  he  was  qualified  to  sit  in  the 
suit  mentioned  and  that  it  was  his  duty  to  do  so.  It  is  often 
a  question  of  grave  doubt  as  to  the  qualification  of  a  judge, 
and  he  should  not  refuse  to  sit  when  qualified  any  more  than 
he  should  insist  on  sitting  when  disqualified. 

Writ  Awarded, 


CHARLESTON. 

Philip  Carey    Manufacturing  Co.  /'.  Watson. 

Submitted  June  10,    1905,     Decided  October  31,  1905. 

Assumpsit— Oj^<*f?  Judgment — Order  of  Inquiry — PUn. 

In  an  action  of  atniumpsit^  where  an  order  for  inquiry  of  dam- 
ages is  required*  the  office  judgment  entered  at  rules  does  not 
become  final  on  the  last  day  of  the  next  succeeding  term  of  court, 
not  having  been  previously  set  aside,  so  as  to  bar  a  defense  there- 
after: but  the  defendant  may  plead  to  issue  at  any  time  before  the 
order  for  inquiry  of  damages  is  executed,     (p.  189.) 

Written  Agrekmknt,  Alteration  Of. 

If  a  written  agreement  not  under  seal,  be  altered  by  the  party 
claiming  under  it  in  a  material  part:  Held,  he  can  never  recover 
upon  the  agreement  so  altered,  nor  can  he  avail  himself  of  the  con- 
tract in  its  original  and  true  form.  Xetrell  v.  yfayberry,  3  Leigh 
2,50.     (p.  195.) 

Written  Agreement,  Alteration  Of. 

The  materiality  of  the  alteration  is  a  question  of  law  for  the 
court  upon  the  admissibility  of  the  altered  agreement  in  evidence, 
(p.  195.) 

Written  Agreement,  Alteration  Of — Burden  of  Proof. 

Where  a  material  alteration  is  shown  to  have  been  made  after 
the  execution  of  the  agreement,  the  burden  is  on  the  party  pro- 
ducing and  relying  upon  the  agreement  to  explain  the  alteration 
by  showing  that  it  was  made  under  circumstances  rendering  it 
lawful,     (p.  195.) 
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5.  Wrtiten   Agreement,  Alteration  Of — Fraud. 

In  the  absence  of  such  explanation  the  alteration  will  be  pre- 
sumed to  have  been  made  by  the  party  producing  the  agreement, 
or  with  his  privity  and  fraudulently  so  far  as  legal  fraud 
attaches  to  a  wilful  change  of  an  ai^reement  bv  a  partv  thereto, 
(p.   195.) 

6.  Written  Agreement,  Alteration  Op. 

If  such  material  alteration  appears  to  have  been  made  fraudu- 
lently by  the  party  producing  and  relying  on  the  agreement,  or 
with  his  privity,  such  party  can  not  recover  on  the  original  con- 
sideration or  demand,     (p.  196.) 

Error  to  Circuit  Court,  Harrison  County. 

Action  of  assumpsit  by  Philip  Carey  Manufacturing  Com- 
pany against  Andrew  J.  Watson.  Verdict  for  defendant 
and  plaintiff   brings  error. 

Affirmed, 
E.  G.  Smii^h,  for  plaintiff  in  error. 

Davis  &  Davis,  and.E.  Bryan  Templeton,  for  defendant 
in  error. 

Cox,  Judge  : 

In  an  action  of  assumpsit  by  the  Philip  Carey  Manufac- 
turing Company  against  Andrew  J.  Watson,  in  the  circuit 
court  of  Harrison  county ,  there  was  a  trial  by  jury  and  motion 
by  defendant  to  exclude  plaintiff's  evidence  and  to  direct  a 
verdict  for  defendant,  which  was  sustained  and  a  verdict  ac- 
cordingly and  judgment  of  dismissal  thereon;  and  plaintiff 
brings  error. 

The  first  question  raised  is:  Did  the  office  judgment  in 
this  action  l)ecome  final  on  the  last  day  of  the  next  term  of 
court  after  it  was  entered  at  rules,  it  not  being  previously 
set  aside  and  there  being  no  plea  to  issue  at  that  term? 
This  question  involves  the  consideration  of  parts  of  sections 
44,  45,  46  and  47  of  chapter  125,  Code  of  1899.  The  declar- 
ation is  in  the  usual  form  and  contains  only  the  common 
counts.  The  plaintiff's  bill  of  particulars,  accompanied  by 
affidavit,  charging  the  defendant  with  a  balance  of  $640.75 
on  an  open  account,  after  allowing  certain  credits,  was 
filed  in  court  at  the  next  term  after  office  judgment  The 
action  was  brought  on  the  26th  day  of  July  to  August  rules 
following.     At  August   rules  the   clerk   made  an   entry  of 
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summons  executed,  declaration  filed  and  conditional  judg- 
ment. At  September  rules,  the  clerk  made  an  entry  of 
conditional  judgment  confirmed  and  order  for  inquiry  of 
damages.  The  September  term  of  court,  1902,  followed. 
The  action  was  twice  continued  by  consent  of  both  parties, 
once  at  that  t«rm  and  once  at  the  January  term  following. 
On  February  5,  1903,  in  term,  the  defendant  tendered  his 
plea  of  the  general  issue,  accompanied  by  affidavit,  to  which 
plea  plaintiflf  objected  as  coming  too  late,  but  the  objection 
was  overruled  and  the  plea  filed.  In  this  action  the  order 
for  inquiry  of  damages  was  proper  under  sections  44  and  45. 
This  was  not  an  action  for  debt  on  bond  or  other  writing  for 
the  payment  of  money,  or  against  the  drawer  or  endorser  of 
a  bill  of  exchange  or  negotiable  note.  Nor  was  it  an  action 
oi  debt  or  scire  facicui  upon  judgment  or  recognizance,  but  an 
action  on  an  open  account,  and  was  not  exempted,  by  the 
provisions  of  section  45,  from  the  necessity  of  an  order  for 
inquiry  of  damages.  As  to  the  finality  of  office  judgment 
at  the  next  term,  this  action  does  not  fall  under  the  provi- 
sions of  section  46,  because  its  provisions  apply  to  cases 
wherein  there  is  no  order  for  inquiry  of  damages.  We  are, 
then,  left  to  the  provisions  of  section  47  to  give  finality  to 
this  office  judgment  on  the  last  day  of  the  next  term  of  court, 
if  it  is  to  have  such  finality.  We  confess  that  the  language  of 
section  47  appears  to  be  somewhat  doubtful,  but  in  constru- 
ing it  we  must  consider  all  the  provisions  of  the  statute  re- 
lating to  the  same  subject  matter  in  order  that  we  may  de- 
termine the  scope  and  intent  of  this  section.  Does  this 
section,  standing  alone,  provide  for  the  finality  of  office 
judgment  in  any  case  on  the  last  day  of  the  next  term  of 
court?  It  does  not  seem  to  do  so.  We  read  it  in  vain  for 
any  positive  declaration  that  an  office  judgment  shall  become 
final  in  any  action,  at  any  term  of  court.  The  general  object 
of  this  section  seems  to  be  to  provide  a  way  of  setting  aside 
an  office  judgment  which  otherwise  would  become  final  under 
some  other  provision  of  law.  If  this  be  true,  we  look  for 
that  other  provision  and  find  it  in  section  46,  which  provides 
for  finality  in  a  case  where  there  is  no  order  for  an  inquiry 
of  damages.  The  element  of  doubt  as  to  this  construction 
is  the  clause  therein,  "whether  an  order  for  an  inquiry  of 
damages  has  been  made  therein  or  not;"  but  this  clause  does 
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not  purport  to  make  finality.  It  is  found  in  the  provision 
made  to  enable  the  defendant  to  prevent  finality.  We  think 
it  an  unwarranted  inference  to  say  that  this  clause,  or  any 
language  in  section  47,  gives  finality  to  an  office  judgment, 
if  not  previously  set  aside,  on  the  last  day  of  the  next  terra 
in  any  action  where  an  order  of  inquiry  of  damages  is  re- 
(luired.  The  common  law  right  to  plead  should  not  be  taken 
away  by  such  an  inference,  nor  by  mere  construction.  The 
construction  we  now  give  section  47  is  the  same  given  to  it 
by  this  Court  in  the  case  of  Jfarstifler  v.  Ward^  52  W.  Va. 
74,  in  which  Judgk  Braxnox,  delivering  the  opinion  of  the 
Court,  said:  "In  any  action  for  (not  of)  debt  on  any  of  the 
writings  specified  in  section  45,  and  in  an  action  of  debt  on 
a  judgment,  or  srire  facias  on  a  judgment,  there  must  be  an 
issuable  plea  at  the  first  term  after  office  judgment;  in  all 
other  actions,  on  contract  or  for  tort,  the  plea  may  come 
later.  I  would  say  that  in  an  action  on  a  bond  with  collateral 
condition  there  could  be  a  plea  at  any  time  before  trial, 
as  it  would  require  an  inquiry  of  damages;  otherwise  in 
an  action  on  a  single  bill  for  money."'  Under  this  con- 
struction the  admission  of  defendant's  plea  was  not 
error. 

The  next  question  raised  by  the  record  is:  Did  the  cir- 
cuit court  err  in  sustaining  the  defendant's  motion  to  ex- 
clude plaintiff's  evidence  and  direct  a  verdict  for  defendant? 
The  consideration  of  this  question  makes  necessary  a  further 
statement  of  the  facts  appearing  in  the  record.  The  balance 
claimed  by  plaintiff  in  its  bill  of  particulars  was  for  a  car 
load  of  cement  roofing,  which  it  claimed  to  have  sold  and  de- 
livered to  defendant.  To  sustain  its  case,  it  offered  only  one 
witness,  its  agent  who  made  the  contract  with  defendant  upon 
which  it  relies.  During  the  direct  examination  of  this  wit- 
ness a  paper,  purpoi'ting  to  be  the  written  order  or  con- 
tract Ijetween  the  parties  for  the  sale  and  delivery  of  the 
car  load  of  roofing,  was  produced  and  the  witness  testified 
to  the  genuineness  of  the  signatures  of  the  parties  thereto, 
and  the  paper  was  admitted  in  evidence.  The  essential  part 
of  this  paper  is  as  follows: 

*'Aug.  6,  1901. 
"To  the   Philip  Carey  Mfg.  Go. 

*'(}entlemen:  You  will  please  enter  our  order  and  ship  at  once  1 
car    load      cement    roofing   and  same     to   be     settled    for    Dec.  28, 
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1901,  to  be  settled  for  as  sold.     ♦    *    *    *    30O  squares  cement  roofing 
"Standard"  complete  @  275  per  sq.     All  prices  FOB  Salem. 

"Ship  to  A.  J,  Watson,  City,  Salem.  County,  Harrison.  State,  W. 
Va.    Via   B.  &  O,  R.  R. 

'  *  Y o u  rs  respect  f ul ly , 

"A.  J.  Watson. 
"Accepted  by  the    Philip  (-arey  Mfg.  Co.  per  H.  Clayton." 

Near  the  right  hand  margin  of  this  paper  there  appeared 
in  writing  the  following:  ''I  agree  to  help  .sell  this  car 
load'\  and  signed  '*II.  C."  (the  initials  of  name  of  plaintiflf's 
agent).  The  witness  further  testified  to  the  shipment  and 
delivery  of  the  car  load  of  roofing  to  defendant,  accom- 
panied by  a  bill  of  sale  therefor,  and  that  on  December  2, 
1901,  plaintiff  received  a  payment  of  $140.75  from  defend- 
ant, and  on  the  same  date  gave  a  credit  for  freight  of 
of  §4:3.50,  leaving  a  balance  due  plaintiff  of  $640.75.  Wit- 
ness also  produced  a  letter  from  defendant,  bearing  date 
December  17,  1901,  which  was  read  to  the  jury,  the  contents 
of  which  is  as  follows:  "Your  letter  received  this  morning, 
and  will  say  in  reply  that  my  store  and  all  my  stock  was 
burned,  including  roofing,  56  houses  were  burned  and  most 
all  business  houses.  I  want  you  to  come  as  soon  as  possi- 
ble.      I  am,    Y'ours  respt.      A.  J.   Watson.'" 

On  cross-examination  of  this  witness  it  appeared  that 
the  original  contract  or  order  for  the*  car  load  of  roofing  was 
executed  in  duplicate;  that  the  duplicates  were  prepared  by 
the  witness,  plaintiff's  agent,  by  placing  a  carbon  paper  be- 
tween a  white  and  a  yellow  sheet  of  paper,  so  that  when 
the  contract  or  order  was  written  on  the  white  sheet  an  exact 
copy  was  produced  on  the  yellow  sheet,  and,  owing  to  the 
character  of  the  paper  used,  a  copy,  or  rather  a  reversed 
copy,  at  least  in  part,  also  appeared  on  the  reverse  side  of 
the  white  sheet.  The  white  sheet  was  the  one  retained  and 
offered  in  evidence  by  plaintiff,  and  the  yellow  sheet  was 
kept  by  defendant.  Two  alterations  appeared  in  the  one 
offered  by  plaintiff,  when  compared  with  the  one  kept  by  de- 
fendant. The  one  kept  by  defendant  w  jis  produced  and  offered 
in  evidence  on  the  cross-examination  of  tliis  witness.  On  re- 
direct examination  of  this  witness  by  plaintiff's  attorney 
the  question.  '*Have  you  any  explanation  to  offer  as  to  the 
discrepancy  between  these  two  papers?^'  was  asked,  to  which 
witness  replied,  "Nothing  at    all.     As  I    stated    before,  I 


Digitized  by 


Google 


194  Philip  Carey  M'f'g  Co.  v,  Watson.  [58 

went  back  afterwards  and  went  over  the  matter.  I  don't 
deny  that  that  is  a  copy  of  the  original  order.''  And  when 
asked,  ''Then  you  are  willing  to  accept  as  the  true  order  the 
one  for  which  Mr.  Watson  contends,  are  you?",  he  replied, 
''Yes,  Sir."  The  two  alterations  in  the  duplicate  offered  by 
plaintiff  were  as  follows:  first,  the  change  of  the  words,  "I 
agree  to  sell  this  car  load,''  so  as  to  read,  "I  agree  to 
help  sell  this  car  load";  and  second,  the  change  of  the 
words,  "to  be  settled  for  December  28,  1901,  of  what  sold", 
so  as  to  read,  "to  be  settled  for  December  28,  1901,  as 
sold.'^ 

It  is  not  necessary  for  us  to  trace  the  doctrine  relating 
to  the  alteration  of  written  agreements,  in  England  and 
this  country,  from  its  origin  in  Pigofs  case^  11  Coke,  27, 
to  the  present  time.  This  is  ably  and  exhaustively  done  by 
Judge  Dillon  in  2  Cyc.  137;  and  by  Mr.  Freeman  and  his 
associates  in  a  note  to  the  case  of  Burgees  v.  Blak^^  86  Am. 
St.  Rep.  80,  to  which  note  we  shall  hereafter  refer  in  this 
opinion  as  Freeman's  note.  We  shall  content  ourselves 
with  a  brief  statement  of  the  principles  deducible  from 
the  authorities,  which  we  deem  applicable  to  this  case. 

Freeman's  note  says  the  general  rule  is,  that  "any  change 
in  a  material  part  of  a  written  instrument,  after  such  instru- 
ment has  been  fully  executed,  by  a  party  to  such  instrument 
or  one  claiming  under  him,  and  without  the  consent  of  the 
party  sought  to  be  charged,  renders  such  instrument  void." 
The  authority  is  universal  in  this  country,  except  in  the 
states  of  Missouri  and  New  Jersey,  that  no  alteration  vitiates 
an  instrument,  unless  it  is  material.  2  Cyc.  190;  Freeman's 
note,  84  and  85;  Yeager  v.  Musgi-ave^  28  W.  Va.  90.  We 
must  therefore  see  if  the  alterations  here  shown  were  ma- 
terial. Plaintiff  contended  that  it  was  entitled  to  recover  the 
price  of  the  goods  sold  and  delivered  under  the  contract. 
The  defendant  contended  that  the  goods  were  merely  con- 
signed to  him  by  plaintiff,  and  not  sold  to  him.  Upon  this 
question  the  alterations  were  material.  The  mere  statement 
of  the  changes  made  seems  to  te  a  sufficient  answer  as  to 
their  materiality.  There  is  a  material  difference,  in  legal 
effect,  between  agreeing  to  sell  a  car  load  of  roofing  and  in 
agreeing  to  help  sell  it;  and  there  is  a  material  difference  in 
the  legal  effect  of  an  agreement  for  settlement,    as   to  a  car 
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load  of  roofing,  on  a  certain  date,  for  that  part  which  had 
been  sold,  and  an  agreement  for  settlement  as  sold,  espe- 
cially upon  the  question  as  to  whether  or  not  the  car  load  was 
actually  sold,  or  only  consigned.  The  expression  "as  sold" 
may  imply  that  the  whole  car  load  was  to  be  settled  for  ulti- 
mately, while  the  expression  "of  what  sold'"  may  imply  that 
defendant  would  not  at  any  time  be  compelled  to  settle  for 
more  than  the  part  which  had  teen  sold.  The  alterations 
were  material. 

It  is  contended  that  the  (juestion  of  whether  or  not  they 
were  material  alterations  should  have  been  left  to  the  jury. 
We  think  not.  The  question  of  the  materiality  of  the  altera- 
tions is  a  question  of  law  for  the  court  uiK)n  the  admissi- 
bility of  the  altered  agi'eement  in  evidence.  Xewtll  v.  May- 
hernj^  3  Leigh  250;  2  Cyc.  256;  and  Freeman's  note,  84. 
There  was  no  denial  that  the  .alterations  had  been  made. 
There  was  nothing  for  the  jury  to  pass  on  as  to  that  (jues- 
tion.  The  fact  of  alteration  was  plainly  shown  by  plaintiff's 
evidence.  In  this  respect  this  case  diffei-s  from  the  case  of 
Conner  v.  FleHhinan^  4  W.  Va.  639,  where  it  was  said  that, 
under  the  circumstances  of  that  case,  the  question  whether 
the  instrument  had  been  mutilated  was  for  the  juiy.  We 
are  relieved  of  the  necessity  of  examining  the  many  conflict- 
ing rules  and  authorities  as  to  the  presumption,  or  want  of 
presumption  as  to  the  time  when  the  alterations  were  made, 
that  is,  whether  they  were  made  before,  at  the  time  of,  or 
after  the  execution  of  the  agreement,  because  it  clearly  ap- 
pears by  the  plaintiff's  evidence  that  they  were  made  after 
the  execution  of  the  contract.  This  witness  said,  in  effect, 
that  the  duplicate  produced  by  defendant,  which  was  without 
alteration,  was  a  true  copy  of|  the  original  contract.  If  this 
is  correct,  there  was  no  time  other  than  after  the  execution 
of  the  contract,  when  the  alterations  could  have  been  made. 
When  a  material  alteration  after  the  execution  of  an  agree- 
ment is  made  to  appear,  the  party  producing  the  agree- 
ment has  the  burden  of  explaining  the  alUM*ation — he  nmst 
show  that  the  change  was  made  under  circumstances  render- 
ing it  lawful,  and  unless  he  does  so  it  will  be  presumed 
to  have  been  made  by  the  party  producing  it  or  with  his 
privity,  and  fraudulently  in  so  far  as  legal  fraud  attaches  to 
to    a  wilful    change    of    an    agreement     by    one     of  the 
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parties  thereto.     Piercy  v.   Pirrcy,    5  W.    Va.  199:  2   ('yc 
234-5. 

It  is  further  contended  that  notwithstanding?  the  contract 
was  destroyed  as  evidence  by  the  alterations,  the  plaintiff 
was  entitled  to  recover  upon  the  case  made  by  it.  The  goods 
were  shown  to  have  been  delivered  to  the  defendant,  and  the 
defendent's  duplicate  of  the  contract,  in  an  unaltered  condi- 
tion, was  before  the  jury.  Must  plaintiff,  simply  because  the 
(kiplicate  produced  by  it  was  destroyed  by  fraudulent  altera- 
tions, lose  the  benefit  which  the  law  would  give  to  it  upon 
the  facts,  if  there  had  been  no  fraudulent  alteration^  In  other 
words,  does  the  fraudulent  alteration  prevent  i-ecovery  on  the 
original  consideration^  It  is  said  in  2  Cyc,  183,  that  ''It 
has  been  considered  in  some  cases  that  where  a  party  by  his 
own  act  alt(»rs  an  instrument  so  that  it  cannot  be  the  foun- 
dation of  any  legal  remedy,  he  will  not  be  i)ermitted  to  prove 
the  promise  contained  in  it  by  any  other  evidence,  and  this 
principle  prevents  a  resort  to  the  common  counts,  or  a  re- 
covery on  the  original  consideration.'"  Among  the  cases 
cited  to  sustain  this  view  is  the  case  of  NeweU  v.  Mai/herryy 
Hupra^  and  that  case  is  binding  authority  on  this  Court.  Judge 
Tucker,  delivering  the  opinion  in  that  case,  said:  *The  materi- 
ality of  the  alteration  is,  I  take  it,  matter  for  the  decision  of 
the  coui-t;  and  moreover,  if  it  had  appeared  that  the  altera- 
tion was  made  by  Mayberry,  or  any  other  by  his  procure- 
ment, then  he  could  never  recover  upon  this  contract,  nor 
could  he  l)e  pei-mitted  to  establish  it  by  any  other  evidence, 
or  even  to  avail  himself  of  the  contract  according  to  its 
original  and  true  character.'"  See  also  Freeman's  note,  119, 
122.  There  seems  to  be  no  authority  allowing  recovery  on 
the  original  consideration  where  there  has  been  a  material 
and  fraudulent  alteration  by  the  plaintiff,  or  with  his  privity. 
2  Cyc.  ls;i-5;  Freeman's  note,  122-3.  Nor  is  the  plaintiff 
permitted  to  establish  the  contract  by  any  other  evidence, 
such  as  the  duplicate  retained  by  defendant.  Xewell  v. 
Maybern/,  st/pra;  Freeman's  note,  118.  This  rule  may 
seem  harsh,  but  the  reasons  for  it  are  said  to  be  that  a 
written  agreement  in  the  hands  of  an  adverse  party  is  easily 
susceptible  of  alteration  to  the  injury  of  the  party  charged 
thereby.  Many  written  contracts  are  negotiable  and  per- 
form important  functions  in  commercial    transactions.     It  is 
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of  the  highest  importance  to  the  coraraercial  world  that  they 
be  preserved  in  their  original  state  or  condition.  Public 
policy  demands  this  for  the  prevention  of  frauds  upon  inno- 
cent persons.  The  most  eifective  means  of  preserving  the 
integrity  of  such  agreements  is  the  rule,  that  a  material  al- 
teration destroys  the  agreement  so  that  no  recovery  can  be 
had  upon  it,  either  in  it«  original  or  its  altered  condition. 
The  object  of  the  rule  is  to  enjoin  the  highest  care  upon  the 
holder  of  the  agreement,  and  to  punish  him  with  loss  for  his 
negligent  and  fraudulent  conduct. 

Applying  this  rule  to  this  case,  the  plaintiff  was  not  enti- 
tled to  recover  either  upon  proof  of  the  true  original  contract, 
or  to  recover  upon  the  original  consideration.  Therefore 
there  is  no  error  in  the  action  of  the  court  sustaining  the 
motion  to  exclude  the  evidence  and^to  direct  a  verdict  for 
defendant,  nor  in  the  action  of  the  court  in  refusing  to  set 
aside  the  verdict  and  in  entering  the  judgment  of  dis- 
missal. 

The  judgment  of  the  circuit  court  is  affirmed. 


CHARLESTON  l7»7 

Allen  r.  South  Penx  Coal  Co. 
Submitted  June  1(),  1905.     Decided  October  :^1,  1905. 

1 .  Kr IT  IN  CilANCK  KY  ~BiU  -  Ih'tn  u  rrer. 

On  demurrer  to  a  bill  all  facts  well  pieadtMl  are  taken  as  true, 
(p.  211.) 

2.  Suit  in  Ciiasckhy— Part ftirti/iip-Jh murrer. 

Where  parties  are  sued  in  chancery  in  their  own  right  and  as 
partners  doing  business  in  the  firm  name  by  which  the  partner- 
ship is  known  a  demurrer  filed  in  the  name  of  the  firm  is  the  de- 
murrer of  all  such  defendants  in  their  partnership  capacitv.  (p. 
211) 

3.  Suit  is  Ohakckry— Bill— Demurrer. 

If  a  bill  in  equity  shows  right  to  any  relief  a  g(Mieral  demurrer 
thereto  must  be  overruled,     (p.  211.) 
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Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  William  H.  Allen  against  J.  N.  Wilkinson  and 
others,  partners  trading  under  the  firm  name  of  the  South 
Penn  Coal  (>)mpany.  Decree  for  defendants,  and  plaintiff 
appeals. 

Heveraed. 

Rehearing  denied  January  9,  1906. 

S.  B.  Griffith,  S.  V.  Wck)I)s,  aud  Harry  H.  Byrer,  for 
appellant. 

J.  Hop  Woods,  for  appellees. 

McWhorter,  Juix^e: 

William  H.  Allen  filed  in  the  circuit  court  of  Barbour 
county  his  bill  of  complaint  against  J.  N.  Wilkinson,  Buy  N. 
Wilkinson,  1).  M.  Willis,  W.  W.  Rainey  and  J.  Truman 
Nixon,  partners  trading  under  the  firm  name  of  the  South 
Penn  Coal  Company,  alleging  that  prior  to  the  19th  of  April, 
1902,  he  was  negotiating  with  the  defendants  through  the 
defendant  J.  N.  Wilkinson,  attorney-in-fact  for  said  partnei's, 
concerning  the  purchase  of  certain  coal  lands  on  which  the 
defendants  had  or  were  about  to  secure  options  to  purchase; 
that  the  lands  so  to  be  purchased  are  described  in  a  general 
way  in  a  paper  filed  w4th  the  bill  marked  exhibit  "Option 
and  Acceptance,''  as  follows: 

''This  agreement  made  this  19th  day  of  April,  1902,  be- 
tween The  South  Penn  Coal  Company,  by  J.  N.  Wilkinson 
its  Attorney  in  fact,  party  of  the  first  part,  and  Wm.  H. 
Allen,  of  Pittsburg,  Pa.,  party  of  the  second  part.  Wit- 
nesseth,  that  the  said  party  of  the  first  part  in  consideration 
of  one  dollar  in  hand  x>aid,  the  receipt  whereof  is  hereby 
acknowledged,  does  hereby  agree  to  grant  and  option  unto 
the  said  party  of  the  second  part  the  sole  and  exclusive  op- 
tion of  purcliasing  all  the  coal  under  those  certain  tracts  of 
land  locally  known  as  the  Freeport  and  Kittanning  or  Ka- 
nawha Kiver  coals,  located  in  the  County  of  Barbour  and 
the  District  of  Philippi,  State  of  West  Virginia,  and  which 
coal  lands  contain  about  eight  or  ten  thousand  acres  more  or 
less,  and  to  include  all  the  farms  on  which  the  coal  has  been 
optioned  and  purchased  in  the  name  of  the  South  Penn  Coal 
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Company,  which  options  are  to  be  given  to  Wm.  H.  Allen, 
upon  the  depositing  of  the  hereinafter  mentionetl  Ten  Thous- 
and Dollars,  (§10,000.00)  and  which  coal  is  optioned  to  said 
optionee  on  the  following  terms  and  at  the  following  prices: 
For  the  surface  of  the  front  land  containing  about  three 
hundred  acres,  and  all  the  coal  underlying  the  same  in  fee, 
except  the  M.  A.  Price  twenty-five  acres  (under  which  the 
coal  is  owned  by  J.  N.  B.  Crim,)  at  the  sum  and  price  of 
thirty-five  dollars  ($35.00)  per  acre,  and  for  all  the  coal 
underlying  other  than  the  surface  land  mentioned,  at  the 
price  of  Eighteen  dollars  ($18.00)  per  acre.  But  this  option 
is  to  be  absolutely  null  and  void  and  of  no  effect  whatever 
unless  the  said  coal  is  accepted  by  the  optionee  or  his  assignees 
on  the  date  of  this  contract,  and  all  rights  and  claims  what- 
soever in  and  under  this  agreement  are  voidable  absolutely 
if  the  said  coal  and  land  are  not  accepted  in  w^riting  on  the 
(late  of  this  contract.  It  is  further  agreed  that  if  the  op- 
tionee in  this  agreement  assigns  his  rights  under  this  option, 
that  the  said  optionee  herein  shall  l)e  responsible  that  the 
assignee  shall  carry  out  his  conti-act  and  the  said  optionee 
covenants  that  the  contract  will  l)e  carried  out  by  his  assignee 
if  he  asjygns  over  this  option  to  some  third  party.  It  is 
further  agreed  that  if  the  coal  and  lands  are  accepted  under 
this  contract  at  the  pi-ices  named  that  the  said  optionee  oi-  his 
assignee  will  upon  the  day  the  coal  is  accepted,  i)lace  to  the 
credit  of  the  tiaid  Attorney  J.  N.  Wilkinson,  the  optionor  in 
this  contract,  the  sum  of  Ten  Thousand  Dollars  ($10,000.00), 
in  the  Traders  Nati(mal  Bank,  of  Clarksburg,  W.  Va.,  as  a 
partial  payment  on  the  coal  and  lands  so  purchased  or 
optioned  in  and  by  this  contract,  or  upon  failure  to  do  so, 
then  this  contract  is  absolutely  null  and  void  and  is  of  no 
effect  between  the  parties,  l)ut  if  said  option  is  closed,  and 
said  coal  accepted,  then  the  parties  making  purchase  of 
same,  in  addition  to  the  prices  hei-ein  named,  shall  pay  the 
expenses  of  surveying  the  said  coal  and  surface  lands.  It  is 
furthermore  stipulated  and  agreed  t(3  by  the  optionor  that 
in  event  of  the  title  to  said  three  hundred  acres  more  or 
less  of  front  lands,  and  at  least  twenty-five  hundred  acres  of 
coal,  not  being  good,  that  the  optionor  will  return  the  Ten 
Thousand  Dollars  above  mentioned,  to  the  optionee,  on  de- 
mand by  the  optionee. 
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''But  only  such  part  of  the  tract  of  coal  and  part  of  the 
surface  owned  by  the  Smokeless  Coal  Co.,  as  was  owned  by 
W.  W.  Rainey  and  by  him  assigned  to  the  South  Penn  Coal 
Company,  is  to  be  included  in  this  option.  Witness  the  fol- 
lowing signature  and  seal.  South  Penn  Coal  Company,  by 
J.  N.  Wilkinson,  Attt/.  In  fact.     Witness  John  L.  Johnson." 

"Clarksburg,  W.  Va.  April  19th,  1902.  Mr.  J.  N.  Wil- 
kinson, Atty.  for  South  Penn  Coal  Co.  Dear  Sir: — I  hereby 
accept  the  options  on  Ten  Thousand  (10,000)  acres  coal  and 
three  hundred  and  thirty -six  (336)  acres  in  fee  in  Barbour 
County,  West  Virginia,  at  Lillian  Station  on  the  B.  &  O.  R. 
R.     Wm.  H.  Allen. ^• 

That  this  agreement  was  the  result  of  the  negotiations  be- 
tween the  plaintiff  and  the  said  Wilkinson  acting  for  and  on 
behalf  of  the  partners  known  a.s  the  South  Penn  Coal  Com- 
pany; that  the  ten  thousand  dollai's  was  paid  by  plaintiff  to 
defendant  under  the  agreement;  that  on  the  23d  of  May, 
1902,  upon  the  false  and  fraudulent  representations  made  by 
said  Wilkinson  that  an  additional  payment  made  by  the 
plaintiff  on  account  of  the  said  options  would  expedite  the 
securing  of  the  field  plaintiff  caused  to  be  paid  to  him  the 
further  sum  of  ten  thousand  dollars  on  account  of  .said  pur- 
chase price  of  said  property,  making  the  entire  sum  of 
twenty  thousand  dollars  paid  on  account  of  said  lands;  that 
on  the  30th  day  of  ^luly,  1902,  plaintiff  having  become  con- 
vinced that  the  defendants  had  no  title  to  and  <jould  not  get 
title  to  and  deliver  to  him  at  least,  three  hundred  acres  of 
surface  and  coal  designated  as  front  land  and  did  not  and 
could  not  secure  title  to  at  least  twenty-five  hundred  acres  of 
mineable  and  marketable  coal  or  Freeport  and  Kittanning  or 
Kanawha  River  Coal  in  a  compact  and  contiguous  body  lying 
adjacent  to  said  front  lands  and  mineable  therefrom,  notified 
the  defendants  by  letter  to  Wilkinson,  attorney  in  fact,  that 
he  would  decline  to  accept  a  tender  of  the  field  as  then  con- 
trolled by  them,  and  demanded  the  return  of  his  twenty 
thousand  dollars,  which  they  declined  to  refund  and  prayed 
that  the  defendants  might  be  required  to  refund  to  him  the 
twenty  thousand  dollars  with  interest  from  the  dates  of  the 
two  payments  of  ten  thousand  dollars  each  respectively,  and 
that  he  have  a  personal  decree  against  the  defendants  for  the 
same  with  interest  and  that  on  default  of  the  payment  thereof 
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he  have  a  decree  directing  a  sale  of  the  options  held  by 
defendants,  and  also  have  sale  of  the  abstracts  to  secure  to 
him  the  payment  of  said  sum  of  money,  and  that  he  have 
an  order  in  default  of  the  payment  of  said  money,  directed 
to  the  defendants  to  deliver  to  plaintiff  the  deeds  to  all  of 
said  several  tracts  of  coal,  the  title  of  which  was  taken  by 
defendants  in  the  name  of  plaintiff  as  alleged  in  the  bill,  and 
for  general  relief. 

To  which  bill  the  defendants,  the  firm  of  South  Penn  Coal 
Company,  filed  theii-  demurrer  assigning  the  following 
grounds: 

''1st.  There  is  no  equity  in  the  Bill,  the  same  setting  up 
niei*ely  an  alleged  contract  existing  l>etween  the  plaintiff  and 
the  defendant  p| .  N.  Wilkinson,  member  of  the  defendant 
company,  and  the  breach  thereof  by  said  defendant,  and 
accruing  damages  to  the  i)laintiff  by  reason  thereof,  to  the 
extent  of  $20,000.00.  This  is  purely  a  legal  demand  for 
which  there  is  a  complete  and  adeciuate  remedy  at  Law,  as 
shown  by  plaintiff's  exhibit  'Option  and  Acceptance,"  dated 
April  19th,  1902,  filed  with  the  bill. 

*'2nd  There  is  no  aveiment  in  the  bill  that  said  defendant 
committed,  or  attempted  to  commit,  any  fraud  upon  the 
plaintiff,  or  that  he  acted  within  the  scope  of  his  authority  as 
the  Attorney  in  Fact  of  Defendant  Company. 

''3rd.  There  is  no  averment  that  defendant  Company  was 
advised  of  the  alleged  negotiations  between  said  defendant 
and  plaintiff,  as  to  the  object  of  plaintiff  in  contracting  with 
said  defendant,  or  of  the  extent  and  character  of  his  negotia- 
tions, or  that  said  defendant  pretended  or  claimed  to  act  foi* 
it  in  this  respect. 

"4th.  There  is  no  allegation  tliat  defendant  himself  even 
agreed  to  transfer  any  options  to  plaintiff,  or  to  abstract  and 
transfer  to  him  the  abstracts  of  titles  thereunder,  or  to  con- 
vey or  cause  to  Im  conveyed  to  him  any  deeds  therefor,  or  to 
make  any  particular  application  or  ai)propriation  of  the 
money  received  by  him  of  plaintiff,  or  to  account  for  the 
same. 

"5th.  There  is  no  allegation  that  said  defendant,  or  any  of 
the  members  of  the  said  defendant  Company,  acting  for  it, 
or  the  Company  itself,  drilled  upon  the  land  embraced  in 
said  options  or  located  the  drilling  as  any  part  of  any  con - 
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tract  made  by  plaintiff  with  said  defendant,  or  that  plaintiff 
had  any  authority  from  defendant  Company,  the  said  de- 
fendant Wilkinson,  or  any  other  member  of  defendant  Com- 
pany, or  had  the  consent  of  them,  or  either  of  them,  to  drill 
upon  the  land  embraced  in  said  options,  or  any  of  them. 

"6th.  There  is  no  averment  made,  or  reason  given,  in 
plaintiff's  Bill  which  imposed  upon  said  defendant  Wilkinson 
any  obligation  to  transfer  options  to  plaintiff,  or  take  title 
to  him  for  land  embraced  therein,  and  there  is  therefore  no 
premise  to  predicate  the  prayer  of  the  Bill  that  the  options 
\ie  sold  and  the  deed  surrendered  to  plaintiff,  neither  is  there 
any  allegations  upon  which  to  predicate  the  prayer  that  said 
abstracts  be  sold. 

"7th.  The  bill  is  multifarious  in  that  it  avers  that  subse- 
quent to  the  9th  of  April,  1902,  the  date  of  the  alleged  con- 
tract between  the  i)laintiff  and  said  defendant,  the  plaintiff 
on  the  30th  day  of  July,  1902,  declined,  in  a  letter  to  said 
defendant,  to  comply  with  said  contract,  and  yet  prays  sut)- 
stantially,  in  default  of  the  re-payment  of  said  §2(),00().()0, 
for  a  compliance  therewith  on  the  part  of  said 'defendant. 
This  prayer  is  inconsistent  with  said  averment. 

"8th.  There  is  no  imputation  of  fraud  upon  the  part  of 
said  defendant  Company,  no  pra.ver  for  discovery  and  no 
averment  of  the  ground  of  equitable  jurisdiction." 

On  the  10th  of  November,  1903,  the  plaintiff"  joined  in  said 
demurrer  and  the  same  being  argued  was  sustained  and  the 
plaintiff  given  leave  to  amend  his  l)ill. 

The  plaintiff  filed  an  amendeil  bill  making  parties  thereto 
the  same  parties  defendants  as  in  the  original  bill,  and  also 
T.  Moore  Jackson,  surviving  partners  of  themselves  and 
C.  Spriggs  Sands,  in  his  own  right,  and  also  as  partners 
doing  business  under  the  firm  name  of  South  Penn  Coal 
Company,  and  Lulu  Sands,  executrix  of  C.  Sprigg  Sands, 
deceased,  and  Edward  H.  Compton,  cleik  of  the  county 
court  of  Barbour  county,  alleging  that  the  defendant,  J. 
Neuton  Wilkinson,  represented  himself  to  plaintiff  as  the 
agent  and  attorney  in  fact,  for  all  of  the  other  defendants, 
including  the  said  coal  company,  and  having  full  power  and 
authority  to  act  for  them  in  his  representations  and  negotia- 
tions in  respect  to  said  coal  and  lands;  that  he  falsely  and 
fraudulently    represented   to   the    plaintiffs   that    the   South 
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Penn  Coal  Company  owned  or  had  under  its  control  by  con- 
tract of  purchase  the  said  lands  and  coal;  that  the  land  was 
underlaid  througfhout  its  extent  with  the  Freeport  and  Kit- 
tannin^r  or  Kanawha  River  Coal  of  a  merchantable  and  mar- 
ketable character,  ranging  in  thickness  to  from  four  to  six 
feet  with  good  title  thereto  and  free  from  encumbrances  and 
litigations,  and  other  legal  entanglements,  which  defendants 
could  sell  to  the  plaintiff  and  deliver  to  him  speedily;  that 
there  were  three  hundred  acres  of  front  land,  at  least,  under 
the  control  of  said  defendants  which  they  could  sell  to 
the  plaintiff  in  fee,  at  thirty-five  dollars  an  acre  and  that 
adjacent  thereto  and  contiguous  therewith  was  not  less  than 
twenty-five  hundred  acres  of  coal  under  their  control  which 
could  be  made  speedily  available  and  adjacent  to  that  another 
large  body  of  eight  thousand  acres  of  coal  which  the  com- 
pany controlled  and  could  deliver  to  plaintiff  underlaid  with 
the  said  coals,  without  unreasonable  delay,  and  free  from 
litigation;  that  said  Wilkinson  with  a  large  plat  which  he 
had  before  him  for  the  purpose,  embracing  all  that  section 
of  Barbour  county  comprising  the  land  which  he  protended 
to  be  under  the  control  of  the  South  Penn  Coal  Company, 
and  including  those  upon  which  the  said  company  had  con- 
tracts and  for  which  he  represented  it  had  titles,  pointed  out 
to  plaintiff  upon  said  plat  the  three  hundred  acres  of  front 
land  and  pointed  out  the  several  tracts  going  to  make  up 
said  three  hundred  acres  and  upon  which  he  represented 
there  was  a  side  track,  coal  tipple,  mine  openings  and  facili- 
ties already  in  use  for  marketing  the  coal;  that  Wilkinson 
was  then  the  agent  and  attorney  in  fact,  with  full  power  and 
authority  to  act  for  all  the  defendants  in  resi:)ect  to  the 
said  representations  and  proposal  and  had  full  power  to  act 
for  all  the  defendants  including  the  said  coal  company,  of 
which  representations  all  the  defendants  had  notice;  that 
the  said  three  hundred  acres  of  front  land  was  necessary 
and  indispensible  to  such  a  mining  and  coking  plant  as 
plaintiff  desired  to  establish,  for  mining  and  removing 
the  coal  thereunder  and  under  the  said  twenty-five  hun- 
dred acres;  that  the  defendants  did  not,  nor  did  any  of 
them,  nor  did  the  said  coal  company  own  or  control  the 
three  hundred  acres  of  front  land  or  any  part  thereof,  excei)t 
the  O'Neal  eight  acre  lot,  and  the  interest  of  said  Rainey  in 
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the  Sn.vder  land  containing:  about  thirty-six  or  thirty-seven 
acres  (which  interest  in  fact,  was  only  one-fifth  thereof,) 
which  the  said  defendants  and  all  of  them  and  the  said  coal 
company  knew  at  the  time  of  said  representations  to  the 
plaintiff,  and  also  knew  on  said  19th  day  of  April,  1902;  that 
after  all  the  foregoing  representations  had  been  made  to^him 
and  when  he  supposed  he  was  dealing  with  an  honorable  and 
trust  worthy  man  in  whose  representations  for  himself  and 
all  of  the  defendants  plaintiff  had  implicitly  relied,  the  said 
South  Penn  Coal  Company  through  Wilkinson  its  attorney 
in  fact,  made  to  plaintiff  the  proposition  of  the  19th  day  of 
April,  1902,  (and  which  is  hereinbefore  copied;) that  plaintiff 
dei)osited  the  said  ten  thousand  dollars  in  the  bank  as  pro- 
vided and  was  received  by  the  South  Penn  Coal  Company 
upon  the  terms  of  said  conditional  acceptance  through  its 
agent,  Wilkinson,  who  fraudulently  withheld  said  options 
from  plaintiff;  thattlie  coal,  called  in  said  proposition  twenty- 
five  hundred  acres  and  the  front  land  called  three  hundred 
acres  and  the  coal  lands  referred  to  therein  as  containing  eight 
or  ten  thousand  acres  are  the  same  pointed  out  on  said  i)lat 
by  Wilkinson,  antl  which  he  for  himself  and  other  defendants 
proposed  to  sell  to  plaintiff  with  gocxl  titles  and  free  from 
litigation  and  entanglements;  that  the  said  coal  company  did 
not  have  the  title  or  the  options  to  all  of  the  said  lands  or 
the  coal  at  the  time  of  said  proposition,  or  since  that  time, 
nor  did  the.v  have  the  three  hundred  acres  of  front  land,  nor 
the  options  thereto,  nor  the  control  tliereof,  nor  the  twenty- 
five  hundred  acres  of  coal  as  contemplated  by  the  said  propo- 
sition or  the  acceptance  thereof  or  as  contended  by  the 
parties  thereto,  or  as  understood  by  the  plaintiff  or  as  repre- 
sented to  him  by  the  defendant  Wilkinson,  of  which  the 
defendants  had  notice;  further  alleging  that  the  defendants 
fraudulently  and  without  plaintiff's  knowledge  used  of  the 
ten  thousand  dollars  to  the  extent  of  seven  thousand  dollai^s 
thereof  for  the  purpose  of  buying  out  and  hushing  up  the 
claims  of  title  held  by  (ieorge  M.  Price  &  Co.,  upon  about 
four  thousand  acres  of  the  coal  proposed  to  be  sold  to  plain- 
tiff; that  defendants  without  plaintiff's  knowledge  after 
receiving  said  money  from  him  brought  suit  in  Barbour 
circuit  court  and  filed  a  bill  against  (ieorge  M.  Price  &  Co. 
seeking  to  enjoin  and  restrain  them  from  taking  title  under 
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their  option  to  the  said  four  thousand  acres  upon  which  the 
South  Penn  Coal  Company  had  afterwards  taken  option  at 
ten  dollars  an  acre  and  which,  among  other  thing:s,  that  the 
contract  of  said  Price  &  Company,  the  land  owners,  were 
invalid  and  of  non- effect  as  against  the  South  Penn  Coal 
Company  in  which  such  proceedings  were  had  that  on  the  15th 
of  May,  1902,  the  court  enjoined  both  tiie  South  Penn  Com- 
pany and  the  Price  Company  from  taking  title  until  the  fur- 
ther order  of  the  court  to  any  of  said  coal  in  respect  to  which 
there  was  conflict  and  litigation  between  them,  and  filed  with 
plaintiff's  bill  a  copy  of  said  bill  and  oi-der;  which  proceed- 
ing was  unknown  to  plaintiff;  that  said  Pi'ice  &  Company 
entered  into  a  written  agreement  with  the  South  Penn  Com- 
pany by  which  their  differences  were  settled  and  the  suit 
dismissed,  whidi  contract  was  in  possession  of  tlefendants  oi- 
some  of  them  and  the  contents  unknown  to  plaintiff  and  the 
same  w^as  fraudulently  concealed  from  him  and  had  never 
been  recorded;  that  on  the  19th  day  of  May,  1902,  (leorge 
M.  Price  and  the  several  persons  composing  the  firm  of 
Price  &  Company  executed  a  deed  conveying  to  plaintifl* 
William  H.  Allen  four  parcels  of  land,  the  N.  M.  Phillii)s 
one  hundred  and  fifteen  acres  tract,  the  Ella  V.  Haller 
eighty-five  acres  tract,  the  Ida  B.  England  sixty-nine 
acres  tract  and  the  (^ordelia  J.  Boyles  twenty  acres  tract 
which  said  deed  was  signed,  sealed  and  acknowledged  by 
(jeorge  M.  Price  and  his  wife,  W.  F.  Merrill  and  his  wife, 
E.  H.  Hoult  and  his  wife,  E.  F.  Hoult  and  his  wife  and 
Joseph  McElfresh,  who  composed  the  firm  of  George  M. 
Price  &  Company,  and  being  so  acknowledged  was  delivered 
by  W.  F.  Merrill  to  J.  N.  Wilkinson;  that  after  said  deed 
wa.s  so  delivered  by  the  grantors  the  defendant,  J.  N.  Wilkin- 
son, fraudulently  removed  one  sheet  of  the  type-written  paper 
upon  which  the  original  deed  was  drafted  and  inserted  in  lieu 
thereof  another  sheet  of  paper  in  wliich  J.  N.  Wilkinson  was 
made  the  grantee  and,  also  removed  the  wiapper  from  said 
deed  and  replaced  it  by  a  new  wrapi)er  which  was  endorsed 
in  the  handwriting  of  Wilkinson,  which  deed  was  fraudu- 
lently concealed  until  after  this  suit  was  brought,  then,  as  so 
changed  and  altered,  the  23d  day  of  October,  1903,  was 
filed  in  the  office  of  the  clerk  of  the  county  court  of  Barl)our 
county   for   recordation,    of   which   all   the  defendants   had 
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notice;  that  the  South  Penn  Coal  Company  on  the  29th  of 
April,  1902,  took  from  Marietta  Lance  and  her  husband  a 
deed  for  the  coal  under  a  tract  of  one  hundred  and  thirteen 
acres  of  land  owned  by  them,  for  the  consideration  of  eleven 
hundred  and  thirty-eight  dollars,  which  was  paid  to  Lance 
out  of  the  money  furnished  by  plaintiff;  that  said  deed  con- 
veyed the  land  to  plaintiff  Allen  and  was  delivered  into  the 
possession  of  J.  N.  Wilkinson  who  fraudulently  removed  one 
of  the  type-written  pages  of  said  deed  and  inserted  another 
in  the  room  thereof  and  removed  the  cover  with  a  type- 
written endorsement  and  caused  another  cover  to  be  placed 
thereon  by  which  change  the  name  of  J.  N.  Wilkinson  wa.s 
made  the  grantee  therein,  which  deed  was  also  fraudulently 
concealed  until  the  23d  of  October,  1903,  when  it  was  re- 
corded, all  of  which  was  well-known  to  the  defendants;  that 
said  deeds  had  been  falsely  and  fraudulently  changed  for  the 
purpose  of  defrauding  the  plaintiff  of  his  title  to  said  coal, 
which  plaintiff  charged  was  paid  for  with  the  money  so  fur- 
nished by  him;  that  said  original  deeds  bear  upon  their  face  the 
unmistakable  evidence  of  the  said  fraudulent  alterations  and 
plaintiff  called  upon  the  said  Wilkinson  and  other  defendants 
to  produce  the  said  deeds  which  were  then  in  the  custody  of 
Compton,  clerk  of  the  county  court  of  Barbour  county,  for 
the  inspection  of  the  court;  that  after  the  money  of  the 
plaintiff  was  so  obtained  said  J.  N.  Wilkinson  obtained  from 
John  F.Woodford  a  deed,  on  tlie  23d  day  of  July,  1902,  for  one 
hundred  and  fifteen  acres  of  land  at  the  price  of  three  thou- 
sand dollars,  one-half  of  which  was  paid  and  the  residue  in 
one  and  two  years  with  interest,  and  on  the  loth  of  March, 
1903,  he  obtained  a  deed  from  John  B.  Pitman  and  wife  for 
the  coal  under  tw^enty-five  and  three-fourths  acres  of  land  at 
Lillian  for  two  hundred  and  twenty-one  dollars,  sixty-two 
cents,  paid,  and  on  the  3d  of  April,  1903,  he  obtained  a  deed 
from  Hayes  Howell  and  wife  for  five  hundred  thirty-three 
dollars,  twelve  cents,  in  hand  paid  for  the  coal  under  fifty- 
nine  acres  of  land,  which  deeds  were  filed  for  record  by  him 
on  said  23d  of  October,  and  copies  of  the  said  five  deeds  were 
exhibited  with  the  bill.  Plaintiff  charges  that  all  of  the  said 
lands  so  conveyed  and  pretended  to  be  conveyed  to  said  Wil- 
kinson were  paid  for  out  of  the  money  and  property  of 
plaintiff  and  were  held  in  trust  for  him  by  the  said  Wilkin- 
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son  whether  he  took  the  title  for  the  fraudulent  purpose  of 
deceiving  the  plaintiff  by  concealing  his  ownership  or  whether 
he  took  the  title  in  his  own  name  in  order  to  hold  the  same  as 
trustee  for  himself  and  the  other  defendants  composing  the 
said  South  Penn  Coal  Company;  that  a  large  part  of  the  money 
so  furnished  by  plaintiff  was  in  fact  used  and  expended  by 
the  defendants  in  small  payments  upon  options  from  land 
owners  unknown  to  plaintiff;  in  making  surveys  of  said  coal 
lands  and  in  abstracting  the  titles  thereof  for  the  benefit  of 
plaintiff  not  at  his  request,  but  which  were  intended  as  he 
was  informed,  to  be  delivered  to  him  that  he  might  know  the 
true  state  of  the  title  of  said  several  tracts  and  the  location  and 
boundaries  of  the  several  parcels  of  coal  which  he  charged 
were  fraudulently  concealed  and  withheld  from  him  by  the 
defendants.  Plaintiff  further  alleged  that  at  the  request  Qt 
defendants  and  in  order  to  facilitate  their  work  in  perfecting 
the  titles  to  said  lands  and  learn  the  quality  of  said  coal 
plaintiff  sent  out  upon  said  land  a  competent  and  capable 
diamond  driller  and  directed  the  said  drillers  and  the  defen- 
dants to  begin  on  the  land  with  the  drilling  near  the  front  at 
Lillian  and  thence  drill  toward  the  turnpike  on  a  line  running 
South  45  East,  giving  particular  directions  where  the  holes 
were  to  be  put  down;  that  the  defendants,  through  the  de- 
fendant Nixon,  without  plaintiff's  knowledge  upon  the  arrival 
of  the  drillers  took  charge  of  them  and  began  to  drill  the 
land  contrary  to  plaintiff's  instructions,  on  the  Eastern  ex- 
tremity of  said  coal  field  upon  lands  under  contract  to  (teorge 
M.  Price  &  Company  where  they  found  but  eighteen  inches 
of  coal  and  then  drilled  westward  toward  Lillian  and  no  place 
finding  any  coal  that  was  marketable  and  merchantable  or 
four  or  six  feet  in  thickness,  and  which  drilling  the  defen- 
dants procured  to  be  contrary  to  plaintiff \s  instructions  for  the 
purpose  of  ascertaining  w^hat  coal  was  lying  below  the  level 
of  Bill's  Creek  and  Sugar  Creek  in  respect  to  which  levels  they 
had  made  some  contracts  for  coal,  with  which  plaintiff  had 
nothing  to  do  and  in  wdiich  he  was  in  nowise  interested,  for 
which  said  drilling  plaintiff  was  obliged  to  pay  and  did  pay 
thirty-six  hundred  dollars  which  the  defendants  fraudulently 
expended  and  appropriated  to  serve  their  ow^n  ends  and  not 
for  the  benefit  of  plaintiff;  that  on  the  30th  of  July,  1903, 
after  being  fully  satisfied  by  unreasonable  delays,  defects  of 
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title,  conflicts  of  claims,  the  fraudulent  action  of  said  drillei-s 
the  inability  of  defendants  to  obtain  the  titles  proi>osed  to  be 
sold,  etc.,  plaintiff  notified  the  defendants  through  their  attor- 
ney in  fact,  Wilkinson,  that  he  refused  to  accept  said  coal 
field  and  demanded  the  return  of  the  twenty  thousand  dollars 
and  the  thirty-six  hundred  dollars,  all  of  which  the  defen- 
dants and  all  of  them  fraudulently  failed  and  refused  to  re- 
fund and  likewise  refused  to  deliver  to  the  plaintiff  any  of 
said  contracts  or  evidences  of  title  or  of  the  title  to  any  of 
the  coal  proposcil  to  be  sold;  that  the  defendants,  through  .1. 
X.  Wilkinson  and  W.  W.  Kainey  who  were  acting  for  them 
and  with  their  knowledge  and  appi-oval,  for  the  pur|K)se  of 
deceiving  and  cheating  plaintiff  and  fraudulently  procuring 
from  him  said  moneys,  and  knowing  theii*  representations  to 
be  untrue  and  knowing  themselves  to  be  unable  to  make  good 
their  representations  or  to  delivei*  to  plaintiff  the  property  to 
be  sold  to  him,  falsely  represented  that  the  said  front  three 
hundred  acres  at  Lillian  was  underlaid  with  Kittanning  Free- 
port  coal  of  six  feet  in  thickness  and  that  the  said  thickness 
extended  through  the  said  three  hundred  acres  and  the  land 
contiguous  thereto;  that  the  plaintiff  relied  upon  the  truth  of 
said  representations  and  was  cheated  and  deceived  by  the  de- 
fendants and  so  induced  to  part  with  his  money  and  relying 
upon  the  truth  of  said  representations  plaintiff'  had  arranged 
to  borrow  and  to  have  furnished  to  him  and  made  immedi- 
ately available  in  order  to  pay  for  said  lands  and  to  install 
thereon  a  large  mining  and  coking  plant,  the  sum  of  four 
hundred  thousand  dollars  and  made  contracts  to  furnish  coal 
and  coke  from  said  lands  and  made  traffic  contracts  for  the 
shipping  thereof,  the  ti-uth  being  that  the  said  coal  did  not 
underlie  said  lands  as  represented  to  plaintiff,  and  did  not 
show  three  veins  of  stid  coal  from  four  to  six  feet  in  thick- 
ness of  merchantable  and  marketable  coal  underlying  all  of 
the  lands  proposed  to  be  sold  to  the  plaintiff.  Plaintiff  prayed 
for  a  rescission  of  the  proposition  and  acceptance  made  on 
the  I9th  of  April,  1902,  and  that  defendants  be  required  to 
answer  and  disclose  the  dispositions  made  by  them  of  the 
ten  thousand  dollars  paid  on  the  19th  day  of  April,  1902,  and 
the  ten  thousand  dollars  paid  on  the  24th  of  May,  1902,  and 
the  parts  thereof  paid  upon  options,  to  any  of  the  land  owners, 
and  that  they  l)e  required  to  disclose  all  purchasCvS  and  pay- 
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ments  made  in  the  name  of  plaintiflf  and  all  the  titles  to  land 
or  coal  taken  in  the  name  of  plaintiff,  and  to  surrender  all 
the  contracts,  deeds  and  title  papers  in  respect  thereto;  that 
they  disclose  their  purchases  and  contracts  for  lands  or  coal 
taken  in  the  name  of  Wilkinson  or  any  other  defendants  and 
of  the  said  several  tracts  purchased  by  the  defendants  or  any 
of  them  in  his  name  or  in  the  names  of  any  of  them  or  in  the 
name  of  the  plaintiff  from  George  M.  Price  &  Company,  and 
to  disclose  the  said  contract  made  with  the  George  M.  Price 
&  Company;  that  the  said  Wilkinson  might  be  required  to 
disclose  the  said  power  of  attorney  shown  by  him  to  the 
plaintiff  and  all  the  title  papers  in  his  possession  and  to  pro- 
duce and  disclose  the  said  map  and  plat  and  the  deeds  and 
contract  for  coal  or  land  purchased  or  in  part  paid  for  with 
the  money  of  plaintiff  and  to  disclose  and  surrender  all  of  the 
abstracts  surveys  and  plats  and  options  relating  to  the  said 
land  and  coal  under  the  control  of  the  said  defendants  or  any 
of  them;  that  he  have  a  decree  against  the  defendants  for  the 
sum  of  twenty  thousand  dollars  and  for  the  thirty-six  hun- 
dred, and  that  the  same  be  decreed  to  be  considered  a  lien 
upon  the  said  options,  plats,  abstracts  and  liens  in  the  pos- 
session of  the  defendants  or  any  of  them,  paid  for  in  whole 
or  in  part  with  the  money  so  obtained  from  plaintiff;  that  the 
defendants  be  required  to  produce  and  file  in  court  with  their 
answers  the  contract  in  writing  of  George  M.  Price  &  Com- 
pany, and  the  original  deeds  from  George  M.  Price  et  al. 
and  Marietta  Lance  and  her  husband  to  J.  N.  Wilkinson, 
dated  on  the  19th  day  of  May,  1902,  and  on  the  29th  of  April, 
1902,  respectively,  for  the  inspection  of  the  court,  and  that 
the  defendant,  J.  N.  Wilkinson  be  required  to  answer  and 
say  who  changed  said  deeds  and  why  the  same  were  concealed 
and  not  recorded  instead  of  being  held  until  the  institu- 
tion of  this  suit,  and  that  the  other  defendants  be  required 
to  answer  and  say  whether  they  authorized  or  directed  the 
said  J.  N.  Wilkinson  to  take  title  to  himself  or  for  any  of 
the  said  coals  and  who  paid  the  purchase  money  therefor  and 
what  money  was  applied  in  payment  therefor,  and  especially 
whether  any  of  the  defendants  contributed  any  of  the  money 
paid  to  Price  &  Company,  Marietta  Lance,  Hayes  Howell 
and  wife,  Joseph  Pitman  and  wife  or  John  F.  Woodford  and 
wife  for  the  coal  so  purchased  from  them;   that  Compton, 
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clerk  of  the  county  court,  be  restrained  from  delivering  to 
Wilkinson  or  any  other  person  until  the  further  order  of  the 
court  the  said  original  deeds  of  Price  et  aL  to  Wilkinson 
dated  May  19,  1902,  and  Marietta  Lance  to  him,  dated  April 
29,  1902,  and  for  general  relief. 

The  defendants,  by  counsel,  entered  their  demurrer  to  the 
plaintiff's  amended  bill  assigning  the  same  grounds  assigned 
in  writing  to  the  plaintiff's  original  bill,  in  which  the  plaintiff 
joined  and  same  being  argued  was  sustained  by  the  court  and 
the  plaintiff's  bill  and  amended  bill  were  dismissed  and  decree 
for  costs,  the  dismissal  being  without  prejudice. 

It  is  contended  by  appellees  that  there  is  no  eciuity  in  the 
bill,  the  same  setting  up  merely  an  alleged  contract  existing 
between  the  plaintiff  and  the  defendant  J.  N.  Wilkinson,  a 
member  of  the  firm,  and  that  the  same  is  purely  a  legal  de- 
mand and  tliere  was  complete  and  adequate  remedy  at  law. 
This  would  be  a  proper  legal  proposition  if  plaintiff  was 
suing  alone  to  recover  the  twenty  thousand  dollars  which  he 
shows  by  his  bill  was  fraudulently  procured  from  him  by  the 
defendant  J.  N.  Wilkinson,  acting  for  himself  and  the  other 
defendants  all  of  whom  together  constituted  the  firm  of  or 
partnership  of  South  Penn  Coal  Company,  and  which  fraud- 
ulent acts  on  the  part  of  defendant  J.  N.  Wilkinson  were  on 
behalf  of  himself  and  the  other  members  of  the  company, 
of  which  they  all  had  notice,  and  it  is  distinctly  alleged  that 
the  said  Wilkinson  as  agent  and  attorney  in  fact  had  full 
power  and  authority  to  act  for  the  other  defendants  in  his 
representations  and  negotiations  in  respect  to  the  coal  and 
land  properties  mentioned.  The  bill  and  especially  the 
amended  bill,  is  not  brought  to  enforce  the  contract  of  April 
19,  1902,  but  to  rescind  the  same  and  for  a  discovery  as  to 
the  disposition  made  of  the  twenty  thousand  dollai-s  so  fraud- 
ulently obtained  from  the  i)laintiff  and  to  disclose  all  the 
purchases  and  payments  made  in  the  name  of  plaintiff  with 
his  money  and  all  the  titles  to  all  land  or  coal  taken  in  his 
name  and  to  require  them  to  surrender  the  contracts,  deeds 
and  title  papers  in  respect  thereto,  and  for  a  discovery  as  to 
the  purchase  and  contracts  and  deeds  for  coal  lands  whether 
taken  in  plaintiff's  name  or  the  name  of  the  defendants  or  any 
of  them,  and  paid  for  wholly  or  in  part  with  the  money  of 
plaintiff.     The  bill  distinctly  charges  the  fraudulent  changing 
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of  deeds  executed  to  plaintiff  as  vendee  and  delivered  to  Wil- 
kinson and  changed  to  the  name  of  Wilkinson,  as  grantee, 
with  the  knowledge  of  the  defendants,  for  whom  he  was  act- 
ing in  such  fraudulent  transaction. 

The  demurrer  interposed  in  the  name  of  the  South  Penn 
Cbal  Company  was  the  demurrer  of  all  the  defendants  in  their 
partnersliip  capacity  and  is  an  admission  of  the  truth  of  the 
allegations  of  the  amended  bill.  In  SIuuc  v.  AUen^  184  111. 
77,  (56  N.  E.  403),  it  is  held  that:  "On  demurrer  to  a  bill  all 
the  material  facts  well  pleaded  are  taken  as  true."'  Gr!eg  v. 
RmnefK  115  111.  646,  (4  N.  E.  780);  Clark  v.  AHHumnce  As- 
HOiuatlon,  43  L.  K.  A.  390.  The  meaning  of  a  demurrer  is, 
that  admitting  the  allegations  of  the  bill  or  declaration  to  be 
true  they  are  not  sufficient  to  sustain  the  action.  It  will 
hardly  be  contended  that  in  an  action  at  law  for  the  recovery 
of  money  the  plaintiff  could  recover  the  lands  which  were 
conveyed  to  him,  nor  the  possession  of  the  deeds  for  the 
same,  which  were  fraudulently  withheld  from  him,  nor  could 
it  charge  with  plaintiff's  debt  the  land  purchased  and  paid  for 
with  the  money  of  plaintiff  so  fraudulently  obtained  from 
him  by  false  representations  of  the  defendants  and  tlieii* 
agent  and  attorney  in  fact,  the  title  to  some  of  which  lands 
was  claimed  to  be  taken  in  the  name  of  said  Wilkinscm.  It 
is  well  settled  that  if  a  bill  in  equity  shows  any  cause  for 
relief  the  general  demurrer  thereto  must  be  overruled.  In 
Moort  V.  Harper,  27  W.  Va.  362,  (syl.  pt.  1),  it  is  held:  ^'A 
bill  in  eciuity,  notwithstanding  it  contains  many  vague  and 
irrelevant  allegations  will  not  be  held  bad  on  demurrer  if 
taken  as  a  whole  it  states  facts  which  entitle  the  plaintiff  to 
relief.''  And  in  MlUer  v.  Hare,  43  W.  Va.  647,  (syl.  pt.  1): 
''A  general  demurrer  to  a  bill  in  equity  is  properly  overruled, 
if  the  bill  as  a  whole  states  facts  which  entitle  the  plaintiff  to 
relief."  And  in  W  hi  flock  v.  DvffiehU  2  McCoun  (X.  Y.) 
365:  'If  a  right  to  any  relief  be  shown  by  a  bill,  a  demurrer 
will  be  overruled."  Gay  v.  Sheen,  36  W.  Va.  582,  and  in 
Chrldlp  V.  Teter,  43  W.  Va,  356,  it  is  held:  ''When  fraud 
is  .sufficiently  alleged  with  proper  parties  to  a  bill  a  demurrer 
will  not  lie."  And  "When  a  court  of  equity  takes  jurisdic- 
tion of  a  cause  for  one  purpose,  it  will  go  on  and  dispose  of 
the  questions  involved  to  avoid  a  multiplicity  of  suits. "  Ilanly 
V.    Wntternm,  39  W.  Va.  214;    YaUn  v.    Stuart,   I(L  124; 
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Watson  V.  Watson,  45  W.  Va.  290.  "A  court  of  equity  in 
all  cases  of  actual  fraud  has  concurrent  jurisdiction  with  a 
court  of  law,  in  remedying  the  fraud;"  and  being  more  flex- 
ible often  gives  a  more  certain  and  complete  remedy  "By 
means  of  its  power  to  compel  discovery  and  to  cause  fraudu- 
lent deeds  and  securities  to  be  cancelled,  or  conveyances  to  be 
made,  thus  effectually  putting  an  end  to  further  litigation.  In 
those  cases  of  actual  fraud  eciuity  follows  the  law,  and  gives 
relief  to  the  full  extent*  to  which  a  court  of  law  could  give 
relief."  Garland  v.  Hires,  4  Rand.  282,  307,  citing  Bennett  v. 
Musff?'ore,  2Yeii.  Sen.  51.  In  1  Story's  E(i.  Jures.,  (18th  Ed.), 
at  section  191  it  is  said:  "One  of  the  largest  classes  of  cases 
in  which  courts  of  equity  are  accustomed  to  grant  relief  is 
where  there  has  been  a  misrepresentation  or  suggestio  falsL 
It  is  said,  indeed,  to  be  a  very  old  head  of  eciuity,  that  if 
representation  is  made  to  another  person  going  to  deal  in  a 
matter  of  interest  upon  the  faith  of  that  representation,  the 
former  shall  make  that  representation  good  if  he  knows  it  to 
be  false."  And  cases  there  cited.  Appellees  contend  that 
they  are  not  required  to  answer  the  written  proposition  be- 
cause it  was  not  specifically  filed  with  the  amended  bill,  that 
it  is  not  certain  that  it  is  the  same  paper  called  "Exhibit 
Option,"  and  filed  with  the  original  bill.  It  is  made  suffi- 
ciently clear  by  the  amended  bill  that  the  "Written  proposi- 
tion and  acceptance''  is  the  same  paper  as  that  filed  with  the 
original  bill,  as  large  portions  of  it  are  (luoted,  including  the 
written  acceptance  signed  by  the  plaintiff  and  having  been 
filed  as  an  exhibit  with  the  pleadings  it  continued  a  part  of 
the  cause  and  the  reference  to  it  in  the  amended  bill  is  suffi- 
cient. The  amended  bill  is  good  on  demurrer  and  the  court 
erred  in  sustaining  the  demurrer. 

The  decree  of  the  circuit  court  is  therefore  reversed  and 
the  cause  remanded  for  further  proceedings  to  be  had  therein 
according  to  the  rules  governing  courts  of  equity. 

Reversed, 
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CHARLESTON 

Riley  v.  Yost. 

Submitted  September  15,  1905.     Decided  October  31,  1905. 

1.  Dbclaration— Pr^T/Terf — Oyer. 

Profert  cannot  be  made  or  oyer  demanded,  unless  the  declaration 
avers  a  sealed  instrument,    (p.  213.) 

2.  Declaration — Profert — Oyer, 

The  fact  that  a  declaration  makes  profert  does  not  alone  make  the 
writing  part  of  the  declaration,  without  a  demand  of  oyer.    (p.  214.) 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  Oscar  F.  Riley  and  Columbus  N.  Mason  against 
F.  Harris  Yost.  Judgment  for  defendant,  and  plaintiffs 
bring  error. 

Dent  &  Dent,  for  plaintiffs  in  error. 

Davis  &  Davis  and  E.  D.  Lewis,  for  defendant  in  error. 

Brannon,  President  : 

Oscar  F.  Riley  and  Columbus  N.  Mason  brought  an  action 
of  anHumpsit  in  Taylor  county  against  F.  Harris  Yost.  The 
declaration  contains  the  common  counts  and  one  special  count 
upon  a  written  contract.  Under  a  demurrer  there  was  a 
judgment  of  nil  capiat^  and  the  plaintiffs  brought  the  case 
here.  The  defendant  says  that  the  written  contract  does  not 
support  the  action  as  stated  in  the  special  count  upon  it ;  but 
we  must  take  that  count  without  considering  the  written  con- 
tract. That  count  avers  the  executing  of  a  written  contract 
and  makes  profert  of  it.  We  cannot  consider  it  for  these 
reasons.  The  count  does  not  say  that  the  contract  is  under 
seal.  There  can  be  neither  profert  nor  oyer  of  a  contract  not 
under  seal,  and  though  profert  be  made,  it  is  unavailing  to 
make  the  writing  part  of  the  declaration.  There  cannot  be 
profert  because  the  declaration  does  not  profess  to  declare 
upon  a  sealed  instrument ;  and  there  having  been  no  oyer  de- 
manded, we  could  not  read  the  contract,  even  if  said  to  be 
sealed,  because  to  read  it  there  must  l)e  not  only  profert  but 
oyer.    Duval  v.  Malone,  14  Grat.  24  ;  16  Ency.  PI.  &  Prac. 
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1087.  There  can  be  no  profert  or  oyer  except  of  certain 
sealed  instruments.  Andrew's  Stephen  on  Plead.  159 ;  1 
Barton  L.  Pr.  316  ;  IG.Ency.  PL  &  Prac.  1083.  Such  is  the 
common  law  rule  of  pleading.  There  seems  to  l)e  an  erro- 
neous idea  with  some  that  a  profert  of  an  instrument,  sealed 
or  unsealed,  makes  it  a  part  of  the  declaration,  and  we  meet 
with  declarations  sometimes  w^hich  file  writings  marked  as  ex- 
hibits, just  as  if  the  case  w^ere  in  chancery.  That  does  not 
make  such  paper  part  of  a  common  law  pleading,  though  it 
does  in  the  case  of  equity  pleadings.  A  declaration  at  law  on 
a  writing  must  give  the  legal  effect  of  the  w^riting,  and  to  do 
so  must  state  so  much  of  it  as  will  support  the  action ;  but 
that  does  not  make  the  instrument  a  part  of  the  pleading.  It 
is  not  generally  the  office  of  common  law  pleading  to  incorpo- 
rate writings.  Perhaps  where  the  declaration  sets  out  the 
instrument  by  its  tenor,  that  is,  in  its  very  words,  it  becomes 
a  part  of  the  declaration,  but  not  where  the  tenor  is  not  given. 
8  Ency.  PI.  &  Prac.  740.  It  may  be  asked,  How  can  a  vari- 
ance between  the  declaration  and  writing  be  taken  advantage 
of  'i  By  objection  to  the  introduction  of  the  paper  in  evi- 
dence. If  a  sealed  instrument,  also  by  oyer  and  demurrer. 
Sterret  v.  Teaf&rd,,  4  Grat.  84.  Or  where  it  is  claimed  that 
the  writing  does  not  support  the  action  a  demurrer  to  the  evi- 
dence would  raise  that  question.  Looking,  then,  at  the  special 
count,  and  not  reading  the  w^riting,  we  find  that  it  states  that  the 
plaintiffs  owned  various  options  giving  them  the  right  to  pur- 
chase the  coal  in  various  tracts  of  land,  and  that  they  sold  and 
assigned  to  the  defendant  all  their  rights  in  said  options  in 
consideration  of  $150.00  cash  and  other  considerations,  one  of 
which  waii  that  the  plaintiffs  were  to  receive  from  the  defend- 
ant the  difference  between  $18.00  per  acre  and  the  purchase 
price  i)er  acre  of  the  option  for  each  and  every  acre  of  coal 
the  defendant  "may  purchase  under  said  option.''  It  is 
claimed  that  this  gave  the  defendant  only  the  option  to  pur- 
chase the  tracts,  that  is,  option  to  consummate  the  options  as- 
signed to  him,  without  obligation  to  pay  the  plaintiffs  the 
difference  betw^een  the  purchase  price  named  in  the  option 
and  $18.00  per  acre,  unless  he  should  purchase  the  land  under 
the  option,  and  that  the  declaration  should  have  averred  such 
purchase.  But  the  declaration  goes  on  and  avers  that  by  the 
writing  the  defendant  "agreed  to  pay  plaintiffs  the  difference 
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between  eighteen  dollars  per  acre  and  fifteen  dollars,  the  pur- 
chase price  under  the  option,  to-wit,  three  dollars  per  acre, 
for  each  and  every  acre  of  coal  which  the  defendant  could  und 
HiigJit  purchase  under  said  options,  whenever  the  number  of 
said  acres  of  coal  should  thereafterwards  be  ascertained  and 
determined  during  the  life  period  of  said  option  as  limited  on 
the  face  thereof,  or  as  extended  at  the  special  instance  and  re- 
quest of  the  defendant,  whose  duty  it  became  to  keep  alive 
said  option  until  consideration  for  the  transfer  thereof  were 
fully  paid  and  satisfied,  and  his  purchase  could  be  fully  com- 
pensated thereunder/'  The  count  then  avers  that  the 
number  of  acres  of  the  coal  had  been  ascertained  to  be  not 
less  than  2,000.  Now,  from  that  count  on  its  face  Yost  did 
not  have  the  right  to  determine  not  to  purchase  under  said 
option  and  refuse  the  plaintiffs  the  three  dollars  i>eracre;  for 
the  declaration  says  that  the  defendant  was  to  pay  the  plain- 
tiffs three  dollars  for  every  acre  which  he  ''could  and  might 
purchase  under  saitl  option,"  and  that  he  was  to  make  such 
payment  whenever  the  number  of  acres  of  coal  should  be  as- 
certained. The  count  says  that  the  instrument  bound  Yost  to 
keep  alive  the  options  until  the  consideration  should  l>e  paid, 
thus  importing  intent  to  impose  absolute  liability  for  the  con- 
sideration. Testing  the  matter  l)y  the  declaration  alone,  that 
is,  l>y  its  version  and  legal  effect  of  the  legal  contract,  an  ab- 
solute liability  was  imposed  on  Yost  to  pay  that  tliree  dollars 
per  acre  to  the  plaintiflfs  whether  he  purchased  the  coal  under 
the  options  or  not.  I  repeat  that  we  do  not  say  whether  or 
not  that  liability  is  imposed  on  the  defendant  by  the  written 
contract. 

We  reverse  the  judgment,  overrule  the  demurrer,  and  re- 
mand the  cause. 

RevrvmcL 
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CHARLESTON. 
Kelley  v.   Railroad  Co. 

Submitted  June  13,  1905.     Decided  October  31,  1905. 

1.  Trial — Demurrer  to  Evidence, 

Upon  demurrer  to  evidence  by  defendant,  if  the  plaintiff's  evi- 
dence is  sufficient  to  sustain  his  case,  oral  evidence  of  the  demur- 
rant conflicting  with  that  of  the  demurree  is  ignored,  and  the 
demurrer  overruled,  unless  the  oral  evidence  of  the  demurrant  be 
so  clearly  preponderant  over  that  of  the  demurree  that  a  verdict 
for  the  demurree  would  be  set  aside,     (p.  221.) 

2.  Death — Wrongful  Act— Damages. 

In  an  action  in  behalf  of  a  father  for  killing  his  son  by  wrong- 
ful act  or  negligence,  the  jury  is  not  confined  to  compensative 
damages  for  mere  pecuniaryjnjury,  but  may  consider  the  sorrow, 
the  mental  distress  and  bereavement  of  the  father,     (p.  222.) 

3.  Railroads— /n;wry  to  Penionit — Hignah. 

When  the  trainmen  see  a  person  walking  on  a  railroad  track 
they  must  give  him  an  alarm  signal  at  such  distance  before  reaching 
him  as  will  enable  him  to  hear  it  and  get  off  the  track.  Until  such 
alarm  is  given  they  cannot  act  on  the  assumption  that  he  will  get 
off  the  track,     (p.  225.) 

Error  to  Circuit  Court,  Wayne  County. 

Action  by  John  Kelley  a^inst  the  Ohio  River  Kailroad 
C/ompany.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

Aflt^med, 

Vinson  &  Thompson,  for  plaintiff  in  error. 

Marcum,  Marcum  &  Shepherd  and  W.  W.  Marcum,  for 
defendant  in  error. 

Brannon,  President: 

This  is  an  action  by  John  Kelley  as  administrator  of  James 
Kelley  against  the  Ohio  River  Railroad  Company  to  recover 
damages  for  killing  James  Kelley  by  running  a  pas- 
senger train  against  him.  The  defendant  entered  a  de- 
murrer to  the  evidence,  and  upon  it  the  court  rendered  judg- 
ment against  the  defendant  for  $5,000,  the  damages  assessed 
by  a  jury. 
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James  Kelley  and  one  O'Conner  were  walking  along  the 
railroad  track,  using  it  for  a  foot-way,  and  were  struck  by  a 
passenger  train  running  at  the  speed  of  thirty-five  or  forty 
miles  an  hour,  and  both  were  killed.  The  case  does  not  in- 
volve the  question  of  the  liability  of  a  railroad  company  for 
failure  to  keep  a  lookout  for  persons  on  its  tracks;  for  it  is 
without  question  that  the  trainmen  could  see  Kelley  and 
O'Conner  on  the  July  day  on  a  straight  track  for  more  than 
half  a  mile,  and  did  see  them  for  a  long  distance  before  they 
were  struck.  The  single  question  is  a  question  of  fact,  that 
is,  whether  the  trainmen,  after  discovering  Kelley  and 
O'Conner  on  the  track,  were  guilty  of  negligence  in  failing 
to  sound  an  alarm  at  the  proper  distance  before  striking 
them.  It  is  undeniable  law  that  one  walking  upon  a  railroad 
track,  using  it  as  a  foot-way,  is  a  trespasser  and  in  that  very 
act  is  guilty  of  great  negligence.  Spice r  v.  Railroad  Co.^ 
34  W.  Va.  514.  But  whilst  such  is  the  law,  it  is  also  set- 
tled law  that  after  the  trainmen  have  discovered  one  so 
walking  upon  the  track  they  owe  to  him  a  duty  under  the 
law.  They  cannot  injure  him  by  wilful  or  gross  or  wanton 
negligence.  Splcer  v.  Railroad  Co.\  34  W.  Va.  514. 
Whatever  be  the  duty  of  a  railroad  company's  agent  to  keep 
a  lookout  to  discover  persons  on  the  track,  certain  it  is 
that  when  the  trainmen  have  discovered  a  human  being  on 
the  track,  and  in  danger,  they  must  give  him  warning  of  the 
train's  approach,  such  a  warning,  by  whistle  or  bell,  at  such 
a  distance  before  reaching  the  trespasser,  that  he  will  be 
able  to  hear,  take  a  thought  for  his  safety,  and  get  off  the 
track.  Common  humanity  demands  this.  True,  he  is  a 
trespasser  and  in  the  wrong;  but  though  every  man  who  uses 
the  railroad  track  as  a  footway  is  committing  a  tresspass, 
has  placed  himself  within  the  precincts  of  danger  where  he 
has  no  right  to  be,  and  is  guilty  of  gross  negligence,  yet 
.people  do  walk  upon  railroad  tracks,  and  the  law,  from 
sheer  necessity,  has  established  the  rule,  applicable  not 
only  to  railroads,  but  generally  applicable,  that  it  is  the 
duty  of  one  from  whom  the  injury  comes  that  he  shall, 
when  he  sees  a  man  in  danger,  use  reasonable  care,  take  rea- 
sonable steps,  reasonable  under  the  circumstances  of  the 
particular  case,  to  save  the  man  in  danger.  He  cannot  punish 
the  tresspasser  for  his    wrong.      It   is   a   condition,    not  a 
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theory.  He  cannot  thus  himself  be  guilty  of  agi'eat  wrong. 
He  must  help  his  perishing  brother  by  doing  what  he  rea- 
sonably can  to  warn  and  save  him.  These  men  were  absent 
minded  in  convei-sation.  Some  become  listless  and  abstracted 
in  mind;  they  are  entitled  to  warning;  at  any  rate  so  the  law 
is.  Under  this  principle  it  is  the  duty  of  a  railroad  company, 
it  was  the  duty  of  the  defendant  in  this  case,  to  blow  an 
alarm  with  its  locomotive,  at  a  point  far  enough  from 
Kelley  to  reach  his  ears,  allowing  him  to  realize  his  danger, 
and  take  steps  to  save  himself  from  the  rushing  deadly  loco- 
motive. Ralnttt  V.  Railro(ul,  39  W.  Va.  50;  Ted  v.  BaH- 
road,  49  Li.  85;  Ray  v.  t\  ctr  O.  Co.,  57  W.  Va.  333,  (50  S. 
E.  413),  3  Elliott  on  Railroad,  sections  1253,  1257.  In  that 
late  great  work,  Thompson's  Commentaries  on  Negligence, 
Vol.  1,  section  238,  we  find  this:  "The  C'ourts  ai*e  almost 
universally-  agreed  that,  notwithstanding  the  fact  that  the 
plaintiflF  or  the  jierson  injured  has  been  guilty  of  some  negli- 
gence in  exposing  his  ])erson  or  proi)erty  to  an  injury  at 
the  hands  of  the  defendant,  yet  if  the  defendant  discovered 
the  exposed  situation  of  the  i>erson  or  the  proi>erty,  in  time, 
l)y  the  exercise  of  ordinary  or  reasonable  care  after  so  dis- 
covering it,  to  have  avoided  injuring  it,  and  nevertheless 
failed  to  do  so,  the  contributory  negligence  of  the  plaintiff 
or  of  the  person  injured,  does  not  bar  a  recovery  of  damages 
from  the  defendant.  The  rule  is  aptly  illustrated, by  taking 
the  case  where  a  i)erson  negligently  walks  upon  a  railroad 
track,  and  fails  to  keei)  out  of  the  way  of  a  passing  train. 
If  the  engineer,  after  noticing  his  exposed  situation,  fails  to 
stop  his  engine,  or  give  the  proper  signals,  or  otherwise  act 
willfully  and  recklessly,  in  consequence  of  which  the  i)erson 
is  killed  or  injured,  the  company  shall  be  liable  to  pay  dam- 
ages.'' These  unfoi'tunate  men  were  on  the  railroad  track, 
seen  l)y  the  engineer  and  ti reman,  as  they  themselves  say, 
for  a  very  considerable  distance  l)efore  they  were  struck,, 
in  o])en  day  light.  They  say  that  when  the  train  struck 
the  straight  track  they  saw  the  men.  They  saw  them  be- 
fore blowing  a  crossing  signal,  at  least  one  thousand  feet 
l^efore  the  men  were  struck.  Furthermore,  the  engineer 
swore  that  after  blowing  the  whistle  he  saw  that  the  men 
were  making  no  effort  to  get  off  the  track.  The  facts  fully 
establish  l^eyond  dispute  that  the  trainmen  saw  these  men, 
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and  saw,  and  had  occasion  to  realize,  plain  reason  to 
realize,  that  they  were  in  imminent  danger,  and  did  re- 
alize it.  Every  body  must  know  that  an  engineer 
who  sees  two  men  walking  in  front  of  his  engine,  flying 
at  the  rate  of  forty  miles  an  hour,  only  a  few  feet  away 
sees  that  they  are  in  imminent  danger.  True,  the  engi- 
neer may  assume  that  the  tresspasser  will  get  off  the 
track;  but  when  he  sees  for  several  hundi-ed  feet  that 
he  makes  no  effort  to  get  off  the  track,  it  must  inevitably 
arouse  a  reasonable  apprehension  that  the  man  does  not 
realize  his  danger,  and  that  the  case  calls  for  prompt  alarm 
signals.  If  it  be  true,  as  the  engineer  says,  that  he  blew  a  cros- 
sing signal  one  thousand  feet  away  from  the  men,  that  very 
fact,  and  the  fact,  that  the  men  still  ke])t  walking  the  track 
were  enough  to  tell  the  engineer  that  the  men  were  listless,  and 
to  watch  them  closely,  and  to  alarm  them  at  the  proper  point. 
But  the  engineer  and  fireman  let  these  men  walk  on,  accord- 
ing to  the  plaintiff's  evidence,  without  any  sound  of  alarm 
until  the  nxoment  before  the  engine  struck  them  and  luirled 
them  into  eternity.  Three  witnesses  swear  pointedly  that 
they  heard  no  whistle  at  the  crossing  even.  Three  witnesses 
swear  that  the  locomtive  gave  two  toots  for  alarm,  but  did 
not  do  so  until  just  as  the  engine  struck  the  men.  One  of 
the  witnesses  says  it  struck  them  just  as  the  second  toot  was 
sounded.  If  this  be  so,  if  this  is  a  fact,  then  the  liability 
of  the  company  is  infallibly  fixed  under  the  law  of  the  land, 
and  really  here  the  case  ends.  Remember  that  we  are  upon  a 
demurrer  to  the  evidence,  and  under  principles  applicable  to 
a  demurrer  to  the  evidence  we  cannot  get  away  from  accept- 
ing as  a  fact  that  no  kind  of  alarm  signal  was  given  until 
just  as  the  locomotive  struck  Kelley  and  0'( 'onner.  There 
is  conflicting  evidence,  or  conflicting  in  tendency  and  effect, 
disputing  the  theory  that  no  alarm  was  given  until  just  a,s 
the  engine  struck  the  men.  Two  witnesses  say  that  tlie 
train  was  nearly  opposite  the  residence  of  Bowe}  that  the 
engine  had  passed  the  house,  but  that  some  of  its  cars  were 
opposite  it  when  the  alarm  was  sounded,  and  Bo  we  meas- 
ured from  the  point  where  the  train  was  when  it  gave  the 
alarm  to  the  point  where  it  struck  Kelley  and  O'Conner,  and 
found  it  to  be  three  hundred  and  forty-five  feet.  Now,  can 
Bowe  be  certain  as  to  the  point  at  which  the  train  was  J     The 
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train  was  flying.  Is  this  evidence  as  certain  as  that  of  the 
three  men  who  saw  the  men  struck  and  heard  the  whistle  at 
the  same  time?  One  of  these  three  witnesses,  when 
cross-examined,  was  asked  if  he  had  an  idea  how  far  the 
engine  was  from  the  men  when  it  blew  the  first  whistle,  and 
answered  that  he  did  not  know.  When  asked  if  it  was  as 
much  as  one  hundred  yards  he  said  he  did  not  know.  This 
somewhat  weakens  his  evidence,  but  the  fact  remains  that  he 
said,  ''She  whistled  twice  about  the  time  she  hit  them." 
Besides,  two  other  men  swear  the  same  thing.  He  was  a 
boy  thirteen  years  of  age  and  we  all  know  that  under  cross- 
examination  children  are  not  always  consistent  in  all  their 
statements.  It  is  said  that  Bowe's  measurement  of  the  dis- 
tance was  with  a  tape  line,  whereas  the  three  witnesses  who 
said  that  the  whistles  were  just  as  the  men  were  struck, 
merely  guessed  distance  with  the  eye.  There  /was  no  dis- 
tance for  them  to  measure,  because  they  say  pointedly  that 
the  train  struck  the  men  just  as  it  whistled  two  short  toots, 
one  after  another.  The  engineer  and  fireman  say  that 
they  discovered  that  the  men  were  making  no  effort  to  get 
off  the  track  about  the  train's  length  before  the  men  were 
struck,  and  that  the  alarms  were  given  that  distance  before 
the  men  were  struck,  that  is  three  hundred  and  twenty  feet. 
Now,  these  versions  conflict  upon  a  most  material  controlling 
point,  that  is,  as  to  where  the  train  was,  with  reference  to 
Kelley  and  O'Conner,  when  the  alarm  was  blown?  What 
must  the  court  do  under  a  demurrer  to  evidence?  Can  it 
reject  as  mistaken  or  untrue  the  definite  statements  of  three 
witnesses  that  no  alarm  was  given  until  just  as  the  men  were 
struck,  and  accept  as  correct  and  true  the  adverse  evidence? 
That  adverse  evidence  may  be  the  truth.  It  may  be  that  in- 
justice is  done  in  this  case.  After  patient  examinution  by 
the  Court  of  this  case  we  feel  some  reluctance  in  rendering 
the  judgment  which  we  render.  It  may  do  injustice,  but 
we  feel  that  we  cannot,  under  principles  governing  demur- 
rers to  evidence,  throw  away  the  case  plainly  made  by  the 
plaintiff's  evidence,  and  take  that  made  by  the  defendant's. 
The  law  forbids  this.  We  cannot  say  that  there  is  a  decided, 
plain,  preixmderance  of  evidence  in  behalf  of  the  defendant. 
Neither  in  number  nor  weight  is  there  preponderance  for  the 
defendant.   Two  witnesses  swear  that  the  train  was  three  hun- 
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(Ired  and  twenty  feet  from  the  men  when  the  whistle  was  l)lown. 
Three  witnesses  flatly  deny  this.  We  have  no  reason  to  say 
that  those  three  are  false.  The  evidence  of  the  two  wit- 
nesses who  say  that  the  engine  had  just  passed  Bowe's  house 
has  not  that  degree  of  certainty  as  to  just  where  it  was  to 
enable  us  to  say  that  it  was  distant  from  Kelley  and  O'Con- 
ner.  They  might  be  mistaken  as  to  the  exact  place  of  the 
engine.  Our  cases  relative  to  the  treatment  of  denmrrers  to 
evidence  say,  that  when  the  evidence  of  the  two  sides  directly 
or  in  effect  conflicts  the  oral  evidence  of  the  demurrant  con- 
flicting with  that  of  the  demurree  is  disregarded,  and  the 
evidence  of  the  demurree  is  held  to  prove  all  that  it  can 
fairly  be  regarded  as  proving,  and  the  demurrer  is  decided 
against  the  demurrant,  unless  the  evidence  of  the  demurrant 
clearly  and  decidedly  prejwnde rates  against  the  demurree's 
case,  or  his  case  is  without  suflicient  evidence  to  sustain  it. 
Still,  if  the  preponderance  in  favor  of  the  demurrant  is  so 
clear  and  decided  that  the  court  ought  to  set  aside  a  verdict 
against  him,  his  demurrer  ought  to  be  sustained.  But  the 
demurrant  by  his  demurrer  takes  the  case  from  the  jury, 
and  if  the  evidence  is  such  that  a  verdict  for  the  demurree 
would  stand,  the  demurrer  to  the  evidence  must  l)e  over- 
ruled. To  sustain  the  demurrer  the  evidence  must  plainly  pre- 
I)onderate,  decidedly  preponderate,  not  lye  raei-ely  doul)tful, 
so  that  different  persons  might  come  to  different  conclusions. 
Barret  \\  Coal  Co.^  b^  W,  Va.  <i{K);  Jla/iHon  v.  Hai/road, 
56  Id,  554;  Sharer  v.  KdgelL  48  Id,  502;  Gunn  v.  Eall- 
roiuU  42  Id,  681.  Now,  su])i)ose  there  had  been  no  demurrer 
to  evidence,  and  the  jury  had  found  for  the  i)laintiff.  Could 
we  set  it  aside,  if  we  followed  old  and  well  settled  principles 
governing  motions  for  new  trial  under  conflicting  evidence? 
We  could  not  do  so.  That  is  the  test.  As  the  party  takes 
from  his  adversary  the  right  to  lay  his  evidence  before  a 
jury,  should  his  adversary  not  have  right  to  have  it 
weighed  as  it  would  be  after  verdicts  We  are  bound  to 
sustain  the  circuit  court  in  its  judgment  on  demurrer 
to  evidence.     We  cannot  escape  from  it. 

The  engineer  and  fireman  say  that  crossing  signals  were 
blown  for  a  road  one  thousand  feet  away.  This  is  claimed 
to  be  a  compliance  with  all  the  duty  of  the  defendant.  There 
are  several  answers  why  it  was  not.     It  was  not  that  short, 
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sharp  distress  whistle  for  alarm.  Again,  after  that  whistle  the 
engineer  says  he  noticed  that  the  men  were  not  going  to  get 
oflF  the  track.  This  called  for  an  alarm  whistle.  Anyhow, 
the  fact  that  the  men  still  kept  on  the  track  called  for  the 
alarm  whistle. 

The  defendant   complains   of  the  refusal  of  instructions. 
One  was  that  if  the  plaintiff  failed  to  show  that  he   had  suf- 
fered any  pecuniary  or  actual  loss  by   the  death  of  his  son, 
and  that  he  received  nothing  for  his  labor,  and  was  not  depend- 
ent upon  him,  only  nominal  damages  should  be   found.    The 
Code  chapter  103,  sections  5,  6,  gives  an  action  for  death  in 
case  of  wrong  to  the  administrator  of   the  decedent  for   the 
benefit  of  his  kin,  wherever  he  would  himself  be  entitled  to 
recover  damages,  if  death  had  not  ensued.    Can  it  be  thought 
that  the  statute  contemplates  only  one  cent  damages?      The 
deceased  w^as  thirty-seven  years  of  age,    in   good  health,  un- 
married.    His  father,  his  sole  distributee,  to  whom  the  dam- 
ages go  under  the  statute,  was  seventy-five  years  of  age,  and 
might  the  next  week  after  his  son's  death  be  stricken   with 
infirmity  and  disability  to  lal>or.      Also  he  was  bereaved   of 
his  son,    and  cast   into  sorrow,  gloom  and  disconsolation   of 
soul.     Can    it   be   supposed  for  a  moment,  although  the  old 
father  was  still  able  to  labor  for  self-support,  that  he  would 
continue  so,  and  that  the  Legislature   intended  to  give   him 
only  one  cent  damages?      We  cannot  realize  that  the  statute 
designed   only   nominal    damages  in  such  a  case.        More- 
over,   the    statute    expressly    says    that,    "In   every  such 
action  the  jury  may   give  such  damages  as  they   shall  deem 
fair  and  just,  not  exceeding  §10,000,  and  the  amount  so  re- 
covered shall  not  be  subject  to  any  debts  or  liabilities  of  the 
deceased.'"     This  does  not  make  the  recovery  dependent   on 
the  fact  that  the  person  should  l)e  dependent  on  the  deceased. 
No  such  exception  is  incorporated   in    the   statute,    and  the 
very  fact  that  the  recovery  is  not  lial)le   to  the  debts  of  the 
dead  man  shows  that   it   was   designed   for  the  comfort   and 
supi)ort    of   the  next  of   kin,    riot  merely   in  his  condition 
to-day,  but  for  his  future  need.     Searle  v.  lialhray,    82  \V, 
Va,  370;  8  Am.  &  Eng.  Ency  L.,  (2  Ed.),  923. 

Another  instruction  refused  told  the  jury  that  they  could 
not  consider  sorrow%  grief  and  sentimental  feelings  that  the 
father  may  have  felt  occasioned  l)y  the  death  of  his  son,  un- 
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accompanied  by  any  pecuniary  loss,  actual  or  prospective. 
The  statute  makes  no  such  limitation.  We  think  the  jury 
had  the  right  to  consider  those  matters,  because  they  enter 
into  the  loss,  and  because  the  statute  gives  unlimited  dis- 
cretion as  to  the  amount  of  the  damages  to  the  jury  within 
the  limit  of  ten  thousand  dollars.  The  statute  gives  to 
those  closely  related  to  the  person  killed  by  tort  a  recovery, 
and  we  do  not  see  why  the  jury  may  not  consider  the  father's 
grief,  bereavement  and  anguish  of  soul  under  the  loss  of  his 
son  in  his  old  age. 

Much  law  will  be  found  in  the  books  saying  that  the  jury 
cannot  consider  mental  sufFerfng  and  sorrow  in  fixing  dam^ 
ages;  but  the  most  of  the  decisions  propounding  this  doctrine 
are  l)ased  on  statutes  which  limit  the  damages* with  reference 
to  "'pecuniary  injury. "  The  Virginia  statute  does  not  contain 
those  words,but  says  that,  "Thejury  may  award  such  damages 
as  to  it  may  seem  fair  and  just.''  Three  times  has  the  Su- 
preme Court  of  Virginia  decided  that  the  i-ecovery  is  not 
limited  to  pecuniary  or  merely  compensatory  damages,  but 
that  they  may  be  punitive  or  exemplary,  expressly  holding 
tliat  mental  anguish  and  sorrow  of  the  bereaved  father  may 
be  taken  into  consideration  by  the  jury  in  fixing  the  amount 
of  their  verdict,  and  the  damages  may  be  given  for 
solatium,  solace,  consolation.  Matlteir  v.  Warnet\  29  Orat. 
570;  B.  dt  O.  Railroad  Co,  v.  Nowdl,  32  Id.  '6^ A:\AnderHon 
v.  Hygem  Hotel,  92  Va.  692.  This  Court  has  explicitly  ai)- 
proved  the  construction  of  that  act  as  given  by  the  Virginia 
court  holding  that  the  damages  are  not  limited  to  pecuniary 
or  compensative  damages,  but  may  be  punitive  or  exemplary. 
Turner  v.  Railroad,  40  W.  Va.  676;  Thompson  v.  Electrical 
Co.,  54  Id,  395.  Now,  if  damages  may  be  examplary  under 
these  decisions,  why  cannot  the  mental  distress  of  the  be- 
reaved father  be  considered?  It  enters  into  punitive  dama- 
g-es.  The  Virginia  court  departs  from  many  other  decisions 
in  other  states  because  their  statutes,  either  expressly  or  by 
construction,  were  limited  to  ''pecuniary  injury;"  whereas, 
the  Virginia  statute  was  not.  But  this  is  not  all.  The  case 
is  clearer  in  West  Virginia  still.  And  why?  Because  our 
first  act  giving  action  for  death  caused  by  wrongful  act  ex- 
pressly limited  the  jury  to  damages  **with  reference  to  the 
pecuniary  injury  resulting  from  such  death."      So   it   reads 
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in  Acts  of  1863,  chapter  98.  But  when  the  Legislature  made 
the  Code  of  1868,  chapter  103,  section  6,  it  left  out  those 
woixls  and  broadly  declared  that,  "in  every  such  action  the 
jury  shall  give  such  damages  as  they  shall  deem  fair  and  just, 
not  exceeding  five  thousand  dollars,"  and  in  re-enacting  sec- 
tion 6,  by  chapter  105,  Acts  of  1882,  it  reads,  "in  every 
such  action  the  jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  not  exceeding  ten  thousand  dollars,"  still 
leaving  out  the  provision  that  the  damages  should  be  limited 
to  "pecuniary  injury."  Now,  this  change  from  the  Acts  of 
1863,  in  this  material  feature,  clearly  means  some- 
thing. We  are  bound  to  take  the  act  as  it  reads.  We 
are  bound  to  strike  out  the  words  "with  reference  to  the  pe- 
cuniary injury,''  because  the  Legislature  has  twice  approved 
the  change  from  the  Act  of  1863,  by  leaving  those  words 
out.  This  ought  to  be  the  construction  of  the  act  or  else 
the  willful  murderer  will  pay  only  uncertain  compensatory 
damages  which  will  not  atone  for  the  grief  and  anguish  of 
the  bereaved  mother  and  father.  His  money  ought  to  pay 
for  their  consolation,  as  far  as  money  can  give  consolation. 
Why  shall  he  not  do  so  when  he  has  brought  the  gray  hail's 
of  a  father  or  mother  in  sorrow  to  the  grave?  He  has 
caused  the  grievous  loss  from  which  heart  or  soul  suffers 
more  than  from  pecuniary  loss. 

A  third  instruction  was  refused.  It  says  that  in  fixing 
damages  the  jury  should  not  fix  punitive  or  exemplary 
damages,  but  must  be  limited  to  such  as  would  compensate 
the  father  for  actual  loss  sustained  by  reason  of  the  death  of 
his  son.  We  think  this  instruction  was  properly  rejected 
under  principles  stated  in  Turner  v.  Railroad^  40  W.  Va. 
675,  and  Thomm  v.  Electrical  Co,^  54  Id,  395.  It  is  usless 
to  re-discuss  the  subject  of  the  discretion  of  the  jury  under 
said  act. 

For  these  reasons  we  affirm  the  judgment. 

Afiinned, 

Rehearing  Refused. 

A  petition  for  rehearing  asserts  that  in  the  decision  an- 
nounced in  the  above  opinion  we  have  run  counter  to  the 
cases  of  Haines  v.    Railroad^  39  W.  Va.  50  and   Teel   v. 
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Railroad^  49  Id,  85.     We  do  not  so  see  it.    Plainly  the  Rainen 
case  says  that  *'if  those  running  a  train  discover  a  trespasser 
in  immediate  danger,  they  must  use  all  reasonable  exertions 
to  avoid    inflicting  injury;   otherwise   the   company  will   be 
liable/'     The  argument  for  the  company  in  this  case  is,  that 
the  engineer  had  the  right  to  assume  that  the  trespasser  would 
get  off   the  track.     So  he  may,  so  far  as  not  to  require  him, 
after  alarm  signal,  to  stop   the   train   or   lessen   speed;   but 
he  cannot  so  assume   as   to   dispense   with    such    warning. 
After  discovery  he  must  give  the  track- walker  the  benefit  or 
chance  of  a  warning.      The  Rahiea  cane  says  that  the  train 
men  "having  given  such  signals  as  are  required,  have  a  right 
to  act  on  the  presumption   that   such  person  will  step  aside 
in  time  to  remove  himself   from   danger."       This  pointedly 
demands  the  signal  before  the  right  to  act  on  that  presump- 
tion begins.     The  law  cited  in  the  two  opinions  in  the  Raines 
aiae  shows  this.     Thompson,  Com.  on  Negligence,    Vol.    2, 
section  1736,  says  that  "after  having  given  sufficient  warning 
by  whistle  or  bell  he  (the  engineer)  has  a  right  to  act  on  the 
presumption  that  the  trespasser  will  quit  the  track. ""     Who 
can  dispute  that  the  decisions  demand  that  warning  after  dis- 
covery?    The  very  fact  that  the  law  demands  such  w^arning 
denies  that  it  can  be  dispensed  with  on  the  theory  that  the 
engineer  may  assume   that  the   track-walker  will  get  off  the 
track.    Why  call  for  warning,  if  this  is  not   so?      The  Tell 
case  supports  our  decision.     It   says  that  the  engineer  who 
discovers  a  person   on   the  track    is    not   l:)ound  to  stop  the 
train,  unless  he  sees   that   the   person   is  helpless;  "but  the 
'  engineer's  only  duty  toward  such  obstructor  is   to  give   the 
alarm  signals  necessary  to  warn  a  person  of  sound  mind  and 
good  hearing   in  time   to  allow   such   person  to   vacate  the 
right  of  way.''     Now,  what  do  we  say  in  the  above  opinion 
contrary  to  these  cases? 

Complaint  is  made  against  the  above  opinion  that  it  calls 
for  a  warning  "at  such  a  distance  before  reaching  the  trespas- 
ser, that  he  will  be  able  to  hear,  take  a  thought  for  his  safety, 
and  get  off  the  track."  Of  what  use  would  the  warning  be 
unless  it  gives  time  to  "take  a  thought"  for  safety?  It  must 
be  in  time  to  reach  the  mind.  "If  the  engineer  sees 
the  trespasser  and  waits  until  the  w^arning  by  whistle 
will  do  no  good,    when  by   whistling  sooner  he  could  have 
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enabled  him  to  escape,  the  company  is  liable.'"  Lake  Shore 
V.  Bodemer,  32  Am.  St.  R.  218. 

It  is  said  that  the  Raines  case  accepted  station  and  crossing 
signals  five  hundred  feet  away  from  the  person  as  a  sufficient 
signal.  The  fact  was  only  mentioned.  There  were  alarm 
whistles.  Even  if  we  say  that  the  station  whistle  was  held 
enough,  it  does  not  follow  that  a  whistle  one  thousand  feet 
away  would  be  the  same  as  one  five  hundred  feet  away. 

It  is  said  that  the  Raines  case  held  an  alarm  twenty  feet 
off  sufficient.  It  must  be  admitted  that  was  close;  but 
the  Court  said  it  was  twenty  to  thirty  feet.  In  that  case  the 
train  was  going  fifteen  miles  an  hour,  in  this  forty  miles. 
That  would  call  for  a  distance  of  fifty  feet  in  this  case.  But 
why  so  measure  when  three  witnesses  say  that  there  was  no 
alarm  until  just  as  the  engine  struck  Kelley. 


a«  CHARLESTON 

DiMMAGK  V.  Wheeling  Traction  Co. 

Submitted  June  10,  1905.     Decided  November  7,  1905. 

1 .  Demurrbk. 

Where  a  demurrer  was  interposed,  and  not  passed  upon  by  the 
lower  court,  it  will  be  treated  by  this  Court  as  having  been  over- 
ruled,      (p.  228). 

2.  Juror. 

Upon  the  trial  of  an  action  where  a  corporation  is  a  part}',  a  juror 
is  not  disqualified  to  serve  on  the  ground  alone  that  he  is  in  the  em- 
ployment of  a  stockholder  or  manager  of  such  corporation,  (p.  228). 

8     Juror — Peremptory  Challenge^ 

It  is  not  error  to  refuse  to  allow  questions  to  be  asked  a  juror, 
when  the  sole  purpose  of  such  questions  is  to  aid  in  the  exercise  of 
the  right  of  peremptory  challenge,     (p.  228). 

4    PaaiONAL  PttOPBRTY — VdrbiX  Gjntraet. — Proof. 

Where  a  verbal  contract  for  the  sale  of  personal  property  is  made, 
and  a  contest  arises  as  to  what  property  was  embraced  by  the  terms 
thereof,  it  is  competent  to  prove  the  price  paid  therefor,  and  the 
value  of  all  the  property  claimed  to  have  been  purchased,  (p.  229). 
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5.     Personal  Property — Verbal  Contract. — Eridence. 

*If  a  verbal  contract  for  the  sale  of  personal  property  has  been 
fully  consummated,  and  subsequently  thereto,  and  in  compliance 
with  the  terms  thereof,  payment  of  the  purchase  price  is  made  by 
check,  taking  a  receipt  therefor,  no  language  or  recitals  contained 
in  the  check  or  receipt  can  be  so  construed  as  to  alter  the  terms 
thereof;  but  where  there  is  a  contest  as  to  what  property  was  really 
embraced  by  the  terms  of  the  contract,  and  the  check  and  receipt 
contain  recitals  defining  the  kind  and  quantity  of  property  sold, 
they  are  competent  evidence  as  tendihg  to  show  what  property  was 
included  in  the  sale.    (p.  232) 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  Alfred  Dimmack  ag:ainst  the  Wheeling  Traction 
Company.  There  was  judgment  for  defendant,  and  plaintiff 
brings  error. 

WnrrE  &  Allen,  for  plaintiff  in  error. 
Erskine  &  Aluson,  for  defendant  in  error. 

vSanders,  Judge  : 

This  is  an  action  of  detinue,  instituted  by  the  plaintiff,  Al- 
fred Dimmack,  in  the  circuit  court  of  Ohio  county,  against 
the  Wheeling  Traction  Company,  for  the  recovery  of  the  pos- 
session of  certain  railway  rails  and  steel  fittings.  Judgment 
below  was  given  for  the  defendant,  to  which  the  plaintiff  ap- 
plied for  and  obtained  a  writ  of  error  and  Hupersedean, 

The  plaintiff  purchased  the  property  which  he  claims  in 
this  action  from  J.  G.  Craw^ford,  who  claims  to  have  pur- 
chased the  same  from  the  defendant.  Therefore,  the  plaintiff's 
right  to  recover  depends  upon  whether  or  not  Crawford  did 
make  such  purchase.  The  defendant  had  a  lease  on  a  base 
ball  park  ground  on  Wheeling  Island  in  the  city  of  Wheeling, 
which  was  about  to  expire,  and  this  controversy  grows  out  of 
a  sale  by  the  defendant  to  Crawford  of  certain  property 
which  it  had  upon  said  base  ball  park  ground.  The  property 
which  it  had  upon  this  ground  was  such  as  fences,  grand 
stand,  buildings,  etc.,  and,  also,  it  had  stored  there  the  steel 
rails  and  fittings  in  question.  The  defendant  claims  to  have 
sold  Crawford  all  the  base  ball  ground  materials,  but  that  the 
rails  and  fittings  were  not  included  in  the  sale,  while  Craw- 
ford claims  to  have  purchased  all  the  property  which  the 
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defendant  had  upon  the  ground,  inchiding  the  rails  and 
fittings. 

The  plaintiff's  first  a^ssignment  of  error  is  that  the  demur- 
rer to  his  declaration  was  not  disposed  of.  The  record  does 
not  show  that  the  demurrer  was  passed  upon,  but  the  plea  of 
rwn  detinet  was  filed,  and  the  case  tried  upon  its  merits. 
Therefore,  the  demurrer  will  be  treated  as  having  been  over- 
ruled. The  rule  is  that  when  the  record  does  not  disclose 
what  the  ruling  of  the  court  below  was  upon  demurrer,  this 
(\)urt  will  consider  that  the  demurrer  was  overruled.  I  can- 
not see  how  the  plaintiff  can  complain  of  the  action  of  the 
court  in  not  passing  upon  a  demurrer  to  his  declaration.  The 
defendant  makes  no  point  in  regard  to  it,  and  does  not  claim 
in  this  Court  that  the  declaration  is  not  good. 

It  is  claimed  that  the  court  eri*ed  in  refusing  to  permit  the 
plaintiff',  upon  the  impaneling  of  the  jury,  to  inquire  of  them 
whether  or  not  they  were  employes  of  the  stockholders  or 
managers  of  the  defendant  corporation.  The  fact  that  a  juror 
is  in  the  employment  of  a  stockholder  of  a  corporation,  does 
not  discpialify  him  to  serve,  and  is,  therefore,  no  ground  of 
challenge  foi-  cause  ;  and  this  being  so,  there  is  no  duty  rest- 
ing upon  the  court  to  go  into  an  inquisition,  the  sole  purpose 
of  which  is  to  aid  the  defendant  in  determining  whether  he 
will  challenge  a  juror  peremptorily.  Therefore,  the  court 
committed  no  error  in  this  respect. 

The  remaining  assignments  of  error  are  numerous,  but  a 
treatment  of  them  separately  is  entirely  unnecessary,  as  a 
great  many  of  them  are  tested  by  the  same  rules  and  princi- 
ples, and  are  somewhat  cumulative  in  effect.  Therefore,  they 
Ciin  be  treated  under  three  heads  :  first,  did  the  court  err  in 
the  admission  or  rejection  of  testimony.  The  fact  that  a  ver- 
bal contract  was  made;  that  it  was  made  at  a  certain  time  and 
place;  that  Crawford  agreed  to  pay  $200.00  for  the  materials: 
that  a  few  days  were  given  within  which  to  make  payment, 
and  that  he  did  make  payment  through  liobinson  and  by  his 
check,  and  took  a  receipt  therefor,  is  all  agreed;  and  the  only 
(luestion  is,  whether  the  steel  rails  and  fittings  were  embraced 
in  the  terms  of  the  contract,  and  upon  this  question  there  is  a 
direct  conflict  in  the  evidence.  Therefore,  in  arriving  at  the 
terms  of  the  contract,  it  is  necessary  to  look  at  all  the  facts 
and  circumstances  surrounding  the  parties,  and  which  led  to 
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its  consummation;  and  any  evidence,  however  slight,  that 
would  in  any  way  cast  light  upon  the  transaction,  is  admis- 
sible. 

Complaint  is  made  that  the  court  permitted  the  defendant 
to  prove  the  weight  of  the  rails  and  fittings,  and  that  they 
would  sell  in  the  market  for  so  much  per  ton;  and  that  Dim- 
mack  had  hauled  away  a  quantity  of  the  rails  before  his  act 
of  so  doing  was  discovered  by  the  Traction  Company;  and 
that  Shirley,  the  defendant's  agent,  was  allowed  to  testify  to 
the  market  value  of  the  rails  in  February  and  April,  1901, 
and  that  the  defendant  company,  in  October,  1900,  sold  some 
other  old  rails  at  $19.00  per  ton.  This  evidence  was  plainly 
admissible  in  determining  what  was  included  in  the  contract. 
The  amount  paid  by  Crawford  for  the  material  which  he 
claimed  to  have  purchased  being  §200.00,  and  there  being  a 
direct  conflict  as  to  whether  or  not  the  rails  and  fittings  were 
embraced  in  the  contract,  it  was  certainly  proper  to  permit 
the  defendant  to  prove  that  its  agent,  who  made  the  sale, 
knew  that  the  rails  and  fittings  were  stored  upon  the  base  ball 
ground,  and  that  they  were  of  certain  value,  especially  when 
upon  the  whole  evidence  it  appears  tliat  tlie  rails  were  of  the 
value  of  §1,200  or  §1,400,  many  times  the  amount  of  Craw- 
ford's contract  price.  It  is  not  probable,  but  highly  improba- 
ble, that  the  agent  would  include  these  rails  and  fittings  in  the 
contract,  when  they  were  worth  many  times  the  amount 
Crawford  agreed  to  pay;  and,  therefore,  this  evidence  was 
directly  pertinent,  and  was  proper  to  go  to  the  jury,  to  throw 
light  upon  what  property  was  really  embraced  in  the  con- 
tract, and  if  the  evidence  of  the  value  of  these  rails  as  they 
were  stored  upon  the  ground  was  admissible,  then  evidence 
of  the  market  value  of  the  rails  would  also  be  competent,  as 
corroborating  the  agent's  testimony,  and  in  order  to  deter- 
mine just  what  rails  were  left  on  the  ground,  it  was  proper  to 
inquire  of  Dimmack  just  how  many  he  had  hauled  away. 
Then,  again,  the  plaintiff  says  it  was  error  for  the  court  to 
permit  the  defendant,  on  the  cross  examination  of  Robinson, 
to  question  him  relative  to  the  sale  of  certain  property  to 
Shafer  &  Moore,  which  had  been  purchased  by  Crawford  un- 
der his  contract  with  the  defendant.  This  evidence  is,  if  for 
no  other  reason,  admissible  as  tending  to  show  the  value  of 
the  material  which  the  defendant  says  it  sold  Crawford.     In 
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this  sale,  Crawford  excepts  the  iron  and  rails  stored  on  the 
ball  ground,  and  sells  the  remainder  of  the  property  which 
he  claims  to  have  purchased  for  $350.00.  If  the  property  is 
worth  $350.00,  and  this  is  evidence  going  to  show  that  it  is, 
then  it  is  another  circumstance  tending  to  show  the  improba- 
bility of  the  rails  and  fittings  being  embraced  in  the  contract. 

The  plaintiff  also  complains  of  the  action  of  the  court  in  re- 
fusing to  permit  him  to  give  his  judgment  as  to  the  value  of 
these  rails  lying  upon  the  ground,  in  the  condition  they  were 
when  he  first  saw  them  on  the  base  ball  ground.  This  calls 
for  the  opinion  of  the  witness  some  considerable  time  after 
the  contract  of  Crawford  with  the  Traction  Company,  and  he 
is  not  asked  what  the  market  value  of  these  rails  and  fittings 
was.  But  even  if  the  question  should  have  been  permitted  to 
be  answered,  still  it  would  not  be  such  error  as  would  call  for 
a  reversal  of  this  case,  because  Dimmack  himself  shows,  in  a 
receipt  exhibited  with  his  evidence,  that  he  purchased  these 
rails  from  Crawford  and  agreed  to  pay  $12.00  per  ton,  and  in 
his  declaration  he  lays  his  damages  at  $15  per  ton,  and  there 
is  very  little  dispute,  if  any,  upon  the  whole  evidence,  as  to 
the  value  of  this  property. 

Second  :  Did  the  court  err  in  giving  and  refusing  certain 
instructions.  The  plaintiff  asked  for  eight  instructions,  five 
of  which  were  given  and  three  refused.  It  is  not  argued 
by  plaintiff's  counsel,  here,  although  it  is  assigned  as  error, 
in  the  petition,  that  there  was  any  error  in  refusing  to  give 
No.  3.  We  see  no  good  reason  that  can  be  urged  in  support 
of  this  instruction.  It  is  plainly  bad,  and  the  court  did  right 
in  rejecting  it. 

As  to  plaintiff's  instruction  No.  6,  the  court  refused  it  on 
the  ground  that  it  had  been  covered  by  another  instruction, 
and  upon  an  examination  of  the  instructions  which  were  given, 
this  is  found  to  be  correct. 

As  to  instruction  No.  7,  the  jury  are  told  that  if 
they  believe  from  the  evidence  that  the  defendant  offered  to 
sell  to  J.  G.  Crawford  its  material  or  property  upon  the  base 
ball  ground,  and  that  the  rails  in  question  then  belonged  to 
the  company,  and  were  upon  said  ground,  and  if  they  further 
believe  from  the  evidence  that  Crawford  agreed  to  purchase 
said  material  and  property  so  offered,  and  did  purchase  the 
same,  and  that  the  rails  were  not  in  any  way  excepted  from 
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such  offer  and  sale,  then  Crawford  was  entitled  to  all  the 
property  and  material  of  the  company  upon  said  ground,  in- 
cluding the  rails  in  question.  This  instruction  told  the  jury 
that  in  making  sale  of  its  property,  it  was  necessary  for  the 
company  to  except  the  rails.  This  is  foreign  to  the  contro- 
versy, because  there  is  no  claim  by  the  company  that  it  did 
expressly  except  the  rails,  but  that  it  sold  to  Craw^ford  cer- 
tain materials,  which  were  upon  the  basi*  ball  ground,  and 
that  it  did  not  include  the  rails  in  (juestion,  while  Crawford 
claims  that  the  company  sold  him  all  the  material  or  property 
kept  or  stored  upon  the  ground.  The  question,  therefore,  for 
the  consideration  of  the  jury,  was,  which  theory  was  correct, 
and  not  whether  the  company  had  sold  to  Crawford  all  the 
material  upon  the  ground,  and  excepted  certain  parts.  If 
Crawford  purchased  all  the  material  upon  the  ground,  then 
the  company  could  not  except  the  rails  and  fittings,  and  if  it 
did  not  sell  Crawford  all  such  material,  but  only  certam  por- 
tions thereof,  whidi  was  expressly  designated,  as  defendant 
claims,  then  it  was  not  necessary  to  make  any  exception. 
Therefore,  this  instruction  was  clearly  calculated  to  mislead 
the  jury, 

The  court,  at  the  instance  of  thi*  defendant,  gave  to  the  jury 
nine  instructions,  which  ai)i)ear  to  Ix*  correct,  and  a  proper 
presentation  of  the  case.  The  plaintiff  seriously  complains  of 
No.  5,  but  upon  a  careful  examination  of  the  instruction,  hav- 
ing a  proper  understanding  of  the  case,  it  is  not  prejudicial 
to  him.  It  must  Ixi  borne  in  mind  that  this  contract  is  not  in 
writing,  but  was  made  several  days  before  payment,  and  the 
giving  of  the  receipt.  Therefore,  the  question  is,  what  was 
the  contract  l>etween  the  parties  ?  What  was  agi*eed  upon  '{ 
What  property  was  embraced  in  it^  And  when  we  correctly 
determine  this  question,  the  fact  that  the  receipt  may  contain 
recitals  or  such  language  as  would  embrace  other  property, 
cannot  alter  a  contract  which  had  already  been  made;  and  the 
only  purpose  for  which  the  receipt  and  check  could  be  used 
is  to  shed  light  upon  what  property  was  actually  embraced  by 
the  terms  of  the  contract,  when  that  question  is  unsettled  and 
in  dispute  l)etween  the  parties  Now,  this  check  and  receipt, 
not  being  parts  of  the  contract,  cannot  affect  it,  except  for 
the  purpose  of  defining  what  the  the  terms  of  the  contract 
really  were — not  making  new  terms  when  once  those  terms 
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are  ascertained.  In  referring  to  the  receipt  for  the  check, 
specifying  with  particularity  the  property  purchased,  by  us- 
ing the  words,  "for  the  grand  stand,  bleechers  stand,  fences, 
buildings,  etc.,"  followed  by  the  general  language,  ''em- 
bracing all  the  property  of  the  undersigned  situated  on  said 
lot,"  the  jury  were  told  in  this  instruction  that  the  general 
words  were  to  be  construed  as  restricted  in  meaning  to  things 
of  the  same  kind  as  those  which  were  specifically  enumerated, 
and  that  the  receipt  is  not  of  itself  to  be  interpreted  as  in- 
cluding the  steel  rails  as  a  part  of  the  property.  This  part  of 
the  instruction  cannot  be  erroneous,  because  the  receipt  is 
not,  of  itself,  to  be  interpreted  as  including  the  steel  rails  as 
a  part  of  the  property  sold,  for  the  reason  already  given,  that 
if  by  the  terms  of  the  contract  the  property  was  not  included, 
then  in  no  way  should  th(»  receipt  be  so  construed  or  inter- 
preted as  to  include  it.  Then  the  jury  are  further  told  that 
if  they  believe  that  the  check  was  read  in  full  by  Shirley,  and 
not  merely  casually  examined  for  the  purpose  of  ascertaining 
whether  it  correctly  stated  the  amount  in  the  receipt,  then  the 
receipt  and  check  are  to  be  taken  together  as  defining  the 
property  sold,  and  the  following  words  in  the  check,  ''in- 
cluding all  property  of  said  Traction  Company  stored  or  kept 
on  said  ball  park,"  would  require  the  said  papers  to  be  in- 
terpreted as  including  the  iron,  so  far  as  the  legal  construc- 
tion of  those  i)apers  is  concerned.  But  while  the  court 
instructs  the  jury  that  under  such  a  state  of  facts  the  legal 
construction  of  the  papers  should  be  such  as  to  include  the 
rails,  yet  it  is  proper  to  tell  the  jury,  as  the  court  did  here, 
that  if  the  defendant's  agent  did  not  understand  the  rails  to 
be  included,  which,  of  course,  means  at  the  time  of  the  mak- 
ing of  tlie  contract,  that  then  they  should  find  for  the  defend- 
ant, because,  no  matter  what  the  legal  interpretation  of  the 
check  and  the  receipt  should  be,  yet  they  were  given  long 
after  the  contract  was  made,  and  could  in  no  way  alter  or 
change  it. 

Our  conclusion  is,  that  the  court  instructed  the  jury  fully 
and  fairly  upon  the  law  of  the  case,  and  we  see  no  error  in 
its  rulings  in  this  respect. 

Third:  Should  the  court  have  set  aside  the  verdict  of  the 
jury,  and  granted  the  defendant  a  new  trial.  As  has  been 
observed,  the  evidence  in  this  case  is  in  direct  conflict.  As 
this  is  so,  it  is  purely  a  jury  question,  and  inasmuch  as  the 
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jury  has  found  a  verdict  in  favor  of  the  defendant,  we  can- 
not disturb  it,  unless  it  is  so  manifestly  contrary  to  the  evi- 
dence as  to  show  that  it  was  the  result  of  bias,  prejudice,  or 
misapprehension  of  the  facts.     This  we  cannot  say.      There 
fore,  the  judigfrnent  of  the  circuit  court  is  affirmed. 


CHARLESTON 
Poling  &  C'o.  v.  Moork. 
Submitted  June  IC,  1905.     Decided  Noveml)er  7,  1905. 

1.  PijKAiyiSG—Derhradon. — Parties. 

Tho  parties  to  an  action  should  bt^  named  in  the  declaration  with 
accuracy  and  particularity.  However,  when  once  named,  they 
may  thereafter  be  referred  to  asplaintifl"  and  defendant,      (p.  233). 

2.  Judgment — PUadingx  to  Snutaiu. 

There  can  be  no  judgment  upon  a  declaration  in  which  no  one  is 
named  as  defendant,  and  the  action  should  be  dismissed,  unless 
the  declaration  is  so  amended  as  to  cure  this  defect,     (p.  233). 

Error  to  Circuit  Court,  Tucker  County. 
Action  by  J.  K.  Poling  &  Co.  against  John  W.  Moore,  Jr. 
Judgment  foi*  defendant,  and  plaintiffs  bring  error. 

Rererxed, 

A.  Jay  Valkntixk,  for  plaintiffs  in  error. 
W.  E.  Bakkr,  for  defendant  in  error. 

8andek8,  JuixiE : 

This  is  an  action  of  a^fiu/apsH^  brought  by  the  plaintiffs  in 
the  circuit  court  of  Tucker  county,  against  the  defendant, 
John  W.  Moore,  Jr.  The  declaration  contains  the  common 
counts,  and  two  accounts  are  tiled  therewith,  one  in  favor  of 
the  Union  Manufacturing  Company  against  the  defendant, 
and  by  an  endorsement  thereon  it  appears  to  have  been  as- 
signed to  The  Hendricks  Co.,  Limited,  and  the  other  in  favor 
of  The  Hendricks  Co.,  Limited,  against  the  defendant;  but 
the  declaration  contains  no  averment  of  the  assignment  of 
these  accounts,  or  either  of  them,  to  the  defendant.  No  issue 
was  made  up,  and  in  this  condition  the  case  was  referred  to  a 
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commissioner  to  take  and  state  an  account  between  the  par- 
ties, and  the  commissioner,  in  obedience  to  the  order  of  refer- 
ence, reported,  and  upon  his  report,  the  case  was  submitted 
to  the  court  in  lieu  of  a  jury,  and  the  court  entered  judj^ment 
that  neither  the  plaintiffs  nor  defendant  were  entitled  to  re- 
cover. The  plaintiffs  assi^  many  errors,  and  ask  to  have 
his  judgment  reversed. 

The  plaintiffs  are  not  in  a  position  to  complain,  even  if  the 
declaration  averred  an  assignment  of  the  accounts,  and  the 
proof  showed  them  entitled  to  recover,  because  it  does  not  ap- 
pear from  the  declaration  who  the  defendant  is.  The  defend- 
ant is  nowhere  designated.  The  parties  to  the  action  must 
be  set  out  in  the  declaration  with  certainty  and  accuracy  ; 
however,  after  once  stating  them  it  is  sufficient  to  designate 
them  as  plaintiff  and  defendant.  Unless  this  is  so,  the  de- 
claration will  be  so  defective  that  no  judgment  can  be  given 
upon  it.  Our  statute  provides  that  no  action  shall  abato  for 
want  of  form  when  the  declaration  sets  forth  sufficient  mat- 
ter of  substance  for  the  court  to  proceed  upon  the  merits  of 
the  case.  Section  9,  chapter  125,  Code.  But  this  provision 
does  not  help  this  case,  tecause  judgment  according  to  the 
very  right  of  the  case  cannot  l)e  given  unless  there  is  a  de- 
fendant against  whom  such  judgment  can  \ye  rendered.  There 
must  l)e  some  one  complaining,  and,  likewise,  some  one 
against  whom  comi)laint  is  made.  Therefore,  no  judgment 
could  have  been  given  upon  this  declaration,  in  favor  of  the 
plaintiffs,  against  Moore,  he  being  nowhere  named  in  the  de- 
claration, and  not  named  defendant  by  the  declaration.  There 
being  no  declaration  upon  which  judgment  could  l>e  given,  the 
court  should  not  have  adjudicated  the  rights  y)etween  the  par- 
ties and  dismissed  the  action,  but  should  have  allowed  the 
declaration  to  be  amended.  The  judgment  is  therefore  re- 
versed, and  the  case  remanded,  wuth  leave  to  the  plaintiffs  to 
amend  their  declaration,  if  they  desire  to  do  so. 

Revt'VHefi  and  R^nuimh'd. 
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CHARLESTON 

Dudley  v.  Barrett,  et  aJ, 

Submitted  June  15,  1905.     Decided  November  7,  1905. 

1.  Writ  of  Krror— A'»*rf^/wr  Not  Part  of  Record. 

In  reviewing  a  judgment  in  an  action  at  law,  upon  a  writ  of  er- 
ror, where  the  evidence  is  not  made  a  part  of  the  record,  this  Court 
will  not  consider  assignments  of  error  involving  a  consideration  of 
the  evidence,  but  will  affirm  the  judgment,     (p.  236). 

2.  KVIDKNCE,    TRANSCRIPT  OF    BY     StENOOKAPHEK    NOT     PART     OF     RE- 

CORD— BiU  of  Exception  M. 

Kvidence  taken  down  and  transcribed  by  a  shorthand  reporter  is 
not  a  part  of  the  record,  and  can  only  be  made  so  by  a  proper  bill 
of  exceptions.  Tracy'H  Adm\r  v.  Coal  do.,  57  W.  Va.  587  (50  S.  K. 
Rep.  825).   (p.  236). 

8.     Hill  of  Exceitionh — Papers  Arcompanyimj. 

Where  a  paper  which  is  to  constitute  a  part  of  a  bill  of  excep- 
tions is  not  incorporated  into  the  body  of  the  bill,  it  must  be  an- 
nexed to  it,  or  so  marked  by  letter,  number,  or  other  means  of  iden- 
tification mentioned  in  the  bill,  or  so  described  in  the  bill,  as  to 
leave  no  doubt,  when  found  in  the  record,  that  it  is  the  one  referred 
to  in  the  bill  of  exceptions,     (p.  236). 

F>ror  to  Circuit  Court,  Wo(k1  County. 

Action  by  J.  W.  Dudley  against  J.  11.  Barrett  and  A.  J. 
Hannaman.  Judgement  for  plaintiff,  and  defendants  bring 
error. 

W.  E.  McDouoLE,  Dodge  &  Via,  and  Cha8.  D.  Fokkkr, 
for  plaintiffs  in  error. 

F.  P.  Moats  and  Leonard  &  Leonard,  for  defendant  in 
error. 

Cox,  Judge  : 

In  this  action  of  (UiHunijjait  by  J.  W.  Dudley  against  J.  R. 
Barrett  and  A.  J.  Hannaman,  in  the  circuit  court  of  Wood 
county,  there  was  a  trial  by  jury  and  a  verdict  for  plaintiff' 
for  $664.52,  a  motion  by  defendants  to  set  aside  the  verdict, 
which  motion  was  overruled  and  defendants  excepted,  and 
judgment  was  entered  for  plaintiff,  to  which  a  writ  of  error 
was  allowed  defendants,  by  a  judge  of  this  Court. 
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Many  exceptions  were  taken  to  the  rulings  of  the  court  in 
the  progress  of  the  trial.  All  the  errors  assigned  here  involve 
a  consideration  of  the  evidence:  and  the  evidence  does  not 
seem  to  be  a  part  of  the  record.  There  is  copied  at  length 
in  the  record  what  purports  to  be  questions  and  answers  of 
witnesses  for  plaintiflP  and  defendants,  respectively,  upon  the 
trial,  to  \vhich  is  appended  and  copied  what  purports  to  l)e 
the  certificate  of  John  T.  Harris,  official  stenographer  of  the 
circuit  court  of  Wood  county,  to  the  effect  that  he  made  a 
report  in  shorthand  writing  of  the  testimony  adduced  and 
proceedings  had  at  the  trial  of  this  action,  and  that  the  tran- 
scription thereof  is  a  faithful  and  true  translation  of  said  re- 
])ort,  etc.  The  record  does  not  show  that  John  T.  Harris 
was  appointed  by  the  court  to  report  the  i)roceedings  had  and 
the  testimony  given  in  this  case,  under  the  statute;  or  that 
he  cjualified  a«  official  st(mographer  in  this  case.  The  whole 
evidence  is  not  incorporated  in  any  bill  of  exceptions.  The 
only  bill  of  exceptions  which  might  be  claimed  to  make  all 
the  evidence  part  of  it  is  defendants'  i^ill  No.  4,  the  part  of 
which,  material  to  l)e  considered  here,  is  in  the  following  lan- 
guage :  *'Be  it  remembered  that  upon  the  trial  of  this  case, 
and  after  the  plaintiff  had  closed  his  evidence,  as  shown  l)y 
the  certifi(rate  of  evidence,  the  defendants  by  their  attorneys, 
moved  to  exclude  all  the  evidence  introduced  by  the  plaintiff, 
from  the  jury,  which  said  evidence  is  here  now  referred  to 
and  made  a  part  of  this  defendants'  bills  of  exceptions,  which 
said  motion,  l>eing  argued  by  counsel  and  considered  by  the 
court,  was  overruled.''  AVhat  certificate  of  evidence  is  there 
referred  to?  (-an  it  l)e  said  that  it  is  a  certificate  made  by 
tfohn  T.  Harris,  rather  than  the  certificate  of  any  othei*  per- 
son, when  the  record  is  silent  as  to  the  appointment  or  quali- 
fication of  any  stenographer  to  report  this  case?  Where  a 
paper  which  is  to  constitute  a  part  of  a  bill  of  exceptions  is 
not  incorporated  into  the  body  of  the  bill,  it  must  be  annexed 
to  it,  or  so  marked  by  letter,  numl)er  or  other  means  of  iden- 
tification mentioned  in  the  l)ill,  or  so  descril)ed  in  the  bill  as 
to  leave  no  doubt,  when  found  in  the  record,  that  it  is  the 
one  referred  to  in  the  i)ill  of  exceptions.  Tract/'^ti  Adm'x  v. 
Cdrrer  Coal  Co..  lu  W.  Va.  587,  (50  S.  E.  Hep.  825); 
McKvndree  v.  S/tr/toN^  51  AV.  Va.  516.  There  is  nothing  in 
the  record  to  show  that  the  certificate  of  evidence  made  by 
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John  T.  Harris  was  annexed  to  this  bill  of  exceptions,  or  that 
the  certificate  was  so  marked  by  letter,  number,  or  other 
means  of  identification  mentioned  in  the  bill,  as  to  identify 
such  certificate  of  evidence  as  the  one  intended  to  be  made  a^ 
part  of  the  bill.  The  cases  cited  clearly  announce  the  doc- 
trine applicable  to  the  case  under  consideration,  and  we  can 
not  treat  the  evidence  as  part  of  the  record  in  this  case. 

Again,  if  the  certificate  of  evidence  made  by  John  T.  Har- 
ris could  be  considered  as  part  of  the  record,  it  still  does  not 
appear  that  such  certificate  of  evidence  contains  all  the  evi- 
dence adduced  upon  the  trial,  and,  therefore,  we  must  pre- 
sume that  there  was  evidence  which  fully  sustained  the  ver- 
dict. State  V.  Ice,  34  W.  Va.  244;  Bank  v.  Bank,  3  W. 
Va.  386;  i:d0eU  v,  Conway,  24  W.  Va.  747;  Hunter  v.  Stew- 
a/rt,  23  W.  Va.  549;  S7nith  v.  Walker,  1  Call  (Va.)  24;  WiU 
lard  V.  Overseers,  9  Grat.  (Va.)  139. 

The  evidence  adduced  on  the  trial  of  this  action  not  being 
a  part  of  the  record,  we  cannot  consider  the  assignments  of 
error  made,  but  must  affirm  the  judgment.  Tracy^s  AdnCx 
V.  Carver  Coal  Co.,  supra;  McKendree  v.  Sheltoti,  mipra; 
Cushwa  V.  Lamar,  45  W.  Va.  326;  Wustland  v.  Potter-field, 
9  W.  Va.  438;  Laidley  v.  County  Court,  44  W.  Va.  566; 
Williamson  v.  Hays,  35  W.  Va.  52;  Richmond  v.  Hender- 
son, 48  W.  Va.  389. 

A-0irmed. 


CHARLESTON 
Nutter  v.  Brown.  •I  J|   |^ 

jf63      613 

Submitted  June  8,  1905;     Decided  November  7,  1905. 

Appeal — Co%U. 

Ordinarily  an  appeal  does  not  lie  from  a  decree  for  costs  only  in 
a  chancery  suit;  but  there  are  exceptions  to  the  rule,  turning  on 
the  question  of  the  discretionary  power  of  the  trial  court,  respect- 
ing costs.  A  decree  for  such  costs  as  are  discretionary  is  not  ap- 
pealable; but  one  for  costs  not  in  the  discretion  of  the  court  is 
appealable  provided  the  amount  thereof  is  more  than  one  hundred 
dollars,    (p.  240.) 
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2.  Appeal — Costit. 

Extraordinary  costs,  such  as  allowances  of  expenses  and  compen- 
sation of  receivers,  either  as  between  the  receiver  and  the  fund  in 
court  and  parties,  or  as  between  party  and  party,  are  not  discre- 
^        tionary,   and  a  decree   respecting  such  costs  is   appealable,    (p. 
247.) 

3.  Appeax — Costs. 

Such  costs,  may  in  a  proper  case,  be  provisionally  allowed  to  the 
officer  out  of  the  fund  and  ultimately  decreed  to  be  paid  to  the 
party  entitled  to  the  fund  by  his  adversary,  but  in  either  case,  a 
decree  of  such  character  is  appealable,     (p.  248.) 

4.  Special  Receiver — Compensation. 

Mere  irregularities  in  the  appointment  of  a  special  receiver,  ac- 
quiesced in  by  the  parties,  will  neither  deprive  such  receiver  of 
his  compensation,  nor  the  successful  party  of  a  decree  over  against 
his  adversary  for  the  amount  thereof  when  it  has  been  al- 
lowed out  of  a  fund  belonging  to  the  party  so  prevailing,  (p. 
250.) 

6.     Special  Receiver— Per^ona^  Property — Sale  Of. 

"When,  in  a  suit  in  equity,  the  title  to  personal  property  of  such 
character  as  renders  sale  thereof  necessary  for  the  adequate  pro- 
tection of  the  rights  of  the  parties  interested,  is  involved,  the 
court  in  which  such  suit  is  pending  may  properly  appoint 
a  receiver  to  take  charge  of  it  and  make  sale  thereof,  (p. 
251.) 

6.     Appeal — Costs. 

When,  in  such  case,  one  defendant  claimed  four-fifths  of  the 
property  in  dispute  and  two  others  jointly  claimed  the  remaining 
interest,  and  the  court  adjudged  the  property  to  belong  to  the 
plaintiff  and  gave  the  ordinary  costs  against  all  the  defendants,  re- 
serving its  judgment  as  to  the  extraordinary  costs,  and  afterwards 
decreed  that  the  defendant  who  had  claimed  the  four-fifths  interest 
pay  the  same,*  the  decree  as  to  the  extraordinary  costs  will  not  be 
disturbed  on  appeal,  unless  the  court  can  see  that  such  defendant 
has  been  required  to  pay  more  than  his  due  proportion  of  the  en- 
tire cost.     (p.  252.) 

Appeal  from  (Circuit  Court,  Harrison  County. 

Action  by  Cordelia  Nutter  against  Beeson  H.  Brown  and 
others.     Judgment  for  plaintiff,  and  defendants  appeal. 

A  finned. 
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W.  Scott  and  Wm.  T.  George,  for  appellants. 
E.  G.  Smith,  E.  A.  Brannon,   and  Millard  F.  Snyder, 
for  appellee. 

POFFENBARGER,  JuDGE: 

This  is  a  third  appeal  in  the  case  of  Nutter  v.  Brown^  the 
history  of  which  may  be  obtained  by  reference  to  51  W.  Va. 
598  and  46  S.  E.  375,  where  the  dispositions  made  of  the 
first  and  second  appeals  are  reported.  The  decree  from 
which  the  second  appeal  was  taken  directed  the  special  re- 
ceiver to  pay  over  and  deliver  the  proceeds  of  the  property 
in  controversy  to  the  plaintiff,  Cordelia  Nutter,  and  the  de- 
fendants, C.  T.  Arnett  and  J.  M.  Garrett,  in  the  proportions 
in  which  they  were  entitled,  one-half  to  Cordelia  Nutter  and 
one-fourth  to  each  of  the  other  two  parties,  and  required  the 
defendants,  Beeson  H.  Brown,  Henry  R.  Smith  and  Ger- 
trude Duncan,  to  pay  to  the  plaintiff,  Cordelia  Nutter,  her 
costs.  But  that  decree  reserved  for  future  adjudication  all 
questions  relating  to  the  compensation  of  the  receiver  and  his 
costs  and  expenses,  and  also  the  question  whether  such  costs 
and  expenses  should  be  taxed  against  the  defendants  as  part 
of  the  costs  in  the  cause.  After  the  affirmation  of  said 
decree  by  this  Court,  the  receiver  filed  his  report  in  the  court 
below,  showing  that  he  had  received  on  account  of  the  oil 
$14,052.42,  had  paid  out  on  account  of  taxes  $404.04, 
had  paid  a  fee  of  $25.00  to  the  attorney  of  the  receiver  and 
retained  his  commission  of  five  per  cent,  amounting  to 
$702.62,  making  a  total  of  $1,127.66,  which  deducted  from 
the  total  receipts,  left  $12,924.76,  which  he  had  distributed 
to  the  parties  entitled  under  the  decree  aforesaid;  and  the 
court  confirmed  his  report  and  discharged  him.  Later,  May 
28,  1904,  Cordelia  Nutter,  James  M.  Garrett  and  C.  T. 
Arnett,  out  of  whose  funds  said  attorney's  fee  and  receiver's 
compensation  had  been  retained,  applied  to  the  court  for  a 
decree  against  Beeson  H.  Brown,  one  of  the  defendants,  for 
said  sums  as  part  of  their  costs  in  the  prosecution  of  their 
suit  and  such  decree  was  entered  for  the  sum  of  $723.62. 
From  it  Brown  has  obtained  the  present  appeal. 

The  appeal  is  resisted  on  the  ground  that  the  decree  is  for 
costs  only  as  to  which  no  appeal  lies.  The  appellate  juris- 
diction of  this  Court,  in   cases  pecuniary   in  their  nature,  is 
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limited  by  the  Constitution  to  those  in  which  the  matter  in 
controversy,  exclusive  of  costs,  is  of  fjreater  value  or 
amount  than  one  hundred  dollars.  Const.,  Art.  VIII.,  sec- 
tion 3.  This  expressly  excludes  the  addition  of  costs  to  the 
value  or  amount  in  controversy  for  the  purpose  of  making  it 
more  than  one  hundred  dollars.  It  does  not  prevenc  costs, 
when  a  subject  of  independent  adjudication,  from  reaching 
the  appellate  court.  Taney  v.  Woodman  nee  ^  23  W.  Va. 
709,  in  which  an  appeal  was  entertained  from  a  decree  over- 
ruling a  motion  to  quash  an  execution,  although  the  amount 
in  controversy  was  composed  wholly  of  costs.  It  only  in- 
hibits addition  of  costs  to  the  matter  in  controversy  on  the 
merits  in  order  to  bring  the  amount  up  to  the  jurisdictional 
point,  a  sum  in  excess  of  one  hundred  dollars,  and  has 
nothing  to  do  with  the  question  whether  an  appeal  from  a 
decree  for  costs  only  may  be  entertained.  In  this  view  of 
the  constitutional  limitation,  my  associates  do  not  concur. 
However,  the  general  rule  is,  and  always  has  been,  both  in 
England  and  in  this  country,  that,  independently,  of  any 
constitutional  limitation,  a  decree  for  costs  only  is  not  ordi- 
narily appealable.  Pritchard  v.  3vans,  31  W.  Va.  137; 
Long  V.  Perine,  41  W.  Va.  314;  Graham  v.  Bank^  45  W. 
Va.  702;  CowIchw  Whitman,  10  Conn.  121;  Smith \\  Shaffer, 
50  Md.  132;  Lal'e  v.  Shumate,  20  S.  C.  23;  Temple  v.  Law- 
son,  19  Ark.  148;  Ilofve  v.  Hutchinson,  105  111.  501;  Shields 
V.  Bogliolo,  7  Mo.  136;  Sanhorn  v.  Kitredge,  20  Vt. 
632;  Ehutic  Fairies  Co.  v.  Smith,  100  U.  S.  110;  Wood 
V,  Weimar,  104  U.  S.  786;  Bmsell  v.  Farlei/,  105  U.  S. 
433;  Paper  Bag  Cases,  105  U.  S.  766;  Trustees  v.  Green- 
ough,  105  U.  S.  527;  Burns  v.  Rosenstein,  135  U.  S.449;  Du- 
hois  V.  Kirk,  158  U.  S.  58;  Bank  v.  Hunter,  152  U.  S.  675; 
Bank  V.  Cannon,  164  U.  S.  319.  Kittredge  v.  Race,  92  U. 
S.  116;  Cwnter  v.  Lns,  Co,,  3  Peters,  307:  3  Eng.  Ruling 
Cas.  243;  5  Enc.  PI.  &  Pr.  219. 

This  is  true,  however,  of  those  cases  only  in  which  the 
awarding  of  costs  is  in  the  discretion  of  the  court  below.  In 
refusing  to  take  jurisdiction,  the  courts  all  say  the  reason 
for  declining  is  that  the  case  is  one  in  which  the  trial  court 
has  discretion  to  award  or  refuse  costs.  In  3  Eng.  Ruling 
Cases,  243,  the  rule  on  the  subject  is  stated  as  follows: 
"The  general  rule  of  the  Court  of  Chancery — which  is  now 
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confirmed  and  made  absolute  (by  the   Judicature  Act  1873, 
s.  49)  so  far  as  relates  to  costs  which  are  in  the  discretion  of 
the  Court — that  no   appeal  can    be  entertained  upon  a  mere 
question  of  costs/'     This  is  the  old  rule  of  equity  practice, 
simply  declared  or  confirmed   by  statute.    The  reason  given 
by  the  authorities  in  this  country,    where   the  judiciary  act, 
governing  the  present  English   practice,  has  no  application, 
is  the  discretionary  power  of   the  court  below.       "Whether 
costs   sliall    be   decreed  by    a  court   of   ecjuity,    is    a  ques- 
tion   always    addressing    itself    to    the    discretion    of    the 
chancellor,  and  the  authority  of  an  appellate  court  to  correct 
his  decrees  is  not  without  doubt.*"      5  Enc.    PI.  &  Pr.  218; 
Coirles  V.  ^^*lut)ltnn;  Sanhorn  v.  Kltfredge;  Howe  v.  Hutch' 
iuHOii;  Lake    v.    Shumate;     Smith    v.    Shaffer;    Temple  v. 
Za?/%ww,  all  cited;  f/W////    \.  Parlui^    54   Vt.  670:    Railroad 
Co.  V.  Blxhy,  57  Vt.  548;  HantinijH    v.    Ptrry,  20   Vt.  272. 
The  opinion  in  Tevipic  v.  Laivhon^    19   Aik.,  148,  teems   to 
have  been  very  carefully  prepared  and  makes  the  clearest  and 
most  exhaustive  presentation  of  the   authorities  to  be  found 
among  the  American  decisions,  and  the  conclusion  announced 
is  that  costs  are    not   always   in    the   discretion  of  the  chan- 
cellor, but  that  such  costij  as  are  in  his  discretion  cannot   be 
the  subject  of  appeal.     His   conclusion    is   expressed  in  the 
following  language:     ''The   discretion   which    we  have  said 
resides  in  the  court  to  award  or  give  costs,  must  be  under- 
stood to  relate  only  to  those   costs  in   a  suit,  which  are   de- 
nominated ''general^''  or  properly  ''coiita  in  the  caunc^'^  and  not 
such  as  may  be  said  to  h^eAraordinari/^  such  as  directing  the 
costs  of  the  suit  to  be  paid  out  of  a  particular  fund,  or  where 
the  court  under  special  circumstances  and  a  particular  state 
of  facts,  developed  by   a  proper  course  of  pleading  and  de- 
manded at  the   proper   time,    will   direct  counsel  fees  to  be 
paid  by  a  party  either  generally  or  out  of  a  particular  fund.'' 
The  principle  thus  laid  down  is  fully  sustained  by  the  English 
I  scisons  from  which  the  rule  in  this  country  was   originally 
deduced,  but  in  the  specification  of  instances  it  stops  short  of 
many  of  the  precedents.      The   tendency  by  the   courts   of 
this  country  is  to  limit,  rather  than  extend,  the  exception  to 
the  general  rule.     In  other  words,  it  is  to  allow  but  one  ex- 
ception, namely,    a  decree  for  payment  of  costs  out  of  the 
fund,  on  the  theory  that  it  is  the  only  exception  recognized  in 
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the  old  English  practice.  Thus,  Mr.  Justice  Bradley,  in 
Trustees  v.  Oreefwugh^  105  U.  S.  527,  said:  "But  it  was 
held  by  Lord  Cottenham,  in  Angdl  v.  Davis^  (4  Myl.  & 
Craig,  360,)  that  when  the  case  is  not  one  of  personal  costs, 
in  which  the  court  has  ordered  one  party  to  pay  them,  but  a 
case  in  which  the  court  has  directed  thera  to  be  paid  out  of 
a  particular  fund,  an  appeal  lies  on  the  part  of  those  inter- 
ested in  the  fund.  Lord  Cottenham,  indeed,  suggested  other 
cases  in  which  an  appeal  might  lie  from  a  decree  for  costs, 
as  where  the  costs  are  part  of  the  specific  relief  prayed;  and 
where  the  whole  of  the  facts  distinctly  appear  upon  the  face 
of  the  proceedings  themselves,  so  that  it  is  not  necessary,  in 
determining  the  question,  to  enter  into  any  investigation  of 
the  merits.  But  these  suggestions  have  not  met  with  subsequent 
approval;  and  in  the  case  of  Taylm*  v.  Dowleii^  (Law  Rep.  4 
Chy.  App.  697,)  the  court  declared  that  they  were  not  dis- 
posed to  extend  the  case  of  Angell  v.  Davis;  and  dismissed 
an  appeal  brought  by  parties  ordered  to  pay  costs,  which  the^' 
claimed  should  be  payable  out  of  a  fund.'''  In  Taylor  v. 
Dmvlen^  referred  to  by  Mr.  Justice  Bradley,  as  repudiating 
the  suggestion  made  by  Lord  Cottenham  in  Angell  v.  Davis^ 
the  court  said:  "As  to  another  exception,  namely,  where  the 
facts  distinctly  appear  upon  the  face  of  the  proceedings,  so 
that  the  question  can  be  decided  without  going  into  the 
merits,  it  must  l>e  taken  to  refer  to  cases  where  there  is  some 
inconsistency  in  the  decree,  as  there  was  in  Angell  v.  Davls^ 
where  the  costs  of  a  trustee  who  had  committed  a  breach 
of  trust  were  given  out  of  the  trust  fund."  Hence,  that  de- 
cision seems  to  depend,  not  alone  upon  the  fact  that  the  costs 
were  decreed  out  of  the  trust  fund,  but  also  upon  the  lack  of 
discretion  in  the  court  to  allow  costs  to  a  trustee  who  had 
committed  a  breach  of  trust,  such  allowance  being  contrary 
to  a  well  settled  principle  of  equity,  not  a  mere  rule  relating 
to  costs.  In  Taylor  v.  Dowlen^  the  appeal  was  sought  by  a 
trustee  from  a  decree  requiring  him  to  pay  the  costs  of  the 
suit,  and  the  court  refused  to  entertain  it  because  the  act  of 
a  chancellor  was  discretionary.  But  a  number  of  illustra- 
tions of  want  of  such  discretion  is  found  in  the  English  de- 
cisions. In  Taylor  v.  Southgate^  4  Myl.  &  C.  203,  a  decree 
which  involved  principles  of  equity  relating  to  the  payment 
of  costs  was  appealed  from   on  the   sole  question  of   costs. 
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Chappell  V.  Gregory^  2  DeG.  &  J.  &  8.  Ill,  states  the  gen- 
eral rule  to  be  that  there  cannot  be  a  rehearing  for  costs  alone 
unless  some  principle  is  involved  in  the  mode  of  dealing  with 
them.  Bochester  v.  Lee^  2  Deg.  M.  &  G.  427;  is  a  case  in 
which  the  appeal  was  for  costs  alone,  arising  upon  two  or 
more  trials  of  an  issue  out  of  chancery,  and  the  court  enter- 
tained it  and  reversed  the  decree,  because  the  error  of  the 
chancellor  appeared  upon  the  face  of  the  record.  In  Chitty's 
Elquity  Index,  (4  Ed.)  4481,  the  rule  is  stated  as  follows: 
"The  Court  of  Appeal  refused  to  inquire  into  the  various 
causes  which  may  have  influenced  the  decision  of  the  court 
telow  in  awarding  costs,  and  therefore  an  appeal  for  costs 
will  not  generally  be  entertained;  but  where  the  judge  of 
the  court  below  placed  on  record  on  the  face  of  the  decree 
the  reason  why  he  ordered  the  party  to  pay  the  costs,  and 
such  reason  was  founded  on  the  determination  of  a  question 
of  law,  the  Court  of  Appeal  allowed  the  question  of  law  to 
be  argued  on  the  appeal  that  it  might  determine  whether 
the  reason  embodied  in  the  decree  by  the  judge  below  was 
well  founded.  Walker  v.  French,  21  W.  R.  493.'-  The  case 
cited  as  authority  is  not  found  in  our  library.  Where  a 
tenant  by  eUgit  had  received  rents  and  profits  teyond  the 
debt,  and  he  was  required  to  account  for  the  excess  and 
costs  decreed  against  him,  he  was  allowed  to  appeal  as  to  the 
costs  only.  Owen  v.  Gri-ffith,  1  Ves.  249.  A  decree  for  costs 
against  an  officer  of  the  Crown  is  against  law,  and  an  appeal 
from  such  a  decree  was  allowed  in  Lord  Advocate  v.  Doug- 
Inns^  9  C.  L.  &  F.  173.  The  right  of  a  trustee  to  his  costs,  like 
that  of  a  mortgagee,  is  a  matter  of  contract;  and  is  not  in 
the  discretion  of  the  judge;  although  he  may  be  deprived  of 
them  for  misconduct.  Therefore  the  costs  of  trustee  are  not 
within  section  49  of  tie  Judicature  Act  of  1873,  and  an 
appeal  lies  from  a  decision,  respecting  them.  CottereU  v. 
Stratton,  8  L.  R.  Ch.  295;  Farrow  v.  Austin,  18  L.  R.  Ch, 
D.  58;  Turner  v,  Hancock,  20  L.  R.  Ch.  D.  303;  Uill  v. 
Spurgeon,  29  Ch.  D.  348.  Whether  trustees  have  been 
guilty  of  such  unreasonable  conduct  as  to  deprive  them  of 
costs  is  a  question  which  the  Court  of  Appeal  will  entertain. 
In  re  Sarah  Knight's  Will,  26  Ch.  D.  82.  Where  the  ju- 
risdiction  of  the  judge  to  order  costs  depends  on  the 
existence  of   a  breach   of   an    injunction   or  misconduct,  an 
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appeal  lies  against  his  finding  that  there  has  been  such 
breach,  although  he  inflicts  costs  only.  Steren^n  v.  Rati- 
way  Co..  29  Oh.  I).  60;  WUt  v.  nrrcomu.  2  Ch.  1). 
69. 

For  the  most  part,  cases  in  this  country  illustrating  the 
principle  upon  which  appeals  from  decrees  for  costs  are  enter- 
tained are  those  in  which  there  has  been  a  decree  of  payment 
out  of  a  fund  in  court.  Thus,  in  Teinph  v.  Lawmn,,  the 
plaintiff,  in  an  interpleader  suit,  had  obtained  a  decree  for 
§200.00  as  counsel  fees  to  be  taxed  as  part  of  his  costs  and 
the  court,  on  appeal  from  that  part  of  the  decree  alone,  re- 
versed the  action  of  the  lower  court.  In  TntMUes  v.  Green- 
oiigh^  105  U.  S.  528,  the  ai)peal  was  from  an  allowance  of 
more  than  sixty  thousand  dollars  to  an  agent  out  of  a  trust 
fund  which  had  been  secured  and  [)reserved  for  the  bcneKt  of 
the  parties  who  were  entitled  to  it  by  his  labor  and  expendi- 
tures. In  Sfiiart  v.  Bu/ware^  133  U.  S.  78,  an  api)eal  was  enter- 
tained from  a  decree  allowing  a  receiver,  for  his  services  and 
counsel  fees  paid  by  him,  S(>,5()0.00.  In  (rrant  v.  Ralhray 
Co.,  lU)  Cal.  71,  an  order  fixing  the  compensation  of  a  re- 
ceiver and  taxing  it  as  costs  in  the  action  against  all  the 
parties  and  directing  him  to  apply  toward  its  payment  the 
balance  of  the  fund  remaining  in  his  hands  as  such  receiver, 
was  held  to  l)e  ap])ealable,  the  court  saying  it  was,  in  legal 
eflfect,  a  final  judgment  upon  a  collateral  nuitter,  arising  out 
of  the  action,  and  appealable  by  any  party  interested  in  the 
fund.  The  same  principle  had  been  declared  in  the  case  of 
(rrant  v.  Superior  (bint,  106  Cal.  324.  In  RaUwrnj  Co. 
V.  Jones,  33  Mich.  303,  an  api)eal  from  a  decree  refusing 
compensation  was  allowed  to  a  receiver.  The  decree  from 
which  the  api)eal  was  taken  was  affirmed,  but  the  case  never- 
theless shows  an  assertion  of  jurisdiction  by  the  api>ellate 
court.  It  entertained  the  case  and  affirmed  the  order  of  the 
lowei'  court,  refusing  compensation. 

It  is  perfectly  apparent  that  cases  of  this  class  involve 
something  more  than  discretion.  What  is  awarded  consists 
not  of  fees  and  ordinary  court  expenses,  easily  ascertainable 
by  reference  to  mere  rules  concerning  costs.  It  involves 
judicial  investigation  and  determination.  The  allowance  to  a 
receiver  for  his  services  or  to  an  attorney  or  agent  wdio  hai> 
a  lien  upon  a  fund  in  court  is  to  l)e  determined  by  the   value 
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of  his  services  and  the  amount  of  his  expenses.  His  right  is  a 
strong  equity,  analagous  to  an  obligation  founded'upon  an  im- 
plied contract,  and  is  not  dependent  upon  the  mere  arbitrary 
discretion  of  the  court,  if  his  appointment  was  regular  and 
his  conduct  has  l)een  free  from  exception,  and  the  ascertain- 
ment of  the  value  of  his  services  and  the  amount  of  expenses 
is  the  exercise  of  judicial  power.  To  deny  him  compensa- 
tion and  ex[)enses  from  some  source  would  be  as  unjust  and 
indefensible  on  principle  as  to  refuse  to  enforce  a  contract 
or  to  give  damages  foi-  its  breach.  There  may  be  discretion 
as  to  the  mode  of  compensation,  as  to  how  it  shall  be  paid, 
and  as  to  the  amount,  but  clearly  none  as  to  whether  any 
shall  be  paid.  Here,  another  apt  English  rule,  not  stated  by 
our  courts,  but  invariably  observed  by  them,  sustains  this 
view.  When  the  conduct  of  tlie  trustee  is  l^'ought  in  ques- 
tion in  (tetermining  whether  any  (tompensation  shall  be  al- 
lowed him,  and  the  doubt  is  resolved  in  his  favor  and  an  al- 
lowance made,  no  appeal  can  be  allowed,  for  if  there  was 
no  misconduct  the  decree  is  right  and  if  there  was  the  court 
has  discretion  to  allow  him  costs.  Chaplei<  v.  Jon-t^a^  33  Ch. 
I).  80.  The  import  of  this  is  that  when  there  is  no  fault  in  the 
trustee,  he  cannot  be  deprived  of  his  compensation.  This  is 
illustrative  of  the  view  that  where  the  appellate  court  can 
see  that  some  principle  ha,s  been  violated  in  the  allowance  of 
costs,  the  decree  is  held  to  be  not  within  the  discretion  of  the 
court.  Where  an  action  is  dismissed  for  total  want  of  juris- 
diction, the  decisions  sa.v  there  is  no  power  in  the  court  to 
decree  costs  to  the  defendant.  * 'Where  a  circuit  court  dis- 
misses an  ap])eal  for  want  of  jurisdiction,  it  is  without  power 
to  decree  payment  of  costs  and  penalties.-'  Banl-  v.  Cannan^ 
164  U.  S.  319.  "If  there  were  no  jurisdiction  there  was 
no  iK)wer  to  do  anything  but  to  strike  the  case  from  the 
docket.  In  that  view  of  the  subject  the  matter  was  as  much 
conini  n4»h  jndice  as  anything  else  could  be,  and  the  award  of 
costs  and  execution  were  consequently  void.''  Mayor  v. 
Coopet\  6  Wall.  247.  While  no  case  has  l>een  found  in 
which  an  appeal  from  a  decree  for  costs  under  such  cir- 
cumstances was  taken,  it  is  apprehended  that,  in  such  case, 
the  court  would  have  to  say  such  award  was  not  in  the  discre- 
tion of  the  court  below,  l)ecause  violative  of  law.  And,  if 
in  any  other  case,  the  record  should  disclose  an  error  in  legal 


Digitized  by 


Google 


246  Nutter  v.  Brown.  [58 

principle  in  the  awarding  of  costs  an  appeal  ought  to  lie. 
Just  at  this  point,  Hamilton  v.  Ihi  Pre^  103  Ga.  795,  is  ap- 
plicable. The  plaintiff  in  certain  proceedings  in  which  a 
receiver  had  been  appointed  had  utterly  failed  on  the  merits 
but  the  trial  court  had  decreed  payment  of  all  her  costs,  in- 
cluding the  receiver's  expenses  and  compensation,  out  of  the 
proceeds  of  the  plaintiff's  property  in  the  hands  of  the 
receiver,  and  the  Supreme  Court  held  the  decree  appealable 
and  reversed  it,  on  the  ground  of  an  abuse  of  discretion  on 
the  part  of  the  court  below,  which  can  only  mean  that  the 
decree  rendered  was  not  a  discretionary  one.  As  the  reason 
for  immunity  from  appellate  review  and  control  is  the  dis- 
cretion vested  in  the  trial  court,  such  immunity  must  cease 
when  the  reason  ceases.  When  costs  are  not  discretionary, 
an  appeal  lies.  Therefore,  it  seems  clear,  that  in  the  statement 
of  the  general  rule  on  the  subject,  by  practically  all*  of  our 
authorities,  the  exception  is  ignored,  though  observed  in  the 
exercise  of  the  jurisdiction.  Accurately  stated  it  is  that  no 
appeal  lies  from  a  decree  for  such  costs  as  are  in  the  discre- 
tion of  the  chancellor.  Ordinarily,  the  costs  in  equity  are  in 
his  discretion. 

What  is  here  said  respecting  the  want  of  discretion  to  dis- 
allow compensation  to  a  receiver  or  trustee,  when  his  title 
is  free  from  infirmity  and  his  conduct  from  reproach,  and 
he  has  performed  his  duties  and  accounted  for  the  fund, 
is  not  to  be  taken  to  mean  that  the  chancellor  acts  wholly 
without  discretion  in  such  cases.  As  to  the  amount  of  such 
compensation  he  is  not  bound  by  the  strict  rules  governing 
contract  obligations.  It  is  to  be  determined  upon  equitable, 
not  legal,  principles.  Much  latitude  is  allowed  him  in  the 
adoption  of  the  rule  by  which  it  shall  be  fixed.  It  may  be 
by  a  commission  on  the  amount  of  the  fund,  a  lump  sum  or 
a  salary.  Many  cases  say  compensation  to  a  receiver  is  in 
the  sound  discretion  of  the  court  and,  therefore,  subject  to 
review.  Among  them  is  a  decision  of  this  Court  in  the  case 
oi  ammlish's  Advi'r  \.  Railroad  Co,,  40  W.  Va.  627, 
holding  as  follows:  "There  is  no  fixed  rule  in  this  state  as 
to  the  mode  of  allowing  compensation  to  a  special  receiver, 
whether  by  way  of  commission  or  a  fixed  sum.  Usually,  when 
the  fund  is  large,  a  lump  sum  is  proper.  The  amount  and  mode 
of  allowance  are   within    the   sound  discretion  of  the  court. 
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under  the  circumstances  of  the  particular  case,  subject  to  re- 
view on  appeal/'  In  the  same  case  the  Court  comes  to  the 
same  conclusion  as  to  the  allowance  to  a  receiver  of  counsel 
fees.  The  principle  adopted  and  applied  in  that  case  fully 
sustains  the  position  here  taken  as  to  the  discretionary 
power  of  the  court  in  such  cases.  It  denies  to  the  trial  court 
the  arbitrary  discretion  allowed  in  the  case  of  ordinary  costs 
by  saying  the  allowance  is  in  all  such  cases  subject  to  re- 
view. In  that  case  the  parties  obtained  in  this  Court,  upon 
other  grounds  than  a  decree  for  costs,  a  /ocifj<  stand f\  and  so 
much  of  the  decree  as  related  to  costs  and  allowances  came 
up  incidentally.  In  other  words,  it  was  not  an  appeal  from  a 
decree  for  costs  only,  but  the  principles,  applied  in  the  dis- 
position of  the  questions  relating  to  costs,  clearly  deny  to 
the  trial  court  that  broad  discretion,  from  the  exercise  of 
which  there  is  no  appeal,  and  make  it  clear  that,  in  such 
(rases,  an  appeal  uuiy  be  entertained.  The  uniform  practice 
of  giving  the  parties  a  hearing  in  fixing  the  amount  of  com- 
pensation and  expenses  sustains  the  view  that  it  is  a  collateral, 
rather  than  an  incidental,  exercise  of  judicial  power,  and  the 
freedom  with  which  appeals,  respecting  such  allowances,  are 
allowed,  si)eak  louder  as  to  the  nature  of  the  function  than  the 
casual  observations  made  by  the  courts  in  disposing  of  the 
(juestions  raised. 

As  to  the  power  of  the  court  to  decree  the  extraordinary 
costs  in  favor  of  one  party  against  another,  not  the  ordi- 
nary costs  usually  incident  to  litigation,  and  the  basis  of  its 
exercise,  but  little  authority  has  been  found.  Practically 
all  the  cases  reported  deal  with  the  i)r()priety  of  the  allow- 
ance to  the  receiver,  trustee,  or  agent,  out  of  the  fund.  As 
to  these  parties,  as  has  l)een  indicated,  there  is  little  room  for 
the  exercise  of  discretion,  such  as  to  prevent  appellate  re- 
view. The  appellate  courts  deal  with  them  freely.  Some 
observations  made  in  Cutter  v.  /W/ock,  4  N.  Dak.  205,  25 
L.  R.  A.  877,  are  to  the  effect  that  a  decree  of  such  costs 
from  one  party  to  another  may  l^e  made,  but  it  may  be 
doubted  whether  what  is  said  there  is  to  be  considered  as  an 
adjudication,  since  the  decree  was  reversed  because  the 
court  failed  to  adjudicate  anything  in  respect  to  such  costs. 
The  language  referred  to  is  as  follows:  "If  the  receiver  is 
allowed  to  pay,  and  reimburse  himself  out  of  the  moneys  in 
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his  hands,  the  decree  should  provide  whether  the  owner  of 
such  moneys  shall  be  indemnified  by  the  recovery  of  judgment 
against  some  other  party  to  the  case  for  this  invasion  of  his 
property.  Ordinarily,  it  would  seem  to  us  (but  we  do  not 
decide  the  point)  that  the  receiver  should  be  protected  by 
being  permitted  to  look  to  the  funds  in  his  hands  to  save 
him  against  loss.  This  appears  to  have  l^een  done  in  this 
case.  Such  rule  may,  however,  work  great  hardship  in  par- 
ticular cases;  and  in  some  instances  the  receiver  has,  on  this 
account,  been  compelled  to  look  for  indemnity  to  the  party 
at  whose  instance  he  was  appointed.  See  Weston  v.  WatU^ 
45  Hun.  219;  Frenchw  Glfford,  31  Iowa,  428;  Verplan<^k  v. 
Mercantile  Ins,  Co,,  2  Paige  438,  2nd  L.  Ed.  979.  Cer- 
tainly, if  the  court,  in  such  case,  allows  him  to  pay  himself 
out  of  the  funds,  it  should  compel  the  other  party  to  the 
action  to  make  good  the  loss  thus  occasioned  to  the  successful 
litigant.  It  is  impossible  for  a  court  to  make  an  intelli- 
gent decree  when  property  is  in  the  hands  of  a  re- 
ceiver, and  is  to  be  disposed  of  by  the  decree,  without 
settling  in  advance  the  rights  of  the  receiver  with  re- 
spect to  compensation  and  expenditures,  and  whether  he 
shall  be  allowed  to  pay  himself  out  of  the  funds  in  his 
hand." 

Concerning  provisional  allowance  outof  the  fund,  2  Daniel's 
Chy.  Pr.  p.  1410,  says:  *'Where  a  party  is  entitled  to  his 
costs,  but  it  has  not  been  decided  who  ought  ultimately  to 
bear  them,  payment  is  often  directed  to  be  made  out  of  a 
fund  in  Court,  or  by  one  of  the  parties  to  the  proceedings, 
'without  prejudice  to  the  question  how^  the  same  are  ulti- 
mately to  be  borne.'  The  absence,  however,  of  these  words, 
or  words  of  a  like  meaning,  from  an  order  directing  pay- 
ment of  costs  out  of  a  fund  in  Court,  does  not  necessarily 
imply  that  the  Court  has  decided  that  the  fund  out  of 
which  the  costs  are  paid  is  that  which  must  ultimately  bear 
them;  and  costs  paid  out  of  a  fund,  under  an  order  from 
wdiich  those  words  are  omitted,  may  be  directed  to  be  re- 
couped out  of  another  fund  which  is  primarily  liable  for  that 
purpose."  The  substance  of  this  is  that  the  court  may 
make  a  provisional  allowance  out  of  the  fund  w^ithout  losing 
its  power  to  place  the  burden  ultimately  upon  the  party 
who  ought  to  ])ear  it.     It  affords  no  certain  indication  as  to 
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whether  the  power  to  award  costs  between  parties  or  between 
one  fund  and  another,  which  is  substantially  the  same  thing^ 
as  between  party  and  party,  is  so  far  within  the  discretion 
of  the  chancellor  as  to  preclude  review;  and,  if  so,  whether 
such  discretion  extends  to  all  costs. 

Abundant  authority  sustains  the  position  that,  under  cir- 
cumstances making  it  just  and  equitable  to  do  so,  the  com- 
pensation of  the  receiver  may  be  decreed  against  the  plaintiff. 
In  French  v.  Giffovd^  31  Iowa  428,  the  appellate  court,  mod- 
ifying the  decree  of  the  lower  court,  gave  the  receiver  by 
way  of  compensation  one  thousand  dollars  out  of  the  fund 
and  a  decree  against  the  plaintiff  for  two  thousand  dollars, 
the  balance  of  his  compensation.  In  Radford  v.  FoUoniy 
55  la.  276,  the  defendants  demanded  that  two-thirds  of  the 
receiver's  compensation  be  charged  to  the  plaintiff,  and  the 
court,  admitting  the  power  to  do  so  under  proper  circum- 
stances upon  an  examination  of  the  record,  held  that  the  cir- 
cumstances were  not  such  as  to  make  it  equitable  to  do  so. 
In  Cutter  v.  Pollock,  7  N.  Dak.  631,  on  the  second  appeal, 
the  court  affirmed  a  decree  in  favor  of  the  defendants  against 
the  plaintiff  for  three-fifths  of  the  amount  which  the  re- 
ceiver had  retained  out  of  the  funds  which  had  been  adjudged 
to  belong  to  the  defendants,  the  receiver  having  been  ap- 
pointed at  the  instance  of  the  plaintiffs,  who  had  failed  at 
the  hearing  on  the  merits.  In  CmHidy  v.  IlarreUon^  1  Colo. 
App.  458,  the  court  held  as  follows:  '*A  receiver  having 
been  appointed  by  the  court  on  application  of  the  inter- 
venors  in  a  cause  wherein  they  were  not  entitled  to  inter- 
vene, the  costs  incident  to  the  appointment  were  properly 
adjudged  against  them."  In  Illgley  v.  Deane^  64  111.  App, 
389,  the  court  held  that  '* Where  a  party,  without  probable 
cause,  obtains  the  appointment  of  a  receiver,  he  should  be 
made  to  pay  the  entire  expense  thus  by  him  created,"  and 
the  decision  was  affirmed  in  168  III.  266.  In  Kerr  v.  Hilly 
27  W.  Va.  576,  616  the  receiver's  compensation  and  ex- 
penses were  allowed  out  of  the  fund,  to  the  prejudice  of  the 
defendants  who  were  subsequent  lienors  entitled  to  the  sur- 
plus, although  the  appointment  was  illegal,  because  without 
notice,  and  made  at  the  instance  of  the  plaintiff.  In  French 
V.  Giffordy  cited,  the  court  said:  "In  cases  like  the  one 
under  consideration,  we  may  attach  the  costs  to  one  or  either 
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of  the  parties,  or  apportion  them."  What  principle,  re- 
specting the  nature  of  the  power  to  decree  «uch  costs  as  be- 
tween parties,  is  deducible  from  these  or  other  precedents 
cited?  Has  the  chancellor  irreviewable  discretion?  The 
many  instances  in  which  appeals  have  \)een  entertained  from 
decrees  for  such  costs,  turning  on  the  sole  question  of  who 
should  pay  them,  answer  the  question  in  the  negative.  Al- 
though costs,  when  ascertained  and  fixed  as  to  amount,  they 
are  not  costs  in  the  discretion  of « the  chancellor.  The  title 
to  such  costs,  as  between  parties  must  be  determined  ju- 
dicially upon  equitable  principles,  else  there  is,  in  the 
language  of  the  American  authorities,  an  abuse  of  discretion, 
or,  in  the  language  of  the  English  authorities,  a  lack  of 
discretion  to  award  them.  In  such  cases,  therefore,  an  ap- 
peal lies. 

The  decree  appealed  from  gives  costs  to  the  prevailing 
party,  in  the  absence  of  any  attempt,  on  the  part  of  the  de- 
fendant, to  show  any  reason  why  the  general  rule  should  be 
varied  or  departed  from.  The  litigation  was  occasioned  by 
an  act  of  fraud  on  his  part  in  the  procurement  of  the  deed 
which  made  it  necessary  for  the  plaintiflF  to  bring  this  suit  in 
order  to  obtain  what  belonged  to  her.  The  case  is  not  one 
involving  the  administration  of  a  fund,  such  as  a  trust 
estate,  a  decedent's  estate,  an  estate  of  an  insolvent  person  or 
corporation,  in  which  both  plaintiff  and  defendant  have  an 
interest  and  out  of  which  the  costs  must  be  taken,  for  the 
reason  that  they  cannot  be  obtained  from  any  other  source. 
The  controversy  was  one  over  the  title  to  property.  There 
was  no  middle  ground,  no  community  of  interest.  The 
whole  fund  belonged  to  one  or  the  other.  Upon  obtaining 
it,  the  prevailing  party  was  entitled  to  have  along  with  it 
the  necessary  costs  of  the  prosecution  of  the  suit.  No  reason 
is  perceived  why,  under  such  circumstances,  any  necessary 
costs  of  the  litigation  should  be  paid  out  of  the  property  or 
funds  of  the  successful  party.  The  appointment  of  the  re- 
ceiver was  without  notice,  it  is  true,  but  the  defendants 
acquiesced  in  it  by  their  failure  to  move  for  his  discharge, 
and  had  they  procured  his  discharge  on  such  ground,  he 
would  have  been  immediately  re-appointed,  if  the  case  was 
such  in  its  nature  and  circumstances  as  to  warrant  the  ap- 
pointment of  a  receiver.     The  property   he  was  to  receive 
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was  not  real  estate  or  the  rents,  issues  and  profits  thereof, 
but  personal  property,  and,  in  such  case,  the  statute  does 
not  forbid  the  appointment  of  a  receiver  in  vacation  without 
notice  and  such  appointment  is  voidable  only,  not  void. 
High  on  Receivers,  section  1\\  et  seq.  The  defendants  rec- 
ognized the  authority  of  the  receiver,  moved  for  an  increased 
bond,  acquiesced  in  his  appointment  by  not  asking  for  his 
discharge.  Failure  to  give  notice  cannot  aflFord  any  ground 
for  withholding  costs,  for  it  was  a  mere  irregularity  which 
has  been  waived.  "No  one,  whether  a  party  to  the  suit  or 
not,  who  has  recognized  the  authority  of  a  receiver  in  any 
way,  can  attack  the  validity  of  the  order  appointing  him  for 
mere  irregularities."  17  Ency.  PL  &  Pr.  757,  citing  many 
authorities. 

The  ability  of  the  defendants  to  make  restitution  of  the 
value  of  the  property  is  advanced  as  a  sul)stantial  reason  why 
no  receiver  should  have  been  appointed.  In  many  cases  in- 
solvency of  the  defendant  must  be  alleged,  but  they  are 
usually  cases  in  which  questions  of  title  are  not  involved. 
Here,  title  alone  is  the  bone  of  contention.  It  was  not  a 
claim  for  money,  but  to  the  title  to  oil,  the  royalty  oil, 
and  the  bill  alleged  that  the  defendant's  claim  thereto  was 
founded  upon  an  act  of  fraud.  It  further  appeared  that,  for 
the  full  and  adequate  protection  of  plaintiff's  interest,  the 
oil  should  be  sold  at  such  times,  during  the  pendency  of 
the  suit,  as  the  market  might  be  favorable,  and  the  discre- 
tion to  say  when  such  sales  should  be  made  shoukl  not  1^  left 
to  her  adversaries.  Our  statutes  and  our  decisions  import 
that  the  title  and  rightful  control  of  property  must  l)e  ade- 
quately protected,  and  discountenance  the  view  that  no  injury 
results,  if  the  owner  may  obtain  its  value  in  damages.  The 
courts  should  protect  his  property  from  misappropriation 
and  preserve  his  title  to  it  so  that  he  may  use,  retain  or  sell 
it,  and  determine  the  time  of  sale,  purchaser,  terms  and 
the  price,  and  when  legal  remedies  are  inadequate  for  such 
protection,  equity  supplies  the  defect.  Peternon  v.  IlaU^  50 
S.  E.  603;  dissenting  opinion  in  Zinn  v.  Zinn^  54  AV.  Va. 
483.  An  injunction  may  be  awarded  to  protect  any  plaintiff 
in  a  suit  for  specific  projperty,  pending  either  at  law  or  in 
equity,  against  injury  from  the  sale,  removal  or  concealment 
of  such  property.     Code  of   1899,  chapter  133,   section   1. 
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The  same  chapter,  at  section  28,  provides  for  the  appoint- 
ment of  a  receiver  in  any  proper  case  pending  in  a  court  of 
equity  in  which  the  property  of  a  corporation,  firm  or  person 
is  involved,  and  there  is  danger  of  the  loss  or  misappropria- 
tion of  the  same  or  a  material  part  thereof.  Both  rem- 
edies are  extraordinary  and  seem  to  be  given  for  substantially 
the  same  pui-poses.  Our  opinion,  therefore,  is  that  there  was 
not  such  want  of  cause  as  made  the  appointment  useless  and 
unjustifiable. 

One  other  contention  must  be  disposed  of.  Henry  R. 
Smith  and  Gertrude  Duncan  were  co-defendants  of 
Brown,  and  resisted  the  demand  for  the  plaintiflP,  by  their 
joint  answer  and  by  uniting  in  the  second  appeal.  They 
claimed  a  one-fifth  interest  in  the  royalty  oil.  Though 
they  were  not  parties  to  the  original  transaction  under  which 
Brown  claimed,  and  subsequently  obtained  their  interest 
from,  or  through,  him,  they  claimed  the  benefit  of  his  act. 
But  the  former  decree  gave  general  costs  against  all  three» 
whereby  these  claimants  of  one-fifth  interest  were  made 
to  pay  two-thirds  of  said  costs.  The  undue  proportion 
thereof  may,  for  aught  that  can  be  ascertained  from  the 
record,  amount  to  one-fifth  of  the  extraordinary  costs. 
We  have  no  taxation  of  it.  In  view  of  this,  we  see  no 
reason  for  disturbing  the  decree  and  it  will,  therefore,  be  af- 
firmed. 

Affirmed. 

Brannon,  President,  {dissodijig): 

I  cannot  see  that  Brown  should  pay  the  receiver's  com- 
pensation. The  general  rule  is  that  such  compensation  is 
paid  out  of  the  fund.  Elk  Fork  Co.  v.  Foster,  99  Fed.  495; 
Kerr  v.  IIill,  27  W.  Va.  616.  There  is  no  need  of  this  large 
extra  expenditure,  because  there  is  no  danger  of  loss  or 
suggestion  of  insolvency.  It  was  only  a  conflict  of  title  to 
oil.  Freer  v.  Davis,  52  W.  Va.  37.  If  the  plaintiff,  having 
no  legal  ground  for  a  receiver,  chose  to  ask  one,  she  should 
pay  for  his  services. 

There  was  no  emergency  calling  for  the  appointment  of 
a  receiver  without  notice.  Notice  is  required  before  re- 
ceiver can  be  appointed  in  vacation.  Batsan  v.  Findl^,  52 
W.  Va.  343;  Ruffner  v.  Mair,  33  Id.  655;  Smith  on  Re- 
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ceivei-s,  14.  But  that  was  error  only,  and  did  not  make  the 
appointment  void,  so  as  to  refuse  commission.  Alderson  on 
Receivers,  157,  1G8.  But  can  we  not  consider  the  fact  that 
notice  was  not  given,  and  that  there  was  no  need  of  a  re- 
ceiver, in  exercising  discretion  as  to  piling  the  costs  on 
Brown?  Though  the  appointment  was  reversible  for  want  of 
notice  and  good  ground,  we  cannot  reverse  it,  because  appeal 
from  that  order  is  barred. 

I  do  not  think  there  can  be  an  appeal  or  writ  of  erroi- 
resting  alone  on  error  as  to  costs.  The  Constitution,  Art. 
8,  section  8,  excludes  costs,  both  as  to  sole  ground  of  appeal 
or  as  going  to  make  up  the  sum  for  appeal.  But  what  are 
costs  under  that  clause?  I  think  it  means  general  costs, 
tiixable  under  the  statute,  not  special  or  extraordinary  allow- 
ances, such  as  pay  of  a  receiver.  I  think  appeal  lies  as 
to  such  allowances.  Craviford  v.  Flcl'eij^  41  W.  Va. 
544,  (23  S.  E.  662.)  My  reason  is  that  they  are  not  "costs'' 
under  said  clause.  Therefore,  an  appeal  lies  in  this 
case. 


CHARLESTON 

Clayton  v.  County  Court. 
vSubmitted  June  9,  1905.     Decided  November  7,  1905. 

1.  KmiN'EXT    Domain — (/oftipennation — Itemtdy  of  PmperUi  0 truer     In- 

junction, 
Injunction  lies  against  a  county  court  to  prevent  it  from  taking 
private  property  for  a  public  road,  without  havin^:  paid,  or  secured 
payment  of,  compensation  therefor,     (p.  260). 

2.  Eminf:nt  Domain — Determination  of  Title. 

A  controversy  as  to  the  title  of  the  property  so  taken,  or  sought 
to  be  taken,  turning  on  the  construction  of  plaintiff's  deed,  consti- 
tutes no  obstacle  to  such  jurisdiction,  and  the  court  may  determine 
in  such  case  the  question  of  title  by  construing  the  deed.    (255). 

8.     Deed — Construction. — Parol  Evidence. 

When  ambiguity  in  the  terms  of  a  deed  renders  the  meaning  un- 
certain, plirol  evidence  of  the  conditions  under  which   it  was  exe 
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cuted  and  the  character  and  situation  of  Ihe^  property  may  be 
considered  in  connection  with  its  terms  in  arriving  at  the  intention 
of  the  parties,  which  is  the  test  by  which  to  determine  its  legal 
effect,  ip.  257). 

4.  Deed — Contttruciion. 

In  construing  a  deed,  words  which  are  repugnant  to,  and  irrecon- 
cilable with,  other  terms  clearly  applicable  to  admitted  and  estab- 
lished facts  recited  in  the  deed  must  be  rejected  and  all  other 
words  must  be  given  some  effect,     (p.  259.) 

5.  D-EEJ^—PHtate  Road— Property  Conveyed. 

When  a  deed  conveys  a  tract  of  land  and  gives  to  the  grantee,  as 
an  appurtenance  thereof,  the  right  to  open  and  use  a  private  road 
along  one  side  of  it,  it  will  be  presumed  that  the  grantor  did  not  in- 
tend to  retain  a  very  long  and  narrow  strip  of  land  between  the  tract 
conveyed  and  the  road  so  provided  for:  and,  when  such  road  is  de-  " 
scribed  as  intended  to  run  between  the  tract  of  land  conveyed  and 
an  adjacent  tract  belonging  to  a  third  party,  it  will  be  presumed, 
in  the  absence  of  anything  on  the  face  of  the  deed,  or  in  the  circum- 
stances and  situation  and  property,  indicating  the  contrary,  that 
the  grantor  did  not  intend  to  retain  a  strip  of  land  between  the  road 
and  the  lands  of  such  third  party,  so  narrow  as  to  be  of  no  practical 
use  to  him.     (p.  2(>0.) 

6.  BouNDAKiEs — De^rriptum. 

When  a  road  so  designed  and  provided  for  is  described  as  an  ex- 
tension of  an  existing  road,  lying  between  a  portion  of  the  land  con- 
veyed and  a  lot  belonging  to  R.,  so  as  to  run  between  the  land 
.  conveyed  and  a  tract  of  land  belonging  to  C,  and  at  the  corner  of 
the  lands  of  R.  and  O.  there  is  a  slight  angle,  made  by  their  lines 
running  to  the  corner  from  nearly  opposite  directions,  the  road  will 
follow  said  two  lines  and  have,  at  the  corner  aforesaid,  a  corres- 
ponding angle,  notwithstanding  the  deed,  calling  for  one  of  the 
lines  of  the  road  as  a  boundary  of  the  land  conveyed,  describes  that 
boundary  as  a  single  line  between  two  monuments,  and  as  running 
with  "line  of  alleys.'*  In  such  case,  the  use  of  the  word  "alleys  " 
will  be  deemed  to  refer  to  the  old  road,  as  one  alley,  and  to  the  ex- 
tension thereof,  as  another,  and  to  signify  intent  to  locate  the  road 
and  the  boundary'  line  so  as  to  run  with  the  lines  of  the  two  adja- 
cent tracts  of  land,  and  leave,  between  the  tract  conveyed  and  the 
adjacent  lands,  only  sufficient  space  for  the  road.      (p.  258). 

7.  ?]a8EMENT8 — Private  Road. 

A  deed  which  calls  for  the  line  of  a  private  road  as  a  boundary  of 
the  tract  by  it  conveyed,  and  gives  to  the  grantee  the  right  to  open 
and  use  such  road,  does  not  pass  to  the  grantee  the  title  in  fee  to 
any  part  of  the  road.     (p.  261). 

8.  Eminent  Domain — Compenmtion — Injury  to  Ea)*ement. 

When  a  private  right  of  way  is  enlarged  into  a  public  road  by  the 
joint  action  of  the  owner  of  the  fee  and  the  public  authorities,  the 


Digitized  by 


Google 


W.  Va.]  Clayton  i\  County  Court.  255 

easement  or  right  of  way  is  neither  injured  nor  destroyed,  and  no 
right  to  compensation  or  damages  on  account  thereof  accrues  to  its 
owner,     (p.  262). 

Appeal  from  Circuit  Court,  Gilmer  County. 

Action  by  Dora  A.  Clayton  against  the  County  Court  of  Gil- 
mer county.  From  a  decree  perpetuating  a  preliminary  in- 
junction, defendant  appeals. 

Modified  and  affinnM. 

L.  H.  Barxett  and  R.  F.  Kidd,  for  appellant. 

A.  L.  Holt,  and  Hamilton  &  Morris,  for  appellee. 

POFFEXBARGER,  JuDGE  : 

Dora  A.  Clayton  obtained  a  preliminary  injunction  against 
the  county  court  of  Gilmer  county,  restraining  it  from  tak- 
ing and  interfering  with  a  portion  of  a  certain  piece  of  land, 
telonging  to  her  and  certain  rights  of  way  appurtenant 
thereto,  which  injunction  was  afterward  made  perpetual  and 
said  County  Court  has  appealed  from  the  decree  by  which  the 
court  refused  to  dissolve  the  injunction  and  perpetuated  it. 

The  object  of  the  injunction  was  to  prevent  the  establish- 
ment and  maintenance  of  a  public  road  on  the  land  in  ques- 
tion, on  the  ground  that  the  plaintiff,  having  title  thereto, 
could  not  be  deprived  of  it  until  compensation  therefor  had 
been  paid  or  secured  to  her,  and  on  the  further  ground  that 
the  order  establishing  said  road  was  invalid,  because  made  at 
a  special  term,  the  notice  of  which  did  not  specify  the  estab- 
lishment of  said  road  as  one  of  the  purposes  for  which  said 
term  was  called.  The  County  Court,  in  its  defense,  asserted 
that  the  road  was  not  located  upon  any  portion  of  the  plain- 
tiflTs  land,  but  upon  a  strip  of  land,  described  as  an  alley,  be- 
longing to  S.  H.  Whiting,  adjacent  to  complainant's  land  and 
over  which  she  had  a  private  road  or  way,  by  virtue  of  an 
express  grant  thereof  in  her  deed  from  Whiting  from  whom 
she  had  purchased  the  land  to  which  this  private  way  was 
appurtenant. 

On  the  24th  day  of  May,  1902,  two  deeds  were  made  by 
which  this  alley  seems  to  have  been  created  or  provided  for. 
One  was  made  between  S.  H.  Whiting  and  wife,  parties  of 
the  first  part,  W.  D.  Whiting  and  wife,  parties  of  the  second 
part,  and  D.  U.  O'Brien  and  wife,  parties  of  the  third  part, 
effectuating  two  or  three  exchanges  of  land  among  the  par- 
ties.    Either  by  these,  or  some  other  one,  Mellie  O'Brien, 
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wife  of  D.  U.  O'Brien,  obtained  title  to  a  tract  of  land  lyin^ 
adjacent  to  a  certain  other  tract  owned  by  S.  II.  Whiting, 
and  this  deed  gave  to  S.  H.  Whiting  the  use,  for  himself  and 
his  vendees,  of  a  16  foot  road,  formerly  provided  for  and  pos- 
sibly opened,  which  came  up  to  the  corner  of  the  two  adja- 
cent tracts  of  S.  H.  Whiting  and  Mellie  O'Brien.  The  other 
deed  was  from  S.  H.  Whiting  to  Dora  A.  Clayton  and  conveyed 
to  her  the  Whiting  land  lying  adjacent  to  that  of  Mellie 
O'Brien  and  on  the  south  side  thereof,  except  the  said  alley, 
which  was  left  between  them.  The  cjuantity  thus  conveyed 
was  estimated  to  be  four  acres  and  the  deed  ctmferred  upon 
the  grantee,  Dora  A.  Clayton,  ''the  right  to  open,  make, 
maintain  and  use  for  herself  and  vendees  the  16  foot  road  de- 
scribed in  deed  between  the  grantors  herein  and  W.  D.  Whit- 
ing, bearing  date  herewith  and  the  right  to  extend  the  said 
road  with  like  privileges  Ijetween  Mellie  O'Brien's  lot  and  the 
lot  hereby  conveyed  and  the  said  road  to  run  between  the  said 
tw^o  lots  the  full  length  of  the  lot  herein  conveyed."  The  ex- 
tension so  contemplatcnl  is  mentioned  in  the  description  of  the 
land  conveyed  as  a  16  foot  alley.  The  description  reads  as 
follows  :  ''Beginning  at  a  stake,  corner  to  14  foot  alley  and 
running  thence  N.  28^  E.  275.8  feet  to  a  stake;  N.  22^  E. 
104.5  feet  to  a  stake;  N.  54>2  W.  400  feet  to  a  stake  above 
the  old  sheep  shed;  S.  28J4  W.  485.6  feet  to  a  stake  at  16 
foot  alley;  thence  with  line  of  alleys,  70%  E.  406.6  feet  to 
the  beginning,  containing  4  acres,  l)y  surface  measure."  The 
beginning  corner,  corner  to  14  foot  alley,  is  well  established 
by  the  evidence.  If  there  is  any  evidence  against  that  loca- 
tion as  the  l)eginning  corner,  it  is  so  slight  in  quantity  and 
light  in  character  as  to  be  not  worthy  of  notice.  Commenc- 
ing there  and  following  the  calls  of  the  deed,  the  closing  line 
intersects  the  first  line  at  a  point  within  the  beginning  corner 
several  feet.  This  is  due  to  an  error  in  the  course  of  that 
line  as  described  in  the  deed  which  should  have  l)een,  if  a 
straight  line  to  the  beginning  corner  was  intended,  S.  68/^"* 
E.  instead  of  S.  70^  E.  The  surveyor  accounts  for  this 
discrepancy  by  saying  he  did  not  ascertain  the  course,  but 
took  it  for  granted  that  it  was  the  same  a,s  the  line  of  Mellie 
O'Brien,  and  that  the  course  of  her  line  was  S.  7i)H°  E. 
Mellie  O'Brien's  land,  or  the  part  of  it  fronting  on  the  alley, 
wns  then  under  fence  so  that  the  location  of  her  line  was  ap- 
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parent  and  its  course  easy  of  ascertainment.  If  the  intention 
was  to  leave  the  16  foot  alley  or  road,  and  nothing  more,  be- 
tween the  two  tracts  of  land,  the  road  could  not  run  from  the 
beginning  corner  clear  through  without  an  angle  at  a  point 
some  distance  west  of  the  beginning.  The  16  foot  road  al- 
ready provided  for,  the  extension  of  which  was  contemplated, 
ran  past  the  beginning  corner  of  the  Dora  Clayton  land, 
probably  a  hundred  feet  or  more*  how  far  is  immaterial,  up 
to  the  corner  of  the  O'Brien  land,  following  the  line  of  a  lot 
known  as  the  Riddle  lot.  At  that  corner,  the  division  line 
between  the  O'Brien  land  and  the  Whiting  land  purchased  by 
Mrs.  Clayton  took  a  course  slightly  diflFerent  from  the  line 
between  the  Riddle  lot  and  the  Clayton  land  so  that  an  angle 
at  that  point  in  the  road  became  necessary,  if  the  intention 
was  to  leave  a  strip  no  more  than  16  feet  wide  between  the 
Claytcm  lot  and  the  O'Brien  lot,  and  the  last  line  of  the  Clay- 
ton lot  could  not  be  a  straight  line.  It  was  necessary  to  make 
an  angle  in  it  to  correspond  with  the  angle  at  the  corner  of 
the  Riddle  and  O'Brien  lots,  so  that  her  line  would  run  S. 
68>4°  E.  to  that  point  and  thence  S.  74>^°  E.  to  the  place  of 
l)eginning. 

Assuming  that,  upon  a  proper  construction  of  the  Clayton 
deed,  her  line  would  be  straight  from  the  stake  at  the  16  foot 
alley  to  the  beginning  point,  the  County  Court  opened  its 
road  along  that  line,  on  the  south  side  thereof.  If  that  be  a 
proper  construction  of  the  deed  and  the  deed  does  not  confer 
title  to  any  part  of  the  alley,  then  no  part  of  her  land  has 
been  taken.  But  if,  under  a  proper  construction  of  that  deed, 
the  alley  is  not  straight,  but  runs  with  the  Riddle  line  to  the 
O'Brien  corner  and  then  with  the  O'Brien  line,  the  road  is 
built  partly  on  the  Clayton  tract.  It  takes  a  triangular  strip 
ascertained  to  be  from  four  to  seven  feet  broad  at  the  widest 
ix)int.  The  course  called  for  on  the  line  in  dispute  8.  70^° 
E.  must  be  discarded  for  the  reasons,  that,  the  survey  cannot 
be  closed  without  discarding  it  or  lengthening  the  485.6  foot 
line  so  as  to  throw  the  last  corner  over  in  the  inclosed  land  of 
Mellie  O'Brien.  Under  such  circumstances,  the  rule  is  to  ig- 
nore the  course  and  close  the  survey  by  a  straight  line  be- 
tween the  two  corners.  Ruffnei  v.  UilU  31  W.  Va.  428, 
438.  Palpably  erroneous  and  irreconcilable  calls  for  course 
and  distance  may  always  be  rejected  and  the  survey  closed 
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by  lines  run  according  to  the  established  monuments.  Ti^ow* 
V.  St.  Alham,SS  W.  Va.  1;  Wendell  v.  JaAson,  22  Am.  Dec. 
635;  Mt/ers  v.  Lodd,  26  III.  415;  Votfe  v.  BradMireet,  27  Me. 
156;  Kvme  v.  Wlhon,  79  111,  233;  Bond  v.  Fay,  12  Allen 
(Mass.)  86;  Seaman  v.  Ilogebooin,  21  Barb.  (N.  Y.)  398;  Eg- 
gle%ton  v.  Bradford,  12  O.  312;  7/?/^/  v.  Foster,  7  Vt.  100. 
If  nothing  in  the  circumstances  disclosed  by  the  evidence  in 
the  case  and  the  deed  exhibited  with  the  bill,  and  under 
which  the  plaintiff  claims,  militated  against  the  operation  of 
this  rule,  the  deed  would  have  to  be  so  construed;  but  it  says 
the  road  is  to  be  extended  tetween  the  two  tracts  of  land  and 
describes  it  as  a  16  foot  alle3%  and  the  last  line  of  the  Clay- 
ton tract  is  descriljed  thus  :  "thence  with  line  of  alleys,"  to 
the  place  of  beginning,  not  with  the  line  of  one  alley,  but 
with  the  line  of  alleytty  and  the  two  deeds  mentioned  and  de- 
scribed herein,  as  well  as  all  the  testimony  in  the  case,  shows 
that  there  were  in  point  of  fact  two  of  these  16  foot  roads, 
one  l)etween  the  Clayton  land  and  the  Riddle  land  which  the 
parties  intended  to  extend  betw^een  the  Clayton  land  and  the 
O'Brien  land,  and  which  could  not  l)e  extended  without  mak- 
ing an  angle  at  the  Riddle  and  O'Brien  corner.  Strictly 
speaking,  the  alley  as  adopted  by  the  County  Court  is  not  an 
extension  of  the  sixteen  foot  road  first  mentioned.  It  begins 
back  a  hundred  feet  or  more  at  the  intersection  of  a  fourteen 
foot  alley  with  the  sixteen  foot  road  and  put  the  old  sixteen 
foot  road  partly  on  new  ground  from  that  point,  instead  of 
commencing  at  its  teiTninus  at  the  Riddle  and  O'Brien  cor- 
ner. A  circumstance  tending  strongly  to  support  this  view- 
is  the  fact  that  any  strip  intended  to  be  left,  either  l)etween 
the  road  and  the  O'Brien  land,  or  between  the  (Uayton  land 
and  the  road,  would  have  been  in  quantity  as  well  as  in  form 
useless  to  anybody  except  Mrs.  Clayton  or  Mrs.  O'Brien,  but 
would  l^elong  to  Whiting.  What  purpose  could  he  have  hat! 
in  retaining  a  triangular  strip  more  than  400  feet  long  and  not 
more  than  seven  feet  broad  in  the  widest  part  between  Mrs. 
O'Brien's  land  and  the  road?  It  is  not  to  be  supposed  for  a 
moment  that  he  retained  this  strip  between  the  road  and  Mrs. 
Clayton's  land,  for  it  w^ould  be  unreasonable  and  absurd  to 
suppose  that  she  would  accept  the  deed  under  such  circum- 
stances. Was  there  to  be  but  one  iK)int  at  which  she  could 
reach  the  road,  the  use  of  which  was  granted  to  her?     Was 
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she  to  be  limited  to  a  mere,  way  of  necessity  to  the  road  over 
this  strip  retained  by  Whiting?  On  the  other  hand,  did  he 
propose  to  cut  Mrs.  O'Brien  off  from  the  road  by  retaining 
such  a  strip?  Of  what  earthly  use  could  it  be  to  him  except 
a  means  of  forcing  Mrs.  O'Brien  to  purchase  a  right  of  way 
through  him  or  purchase  the  land?  This  is  not  to  be  sup- 
posed or  assumed  because  their  relations  seem  to  have  been 
friendly  and  their  efforts  to  have  been  directed  along  the  same 
line.  In  a  deed,  to  which  Mrs.  O'Brien  and  Whiting  were 
both  parties  and  in  which  exchanges  of  property  were  made, 
and  bearing  even  date  with  that  of  Mrs.  Clayton,  the  16  foot 
road  is  mentioned,  and  it  is  quite  likely  that,  if  she  had  sus- 
|)ected  any  such  intention  on  the  part  of  Whiting,  she  would 
have  provided  against  it  in  this  deed.  To  break  the  force  of 
these  circumstances  and  the  terms  of  the  deed,  plainly  dis- 
closing intent  on  the  part  of  the  grantor  to  leave  only  a  six- 
teen foot  road  between  the  two  tracts,  the  County  Court  re- 
lied upon  a  plat  of  other  lands  showing  the  sixteen  foot  road 
up  to  the  O'Brien  and  Riddle  corner  with  a  dotted  line  on  the 
north  side  thereof,  indicating,  in  their  opinion,  a  purpose  to 
make  the  angle  at  the  fourteen  foot  road  instead  of  at  the 
Riddle  corner.  But  the  surveyor  who  made  the  plat  says  the 
dotted  line  was  not  run  but  that  the  straight  line  on  the  south 
side  of  the  sixteen  foot  road,  disclosing  the  opposite  intent, 
was  run,  and  according  to  that  line  Riddle  holds  his  lot,  and 
not  according  to  the  dotted  line.  The  evidence  of  intent  af- 
forded by  this  plat  is  entirely  too  slight  to  overcome  the 
weighty  evidence  above  referred  to.  Hence,  the  conclusion 
is  that  the  sixteen  foot  road,  following  the  Riddle  line  up  to 
the  O'Brien  corner  and  then  the  O'Brien  line  to  the  end 
thereof,  was  intended;  that  the  line  of  the  Clayton  tract  fol- 
lows the  north  side  of  said  sixteen  foot  alley;  and  that  a  por- 
tion of  the  road,  as  opened  by  the  County  Court,  is  clearly 
on  the  land  of  the  complainant. 

Intention  of  the  parties  to  a  deed  is  the  test  by  which  to 
determine  its  legal  effect;  and  this  rule  applies  to  the  descrip- 
tion as  well  as  to  other  parts  of  the  instrument.  When  am- 
biguity in  the  terms  used  renders  the  meaning  uncertain,  re- 
sort may  be  had  to  the  circumstances  and  conditions  under 
which  the  deed  was  executed.  Dev.  Deeds  §§  839,  840. 
* 'Although  parol  evidence  is  not  admissible  to  prove  that  the 
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parties  intended  something  different  from  that  which  the 
written  language  expresses,  or  which  may  be  the  legal  infer- 
ence and  conclusion  to  be  drawn  from  it,  yet  it  is  always 
competent  to  give  in  evidence  existing  circumstances,  such  as 
the  actual  condition  and  situation  of  the  land,  buildings,  pas- 
sages, watercourses,  and  other  local  objects,  in  order  to  give 
a  definite  msaning  to  language  used  in  the  deed,  and  to  show 
the  sense  in  which  particular  words  were  probably  used  by 
the  parties,  especially  in  matters  of  description."  Chief  Jus- 
tice Shaw  in  SaleHhury  v.  Andrews^  10  Pick.  (Mass.)  250, 
252.  "Generally,  it  will  not  be  presumed  that  a  party  grant- 
ing land  intends  to  retain  a  long  narrow  strip  next  to  one  of 
his  lines."  Western  3f.  db  M.  Co,  v.  Ca?nid  Coal  Co,,  8  W. 
Va.  406.  It  is  presumed  that  he  does  not,  unless  an  intent  so 
to  do  is  manifest.  Idem,  lirown  Oil  Co,  v.  Caldwell,  i^hVf. 
Va.  95,  99.  Repugnant  and  impossible  words  are  to  be  dis- 
carded and  every  other  word  given  some  effect,  and  the  deed 
reconciled  to  admitted  and  established  facts  and  circumstances. 
The  conclusion  alx)ve  expressed  accomplishes  this  and  no 
other  one  w^ill  do  it.  Making  an  angle  in  the  line  in  contro- 
versy violates  no  rule.  "Law  will  not  declare  in  favor  of 
straight  line  between  monuments,  when  the  language  of  the 
deed  shows  that  a  different  line  was  intended."  Fratt  v. 
Woodioard,  91  Am.  Dec.  573.  This  must  be  especially  true 
when  the  language,  importing  intent  to  the  contrary,  is  aided 
by  circumstances. 

In  so  far  as  the  injunction  prohibits  the  maintenance  of  the 
road  on  said  triangular  strip  shown  on  plat  No.  2,  filed  with 
the  deposition  of  K.  L.  Kuddell,  the  court  below  properly 
overruled  the  motion  to  dissolve  and  perpetuated  it.  The 
jurisdiction  in  equity  to  prevent  the  taking  of  private  prop- 
erty for  public  purposes  without  payment  of  compensation 
therefor,  or  security  for  the  same  having  l)een  given,  is  un- 
doubted and  not  disputed  in  this  case.  Fohrf/  v.  Countt/ 
Covrt,  54  W.  Va.  16. 

Mrs.  Clayton  claims  one-half  of  the  alley,  upon  the  theory 
that,  as  it  is  made  the  boundary  line  of  her  property,  the 
conveyance  carries  title  in  fee  to  one-half  of  the  alley.  For 
this  she  relies  upon  the  general  rule  that,  where  a  public 
highway  or  a  stream  not  navigable  is  made  a  boundary  of  the 
tract  conveyed,  the  line  is  in  the  middle  of  the  highway  or 
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stream.  Hutchinson  Land  Titles,  p.  292,  citing  a  large  num- 
ber of  authorities;  Devlin  on  Deeds,  §  1024,  giving  a  long 
list  of  decisions.  In  this  assumption,  her  counsel  has  over- 
looked the  fact  that  the  deed  does  not  make  the  alley,  but 
only  the  lines  thereof,  a  boundary  of  her  land.  If  this  alley 
were  a  public  highway,  she  could  not  claim  to  the  center  of 
it  under  a  deed,  showing  an  intent  that  the  line  of  the  alley, 
and  not  the  alley  itself,  should  define  the  limits  of  her  land. 
Lough  v.  Machlin,,  40  O.  St.  332;  Insurance  Co.  v.  StevetiH^  87 
N.  Y.  287;  Lee  v.  Lee,  27  Hun.  1;  Railroad  Co.  v.  HeiHel, 
38  Mich.  62;  Sm!fh  v.  Slocomh,  9  Gray  (Mass.)  36;  Brain- 
ard  v.  Railroad  Co.,  12  Gray  (Mass.)  407;  Murphy  v.  Cope- 
land,  21  Iowa  515.  Hamon  v.  CarnphelpH  Leasee,  20  Md.  223; 
Perrinx.  Railroad  Co.,  40 Barb.  (N.  Y.)65;  Cottle  v.  Young, 
59  Me.  105.  In  all  such  instances,  the  title  to  the  fee  in  one- 
half  of  the  street,  road  or  stream  stands  upon  the  presump- 
tion that  the  grantor  did  not  intend  to  retain  the  narrow 
strip  between  the  street  or  road  line  or  bank  of  the  stream 
and  the  middle  thereof:  but  this  presumption  cannot  exist 
when  there  is  anything  on  the  face  of  the  deed  indicating  a 
contrary  intention,  and  the  authorities  universally  hold  that 
when  the  deed  says  to  the  line  of  the  street  or  the  bank  of  the 
stream,  the  line,  and  not  the  road  or  stream,  is  the  boundary 
and  the  deed  carries  nothing  beyond  the  boundary  line  ex- 
cept the  easement  and  rights  appurtenant  to  property  abut- 
ting ux)on  a  public  highway.  Devlin  on  Deeds,  §  1025.  As 
to  w^hich  lines  of  the  alley  were  intended,  north  lines  or  south 
lines,  there  is  but  one  answer.  If  the  south,  what  need  was 
there  for  the  grant  of  a  right  of  way  to  Mrs.  Clayton.  If 
the  south,  she  took  title  to  the  whole  of  the  alley  and  needed 
no  permission  to  use  it.  If  the  north,  she  took  no  title  to  it, 
and  her  convenience  demanded  a  road  along  the  side  of  the 
land  she  bought.  This  is  the  only  interpretation  consistent 
with  the  terms  of  the  deed. 

A  further  contention  is  that  the  easement  in  and  over  the 
alley,  vested  in  Mrs.  Clayton  by  her  deed,  will  sustain  this 
injunction,  as  to  the  alley,  as  well  as  in  resoect  to  the  strip 
of  land  belonging  to  her  and  not  included  in  the  alley.  It  is 
difficult  to  see  how  this  claim  can  be  supported  in  view  of  the 
many  decisions  of  this  Court  which  hold  that  an  injunction 
does  not  lie  to  prevent  mere  damage  to  property,  by  a  work 
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of  internal  improvement,  authorized  by  law,  unless  it  be  so 
gfreat  as  to  amount  to  a  taking  thereof.  Wat8(/7i  v.  Railway 
Co.,  49  W.  Va.  528;  Arbendsv.  Railway  Co.,  33  W.  Va. 
1;  Spencer  v.  Railway  Co.,  23  W.  Va.  406;  Mason  v.  Bridge 
Co.,  17  W.  Va.  396.  In  such  case  an  action  at  law  for  the 
damages  to  the  property  is  deemed  adequate  to  protect  and 
vindicate  the  right  of  the  abutting  property  owner.  In  the 
cases  referred  to,  the  easements  involved  w^ere  such  as  an 
owner,  whose  property  abuts  upon  a  highway,  has  in  the 
highway,  but  this  is  an  important  and  valuable  easement  or 
right  distinct  from  the  public  easement.  Pence  v.  Bryant, 
54  W.  Va.  263.  But,  as  invalidity  of  the  order  establishing 
the  road  is  advanced  as  another  basis  for  the  injunction,  an- 
other conclusive  reason  for  the  untenableness  of  the  position 
taken  by  counsel  for  the  appellee  in  respect  to  the  easement 
will  be  given.  No  compensation  can  be  had  where  there  is 
no  injury.  If  property  is  not  taken,  no  compensation  for  it 
can  be  demanded  and  if  it  is  not  injured,  there  can  be  no  claim 
for  damages.  The  transformation  of  this  private  road  into  a 
public  highway  neither  destroys  nor  injures  the  easement.  It 
amounts  only  to  an  enlargement  of  the  use  to  which  the  land 
is  subjected  by  the  deed.  By  that  instrument,  the  use  of  it 
for  purposes  of  ingress  and  egress  is  given  to  the  grantee 
and  her  tenants.  When  it  is  converted  into  a  public  high- 
way, she  and  her  tenants  still  have  that  use  of  it  and  are  in 
better  position,  because  the  public  authorities  maintain  and 
keep  it  in  repair.  As  to  whether  the  owner  of  such  an  ease- 
ment is  entitled  to  compensation,  when  the  land  is  taken  for 
the  purposes  of  a  public  highway,  not  much  authority  has 
been  found,  but  such  as  there  is  plainly  indicates  the  con- 
trary. Murphy  V.  Bates,  41  Atl.  Kep.  1011,  propounds  the 
doctrine  that  a  private  way  becomes  merged  in  the  public 
way  when  both  are  upon  the  same  ground.  To  the  same  ef- 
fect is  RosH  V.  Thompson^  78  Ind.  90.  The  authorities  do 
not  seem  to  deem  it  necessary  to  proceed  against  anybody  but 
the  owner  of  the  fee  in  enlarging  the  private  w^ay  into  a  pub- 
lic way.  Elliott  on  Roads,  §  5.  Abbott  v.  Steioartstmon,  47 
N.  H.  228.  Though  merged  in  the  public  use,  the  easement 
is  not  destroyed,  for  discontinuance  of  the  highway  works  a 
dissolution  of  the  merger  and  leaves  the  easement  still  in  the 
hands  of  its  owner.     Pence  v.  Bryant^  54  W.  Va.  263;    Hoi- 
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loway  V.  Soathmayd^  139  N.  Y.  390;  ShowalUr  v.  Railway 
Co.,  49  Kas.  421;  Challh  v.  Railroad  Co,,  45  Kas.  398; 
Raihoad  Co.  v.  Patch,  28  Kas.  470. 

Agreeably  to  the  foregoing  conclusions  the  decree  will  be 
so  modified  as  to  limit  its  operation  and  effect  to  so  much  of 
the  land  included  in  1>he  road,  mentioned  and  descril:)ed  in  the 
bill  and  proceedings,  as  lies  within  the  limits  of  the  plain- 
tiff's deed  as  herein  construed  and  given  effect,  and,  as  so 
noioditied,  the  same  will  be  affirmed  and  costs  in  this  Court  de- 
creed to  the  appellant,  as  the  party  substantially  prevailing. 

ModljiM  and  a-ffirmHi, 


CHARLESTON 

State  /'.  Dolan. 

Submitted  June  14,   1905.     Decided  November  7,  1905. 

1.  CRmiNAL  \jA.\\-- Rendition  of  Judgment, 

It  is  error  to  render  judgment  of  imprisonment  in  any  case  in 
the  absence  of  the  defendant,     (p.  2(V).) 

2.  Indictment. 

An  indictment  under  a  statute  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offense  in  the  statute  so  as 
to  brin^  the  defendant  preri.sely  within  it.     (p.  266.) 

H.      Ckiminal  Law — Appeal— Motion  in  Anr»f  of  Judgtnent. 

Anything  which  is  good  cause  for  arresting  a  judgment  is  good 
cause  for  reversing  it.  though  no  moti(m  in  arrest  is  made.  (p. 
266.) 

4.      Ckiminal  Law     Appeal  -HercrHuL 

Although  no  demurrer  was  interposed,  or  motion  in  arrest  uf 
judgment  made,  if  the  indictment  is  so  defective  that  it  could  not 
be  properly  prosecuted  a  judgment  thereon  will  be  reversed,  (p. 
266.) 

Error  to  Circuit  Court,  Tyler  County. 
James  F.  Dolan  was  convicted  of  violation  of  the  liquor 
law,  and  brings  error. 

Rt^rrrned. 
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John  A.  Howard,  Matheny  &  Smith,  V.  B.  Archer, 
and  F.  L.  Blackmarr,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

McWhorter,  Juixje: 

At  the  April  term,  1895,  of  the  circuit  court  of  Tyler 
county  three  indictments  were  returned  by  the  grand  jury 
against  James  F.  Dolan,  numbered  1,  2  and  3  respectively, 
for  misdemeanor,  charging  that  "James  F.  Dolan,  on  the 
day  of  September,  1894,  in  the  county  of  Tyler  afore- 
said, and  within  one  year  next  preceding  the  finding  of  this 
indictment,  did  unlawfully  keep  and  maintain  a  common  and 
public  nuisance,  by  then  and  there  knowingly  permitting 
intoxicating  liquors  to  be  vended  and  sold  contrary  to  law  in 
a  certain  building  known  as  the  'Arlington  Hotel,""  situate  in 
the  county  of  Tyler  as  aforesaid,  and  then  and  there  the 
property  of  the  said  J  as.  F.  Dolan,  against  the  peace  and 
dignity  of  the  State.''  This  is  indictment  No.  1,  and  the 
other  indictments  were   the   same   except  the   date   therein 

alleged.     No.  2  alleging  ''The day  of  January,  1895,"' 

and  No.  3,   "The day  of   February,   1895.''     On  the 

15th  day  of  August,  at  the  August  term  of  said  court  when 
the  first  case  was  called  "The  defendant,  by  his  attorney, 
pleaded  not  guilty.'"  To  which  the  prosecuting  attorney 
replied  generally.  A  jury  was  empaneled  and  sworn  and 
having  heard  the  evidence  returned  a  verdict  finding  the 
defendant  guilty  as  charged  in  the  indictment.  The  court 
assessed  the  fine  against  the  defendant  upon  the  verdict  of 
the  jury  at  $100.00  and  gave  judgment  accordingly  and  also 
a  judgment  that  the  defendant  be  imprisoned  in  the  county 
jail  of  Tyler  county  for  the  term  of  thirty  days,  and  on  the 
same  day,  August  15,  1895,  on  Nos.  2  and  3  the  defendant, 
by  his  attorney  pleaded  guilty  in  each  of  said  causes  "Where- 
upon the  court  proceeding  to  render  judgment  against  the 
defendant  in  each  of  said  causes,  upon  his  said  confession, 
doth  ascertain  and  fix  the  fine  at  one  hundred  dollars  in  each 
of  said  causes. 

Therefore  it  is  considered  by  the  court  that  the  State  of 
West  Virginia  recover  against  the  defendant  one  hundred 
dollars'  fine  in  each  of  said  causes,  assessed  and  fixed  as 
aforesaid,  and  her  costs  of  prosecution  by  her  in  each  of  said 
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causes  expended.  And  it  is  further  considered  by  the  court, 
and  accordingly  ordered,  that  the  defendant,  James  F.  Dolan, 
be  imprisoned  in  the  county  jail  of  this  county  for  the  term 
of  thirty  days;  and  it  is  ordered  that  the  terms  of  imprison- 
ment imposed  on  the  defendant,  James  F.  Dolan,  by  this  and 
the  preceding  judgment  shall  be  inflicted  upon  him  in  regular 
succession  according  to  the  number  of  indictments  upon 
which  said  judgment  were  rendered.  And  it  is  further  con- 
sidered by .  the  court  that  the  certain  building  mentioned 
in  the  indictments  known  as  the  Arlington  Hotel,  situate 
in  the  county  of  Tyler  in  the  town  of  Sistersville,  be  abated 
and  closed  up  as  a  place  for  the  sale  of  spirituous  liquors  con- 
trary to  law;  and  the  sheriff  of  said  county  taking  a  copy  of 
this  order  shall  abate  and  close  up  said  building  in  pursuance 
of  this  judgment  as  a  place  for  the  unlawful  sale  of  such 
liquors,  and  keep  the  same  so  closed  for  such  purpose.'' 
This  is  all  that  appears  from  the  record  in  the  case.  The 
defendant  presented  his  petition  to  one  of  the  judges  of  this 
0)urt  praying  for  a  writ  of  error  and  supn^sedecw  to  the  said 
two  judgments  rendered  on  the  15th  day  of  August,  1895, 
which  were  awarded.  The  defendant  says  the  court  erred  in 
its  judgment  directing  the  imprisonment  of  defendant  for  a 
term  of  thirty  days.  It  is  also  contended  that  the  indict- 
ments and  each  of  them  are  bad  for  uncertainty.  No  brief 
has  l)een  filed  on  l)ehalf  of  the  State  in  this  case.  In  State  v. 
Camplell,  42  W.  Va.  246,  (24  S.  E.  875),  syl.  pt.  4,  it  is 
held:  "A  defendant  may  appear  by  counsel  in  any  misde- 
meanor case,  although  it  be  punishable  by  imprisonment,  but 
in  no  case  can  there  be  judgment  of  imprisonment  without 
having  the  defendant  present  at  its  rendition."  The  authori- 
ties are  uniform  that  judgment  of  imprisonment  cannot  be 
rendered  in  the  absence  of  the  defendant.  The  Kwg  v.  Har- 
rUort  and  Diikt^  12  Modern  Reports,  157;  (,Wni,  v.  Cnmip^ 
1  Va.  Cases  172,  175;  1  Chitty-s  Criminal  Law,  695,  and 
cases  cited  in  note  b,;  The  People  v.  7 at/lor^  H  Denio  (N.  Y.) 
91,  98;  Th^  People  v.  Wlnchell^  7  Cowen,  525;  see  note  i.  at 
the  end  of  the  case.  In  the  last  case  cited  it  is  said  "Sentence 
of  the  slightest  corporal  punishment  cannot  be  given  in 
4ibse7\tia,''''  Son  v.  The  People^  12  Wend.  H44;  TracipH  Ca^e, 
2h  Vt  93;  Rex  v.  Ilarris,  1  Raymond  267. 

It  is  contended  by  plaintiff  in  error  that  the  indictments 
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are  wholly  insufficient  in  that  no  oflfense  is  charged  therein; 
that  it  is  not  sufficient  to  allege  that  the  defendant  kept  and 
maintained  a  common  public  nuisance  by  "Then  and  there 
knowingly  permitting  intoxicating  liquors  to  be  vended  and 
sold  contrary  to  law/'  The  indictments  fail  to  allege  in 
what  respect  the  sale  was  contrary  to  law.  This  kind  of 
indictment  has  been  held  insufficient  in  State  v.  Brewing  Co,^ 
53  W.  Va.  591,  (45  S.  E.  924),  where  the  sufficiency  of  an 
indictment  similar  to  the  ones  at  bar  is  discussed;  see  also 
Cohen  V.  King  Knob  Club,  46  S.  E.  789,  (55  W.  Va.  108). 
"An  indictment  on  a  statute  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offense  in  the  acts  so  as 
to  bring  the  defendant  precisely  within  it."  Hampton-' h 
Case,  3  drat.  56;  State  v.  Wutter,  18  W.  Va.  306;  Gta^s 
Case,  33  drat.  827;  Yonngs^  Ca^ie,  15  drat.  664.  In  Mathews' 
Case,  18  drat.  989,  (syl.  pt.  3),  it  is  held:  "Anything  which  is 
good  cause  for  arresting  a  judgment  is  good  cause  for  revers- 
ing it,  though  no  motion  in  arrest  is  made.*'  This  proposi- 
tion was  approved  in  RandelVs  Case,  24  (Jrat.  6i6,  and  in 
Lemon'' s  Cane,  4  W.  Va.  755,  757,  also  in  State  v.  Miller^  6 
W.  Va.  600,  and  in  State  v.  McClung,  35  W.  Va.  280,  286. 
Although  there  was  no  demurrer  or  motion  in  arrest  of  judg- 
ment, the  indictments  being  fatally  defective  either  a  de- 
murrer or  motion  in  arrest  of  judgment  must  have  been  sus- 
tained, if  interposed,  besides  the  judgments  being  illegal 
must  be  reversed  and  the  indictments  quashed. 

liererxed. 


Braxnon,  Prksidknt,  {(UsHentuig)  : 

Judge  Saxders  and  I  dissent  for  the  reason  that  to  two 
indictments  the  defendant  pleaded  guilty,  and  a«  to  the  third 
took  no  exception  to  the  indictment  by  demurrer  or  motion  in 
arrest  of  judgment.  We  grant  that  on  demurrer  the  indict- 
ments would  be  bad,  but  only  in  a  matter  of  si)ecification 
They  charge  substantially  an  offense,  only  lacking  in  speci- 
fying the  kind  of  sale,  whether  on  Sunday,  to  an  infant,  to 
one  intoxicated,  or  otherwise.  It  is  going  far  to  say  that 
one  confessing  himself  guilty  under  such  an  indictment 
should  be  let  off.     He  waived  such  defect.     We  are  unwill- 
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ing  to  cast  aside  the  confession  on  two  indictments  and  the 
verdict  on  the  other.  We  are  willing  to  reverse  the  judg- 
ment, but  not  willing  to  quash  the  indictments.  We  would 
reverse  the  judgment  and  remand  the  causes  to  the  circuit 
court,  with  direction  to  award  writs  of  capias  ad  audiendum 
jvdiciumy  and  proceed  to  render  such  judgments  upon  the 
confessions  and  verdict  as  the  court  may  see  proper.  If  a 
defendant  is  not  in  court  when  sentence  of  jail  is  made,  what 
writ  is  there  to  hunt  him  and  put  him  in  jail?  I  do  not 
know  any.  State  v.  CampbdU  42  W.  Va.  247,  says  that  no 
imprisonment  can  be  imposed  until  he  is  brought  into  court 
under  a  capias  to  hear  judgment. 


CHARLESTON 
Oil  and  Gas  Well  Supply  Co.  v,  Gartlan  and  Ahner. 

Submitted  September  8,  1905.     Decided  November  7,  1905. 

1.  Action  — Commencement  of. 

It  is  weU  settled  in  this  State  that  the  date  of  the  original  sum- 
mons is  the  date  of  the  commencement  of  a  suit  or  action,  (p. 
272.) 

2.  Process — Alian  Suminofia. 

In  case  a  summons  is  returned  not  executed,  an  alias  writ  may 
issue;  and  if  that  be  similarly  returned  it  may  be  followed  by  fur- 
ther writs  until  service  is  made  upon  the  defendant,     (p.  273. ) 

3.  Pkocbss — Alias  HuminonH. 

An  alias  or  pluries  writ  or  summons,  regularly  issued,  is  the  con- 
tinuation of  an  original  valid  process,  and  not  the  inception  of  a 
new  suit  or  action,     (p.  213.) 

4.  Abatement — Non-Rmdent  Defendant. 

In  order  that  a  suit  or  action  may  abate  under  the  provisions  of 
section  8.  chapter  125  Code,  the  return  on  the  writ  must  show 
that  the  defendant  is  a  non-resident;  the  fact  alone,  that  he  is 
**Not  found"  is  not  sufficient  to  abate  the  suit  or  action,     (p.  273.) 

5.  Dismissal — Failure  to  File  Declaraticm, 

A  suit  or  action  may  not  be  dismissed  at  rules  in  the  office  by 
the  clerk  for  want  of  declaration,  where  the  process  has  not  been 
executed,  unless  defendant  appears  and  enters  a  rule  for  bill  or 
declaration,     (p.  274.) 
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(5.     Dismissal  — /'a i7«/*«  to  File  Declaration. 

Where  the  original  summons  has  been  regularly  returned  by  the 
sheriff  "Not  found"  and  alias  writs  have  thereafter  issued  and 
been  likewise  returned  and  continuances  have  been  entered  at 
rules  by  the  clerk  regularlv  each  month  until  the  declaration  is 
filed,  the  suit  or  action  does  not  abate,     (p.  27o. ) 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  United  States  Oil  &  Gas  Well  Supply  Com- 
pany against  J.  A.  Gartlan  and  others.  Jud^nnent  for  de- 
fendants, and  plaintiff  bringfs  error. 

Rehearing  denied  January  9,  1906. 

E.  McSwEEXEY,  Chas.  a.  Smith,  and  Dave  I).  Johnson, 
for  plaintiff  in  error. 

Van  Winkle  &  Ambler  and  A.  G.  Patton,  for  defendants 
in  error. 

McWhorter,  Juixje: 

On  December  31st,  1908,  Tnited  States  Oil  and  Gas  Well 
Supply  Company  sued  out  of  the  circuit  clerk's  office  of 
Wood  county  its  summons  against  J.  A.  Gartlan  and  W.  H. 
Ahner  returnable  to  January  rules  1904  to  answer  plaintiff 
of  a  plea  of  trespass  on  the  cise  in  aHma/ipatit  damages  $10,- 
000,  which  writ  was  returned  by  the  sheriff  of  Wood  county 
"Not  found."  On  the  9th  day  of  January  an  alias  summons 
was  issued  returnable  to  February  rules,  which  was  returned 
by  said  sheriff  "Not  found  in  my  bailiwick. '"  On  the  23rd 
day  of  February,  1904,  still  another  summons  was  issued 
returnable  to  April  rules  and  likwise  returned  "Not  found 
in  ray  bailiwick.'*  On  the  25th  day  of  February  the  plain- 
tiff tiled  in  the  said  clerk's  office  an  affidavit  of  Henry  M. 
Miller,  secretary  of  the  plaintiff  company,  for  an  attachment 
against  the  said  defendants  and  on  the  27th  day  of  February 
the  clerk  of  said  court  issued  an  order  of  attachment  against 
said  defendants,  which  order  was  sent  to  the  sheriffs  of 
Wood,  Marion  and  Wetzel  counties,  respectively,  to  be 
served  on  South  Penn  Oil  Co.  and  Thomas  Gartlan  who  had 
been  designated  by  the  plaintiff  as  being  indebted  to  or  hav- 
ing in  their  possession  the  effects  of  the  defendants,  requir- 
ing them  to  answer  said  garnishment  in  the  circuit  court  of 
Wood  county,  and  on  the  29th  of  March,  1904,  the  plaintiff 
gave   bond    in   the   penalty  of  $15,000  wiien  the  sheriff  of 


Digitized  by 


Google 


W.  Va.]  Oil  &  Gab  Well  Sup.  Co.  v.  Gartlan  &  Ahner.  269 

Wetzel  county  was  directed  to  take  possession  of  the  personal 
property  which  had  been  by  him  levied  upon  in  his  county, 
which  he  did.  And  at  the  March  terra,  1904,  of  the  circuit 
court  of  Wood  county  the  attachments  were  docketed  on 
motion  of  plaintiff.  On  the  22nd  of  March  the  South  Penn 
Oil  Co.  tendered  and  tiled  its  answer  as  ^rnishee.  On  the 
26th  day  of  March,  1904,  A.  G.  Patton  appeared  for  de- 
fendants sofely  for  that  purpose  and  moved  the  court  to 
quash  plaintiff's  affidavit  for  attachment,  of  which  the  court 
took  time  to  consider  and  on  the  13th  of  April  the  court 
overruled  the  motion  to  quash,  to  which  ruling:  of  the  court 
defendants  excepted. 

At  the  May  rules,  1904,  plaintiff*  tiled  an  affidavit  for  an 
oixler  of  publication  under  the  provisions  of  section  3  chap- 
ter 124,  Code,  in  case  of  process  having  been  twice  returned 
not  found  against  the  defendant  in  the  county  in  which  he 
resides,  which  order  of  publication  wjis  duly  published  and 
ix)sted;  the  clerk  of  the  court  at  each  of  the  subsequent  rules 
entered  an  order  continuing  for  declaration  until  the  Novem- 
ber rules,  1904,  when  the  declaration  was  tiled. 

On  the  21st  of  Noveml3er,  1904,  the  defendant  W.  H. 
Ahner  by  his  attorney  appeared  "for  the  following  purpose 
only  and  not  otherwise,  and  moved  the  court  to  dismiss  the 
attachment  docketed  in  this  cause  at  a  former  term  on  the 
ground  that  the  same  was  not  issued  in  a  pending  suit  and 
there  is  no  suit  now  pending  to  support  such  attachment  at 
this  time.  And  the  questions  arising  upon  such  motion  are 
set  down  for  argument.''  Which  motion  was  afterwards  on 
the  27th  day  of  December,  1904,  sustained  and  the  attach- 
ment theretofore  issued  and  levied  in  the  action  was  quashed, 
released  and  discharged  and  judgment  for  costs  against  the 
plaintiff.  To  the  opinion  of  the  court  in  sustaining  said 
motion  and  dismissing  said  attachment,  releasing  the  prop- 
erty levied  on  and  discharging  the  garnishee  the  plaintiff  by 
its  counsel  excepted.  The  plaintiff  obtained  from  this  Court 
a  writ  of  error  and  supersedea^s  and  says,  that  the  circuit 
court  erred  in  sustaining  the  motion  to  dismiss  the  attach- 
ment and  in  dismissing  and  quashing  the  same  and  in  releas- 
ing and  discharging  the  levy  made  under  said  attachment 
and  rendering  judgment  for  costs  against  plaintiff  in  favor 
of  defendant  Ahner.     The  defendants  by  counsel  assign  as 
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cross-error,  tliat  the  court  erred  in  overruling  defendants 
first  motion,  made  April  13th,  1904,  to  quash  the  attachment. 

It  is  contended  by  defendants'  counsel  that  the  statement 
in  the  affidavit  for  attachment  giving  the  nature  of  plaintiflTs 
claim  is  not  sufficient.  The  statement  shows  that  the  first 
item  was  a  note  of  $2,000  made  by  the  defendants  to  the 
plaintiff,  that  the  note  was  not  paid  when  it  became  due  and 
payable  by  the  said  defendants  and  that  the  same  was  pro- 
tested for  non-payment,  giving  the  amount  of  the  protest 
fees,  and  that  by  reason  thereof  the  plaintiff  had  suffered  the 
loss  of  said  debt  and  interest  and  was  obliged  to  pay  said 
protest  fees,  and  that  there  was  due  and  payable  to  plaintiff 
from  said  defendants  the  full  amount  of  said  note  $2,000 
with  interest  from  the  2nd  day  of  September,  1903,  and  the 
protest  fees;  and  stating  further  that  the  said  defendants  were 
indebted  to  plaintiff  for  goods,  wares  and  merchandise  sold 
and  delivered  by  plaintiff  to  the  defendants  at  their  request 
in  the  sum  of  $5,080.77  with  interest  on  said  last  named  sum 
from  May  1,  1903,  and,  "That  the  amount  at  the  least,  which 
the  affiant  believes  the  said  plaintiff  is  justly  entitled  to 
recover  in  the  above  entitled  action  at  law  instituted  by  the 
said  United  States  Oil  and  Gas  Well  Supply  Company 
against  the  said  J.  A.  Gartlan  and  \V.  H.  Ahner,  is  the  sum 
of  seven  thousand  and  eigthy-two  dollars  and  fifteen  cents 
($7,082. 15)  together  with  the  interest  on  two  thousand  and  one 
dollars  and  thirty-eight  cents  ($2,001.38)  thereof  from  Sep- 
tember 2,  1903,  and  interest  on  five  thousand  and  eight 
dollars  and  seventy-seven  cents  ($5,080.77)  thereof  from  May 
1,  1903.'- 

It  is  objected  that  the  affidavit  states  "that  an  itemized 
account  of  plaintiff's  claim  both  for  the  amount  due  upon 
said  promissory  note  and  said  merchandise  account  will  be 
filed  in  the  above  styled  action,  the  same  being  designated  as 
''Exhibit  A"  with  plaintiff's  declaration,  which  this  affiant 
prays  may  be  considered  and  treated  as  an  exhibit  accom- 
panying this  affidavit;"  is  a  concession  that  the  affidavit  is 
incomplete  and  insufficient  without  said  exhibit,  and  the 
same  not  being  filed  therewith  the  affidavit  must  fall.  The 
affidavit  without  the  exhibit  sets  out  sufficiently  the  nature 
of  plaintiff's  claim  to  give  notice  to  the  defendants  thereof, 
and  this  reference  to  the  exhibit  may  be  treated  as  surplusage. 
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The  affidavit  sets  out  two  grounds  as  existing  for  the  attach- 
ment, the  first  is;  that  the  defendants  Gartlan  and  Ahner  had 
concealed  themselves  so  that  a  summons  could  not  be  served 
upon  them  and  had  avoided  the  service  of  process  upon  them 
in  said  action  after  they  had  learned  by  report,  publication, 
and  news  items  published  in  the  newspapers  of  the  City  of 
Parkersburg  of  the  pendency  of  said  action  at  law,  that  in 
consequence  of  their  avoiding  service  of  process  in  said 
action  plaintiff  had  been  unable  to  obtain  service  of  the  sum- 
mons upon  the  defendants  in  said  Wood  county,  that  the 
defendants  had  purposely  kept  away  from  said  Wood  county 
and  out  of  the  reach  and  sight  of  the  sheriff  thereof  in  order 
to  avoid  the  service  of  summons  upon  them  by  the  sheriff 
and  by  reason  of  said  defendants  avoiding  service,  absenting 
themselves  from  said  county  and  keeping  out  of  reach  and 
sight  and  away  from  the  sheriff  while  in  said  county  had 
avoided  the  service  of  summons  upon  them  by  the  sheriff  of 
said  Wood  county.  It  is  not  stated  in  this  ground  for  attach- 
ment that  said  defendants  were  residents  of  Wood  county, 
and  no  reason  is  given  in  the  affidavit,  what  obligation  they 
or  either  of  them  were  under  to  be  in  WockI  county  or  why 
they  should  at  any  time  be  found  therein,  nor  is  it  shown 
with  sufficient  particularity  what  they  did  to  prevent  service 
of  process  upon  them  in  said  action.  It  does  not  even  allege 
that  the  sheriff  made  any  effort  to  find  them,  that  he  went  to 
the  place  or  places  where  they  were  in  the  habit  of  staying 
and  failed  to  find  them  there,  or  that  he  sought  to  find  them 
at  all — from  all  that  appears  in  the  affidavit  the  sheriff,  on 
receiving  the  process,  from  his  seat  in  his  office  may  have 
returned  the  process  "Not  found. "^^  Even  if  residents,  the 
defendants  may  have  been  absent  from  the  county  on  legiti- 
mate business,  no  act  is  shown  at  intentional  concealment  or 
effort  to  dodge  the  officer  to  prevent  service.  Sandheger  v. 
Honey,  26  W.  Va.  221-224;  Ihlaphun  v.  ArmMrong,  21  W. 
Va.  211,  (syl.  pt.  2).  The  second  ground  stated  is,  that  the 
defendants  had  assigned  or  disposed  of  all  their  property 
with  intent  to  defraud  their  creditors,  and  especially  the 
plaintiff,  that   the  defendants  wei'e  insolvent  and  since  the 

institution  of  said  action  at  law  and  on  or  alx)ut  the day 

of  January,  1904,  made  a  pretended  assignment,  disposition, 
or  sale  of  all  their  drilling  tools  and  also  their  contracts  with 
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the  South  Penn  Oil  Co.  for  drilling  oil  wells  in  West  Vir- 
ginia to  one  Thomas  Gartlan;  that  the  said  pretended  sale, 
disposition,  and  assignment  was  false  and  fictitious,  without 
any  intention*  on  defendant's  part  to  sell  such  property  to 
said  Thomas  Gartlan,  but  for  the  purpose  of  placing  the 
same  beyond  the  reach  of  the  creditors  of  defendants  and 
especially  the  plaintitf,  that  they  had  not  delivered  possession 
to  said  Thomas  Gartlan  of  the  said  property,  and  that  since 
the  said  pretended  sale  and  assignment  defendants  had  been 
and  still  were  in  possession  of,  using  and  controlling  said 
property,  and  averred  that  the  said  defendants  since  their 
pretended  assignment  had  made  repeated  statements  to  their 
creditors  that  they  intended  to  use.  possess  and  occupy  their 
said  property  for  the  drilling  of  oil  wells  for  the  South  Penn 
Oil  Co.  and  others,  and  especially  to  complete  their  contracts 
for  the  drilling  of  oil  wells  for  the  said  South  Penn  Oil  Co., 
which  contracts  the  defendants  had  made  a  pretended  dispo- 
sition of  to  Thomas  Gartlan,  and  further  stated  that  Thomas 
Gartlan  would  settle  the  indebtedness  of  defendants;  that 
Thomas  Gartlan  was  a  brother  of  the  said  J.  A.  Gartlan,  the 
defendant,  and  was  also  a  stockholder  in  and  a  director  of  the 
said  plaintil  company  and  at  the  time  of  said  pretended  assign- 
ment and  disposition  of  said  property  had  knowledge  of 
defendant's  insolvency,  defendants'  indebtedness  to  said  com- 
pany, and  the  pendency  of  said  action  at  law.  This  distinctly 
alleges  a  false  and  fraudulent  sale  by  the  defendants  of  all  of 
their  property  to  the  brother  of  one  of  the  defendants  for 
the  purpose  of  placing  their  property  beyond  the  reach  of 
their  creditors;  that  they  retained  possession  of  the  property 
using  and  controlling  the  same  as  their  own,  the  pretended 
purchaser  having  knowledge  of  the  insolvency  of  the  de- 
fendants, of  their  indebtedness  to  plaintiff  and  of  the  pend- 
ency of  this  action.  The  material  facts  under  the  second 
ground  for  attachment  are  sufficiently  set  out  in  the  affidavit. 
Was  there  a  suit  pending  at  the  time  the  judgment  was 
rendered  quashing  and  dismissing  the  attachment  by  the 
court  in  November,  1904^  ''The  process  to  commence  a 
guit,  shall  be  a  writ  commanding  the  officer  to  whom  it  is 
directed,  to  summons  the  defendant  to  answer  the  bill  or 
action."  Chapter  124,  section  5,  Code.  "It  is  a  general 
rule,  except  where  it  has  been  otherwise  provided  by  statute. 
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that  an  action  is  deemed  commenced,  so  far  as  the  parties  to 
it  are  concerned,  from  the  time  that  the  writ  or  summons  is 
sued  out.'' — 1  Cyc.  747.  It  is  well  settled  in  this  state  that 
the  date  of  the  original  summons  fixes  the  date  of  the  com- 
mencement of  the  suit  or  action. — FervelJ  v  FerrelU  53  W. 
Va.  514;  Blowpipe  Co.  v.  Spencer,  46  W.  Va.  590,  <33  S.  E. 
342);  Lamhert  v.  Eimgn,  42  W.  Va.  813,  (26  S.  E.  431); 
Ahmij  V.  Ohio  Lmnber  Co,,  45  W.  Va.  446,  (32  S.  E.  256); 
see  also  Justis'  Annotations  to  Code,  756.  And  section  3, 
chapter  124,  Code,  provides  for  alias  and  other  proper  pro- 
cesses when  the  original  summons  has  been  returned  not 
executed.  And  in  20  Enc.  PL  &  Pr.  1178,  it  is  said:  ''When 
a  summons  is  returned  not  executed,  the  plaintiif  may  have 
an  alias  summons  issued,  and  upon  failure  to  obtain  service 
of  the  latter,  pluries  writs  may  issue  successively  until  the 
defendant  is  served.''  And  24  Am.  &  Eng.  Enc.  of  Law 
(1st  Ed.),  524:  ''In  case  a  summons  is  returned  not  exe- 
cuted-, an  alias  writ  may  issue;  and  if  that  be  similarly  re- 
turned, it  may  be  followed  by  pluries  writs  until  service  is 
made  upon  defendant."  Railroad  Co.  v.  Broum,  90  Va. 
340.  "Where  previous  writs  of  summons  have  failed  for 
ineffectual  service  or  other  irregularities,  plaintiff  is  entitled 
to  an  alias  writ.'" — 1  Bar.  Chan.  Pr.  pages  251-252.  "An 
alias  writ  or  summons  regularly  issued  is  the  continuation  of 
an  original  valid  process,  and  not  the  inception  of  a  new  suit." 
— 1  Cyc.  748,  citing  Inmirance  Co.  v.  Vaughn,  88  Va.  832, 
(14  S.  E.  754),  and  many  other  authorities. 

Defendant  in  error  contends  that  upon  the  return  of 
the  first  summons  "Not  found"  the  action  abated  under 
section  8,  chapter  125,  Code.  This  could  not  have  been 
the  result  because  the  officer  receiving  the  process  not 
knowing  the  defendants  resided  out  of  his  county  nor  that 
they  resided  out  of  the  state,  could  not  and  did  not  return 
them  "Non-residents,"  and  such  return  was  necessary  to 
effect  an  abatement  of  the  action  under  said  section. 

It  is  contended  there  was  no  suit  pending  because  no  dec- 
laration was  filed  within  three  months  from  the  issuing  of 
the  writ.  Section  6,  chapter  125,  Code,  provides  that  the 
defendant  may  appear  at  the  rule  day  at  which  the  summons 
is  returnable  and  enter  a  rule  for  declaration,  in  case  the 
same  is  not  filed,  and  if  plaintiff  fail  to  file  his  declaration  at 


18 

Digitized  by 


Google 


274     Oil  &  Gas  Well  Sup.  Co.  v.  Gartlan  &  Ahner.      [58 

the  succeeding  rule  day,  or  shall  at  any  time  after  the  de- 
fendant's appearance  fail  to  prosecute  his  suit  he  should  be 
non-suited,  etc.  Section  7  provides  that  "If  three  months 
elapse  after  the  process  is  returned  executed  as  to  any  one  or 
more  of  the  defendants,  without  the  declaration  or  bill 
l^eing  file'd,  the  clerk  shall  enter  the  suit  dismissed,  although 
none  of  the  defendants  may  have  appeared."  There  is  no 
provision  in  the  statute  for  the  dismissal  of  a  case  for  want 
of  declaration  where  the  process  has  not  been  executed.  The 
clerk  in  the  case  at  bar  entered  his  continuances  at  rules  for 
declaration,  from  January  Rules,  1904,  for  every  month  to 
November  Rules,  when  the  declaration  was  filed.  In  some 
states  it  is  held  that  an  alias  should  be  tested  at  the  time  of 
the  return  of  the  former  summons  and  the  same  to  be  con- 
tinued from  term  to  term  until  service  is  secured.  It  is  so 
held  in  Tennessee,  also  in  Kentucky.  In  SJatton  v.  Jonmn^ 
4  Hayw.  196,  it  is  held  that:  ''When  process  has  been  com- 
menced, it  must  be  pursued  without  any  chasm,  and  every 
subsequent  process  must  l^  dated  on  the  day  of  the  preced- 
ing process.-' — So  in  Danghertij  v.  Sltov:n^  1st  Heisk  302. 
In  Parhr  v.  Grayaon^  1  Nott  &  McC.  171,  it  is  held  that: 
"An  alias  ought  to  be  tested  at  the  return  of  the  original 
capias  and  made  returnable  to  the  next  ensuing  term.  A 
case  is  out  of  court  when  the  proceedings  have  l>een  sus- 
pended more  than  a  year,"' clearly  implying  that  there  might 
be  a  suspension  of  less  time  than  a  year.  In  McClurg  \, 
Fryei\  15  Pa.  St.  293,  it  is  held:  "A  summons  in  a  case  on 
a  guaranty  in  writing,  issued  above  four  years  after  the  right 
of  action  on  the  guaranty  arose,  was  returned  nihU^  and  an 
alias  summons  issued  above  five  years  from  the  issuing  of  the 
first:  Ueld^  that  the  original  and  alias  were  so  connected  as 
to  prevent  the  running  of  the  statute  of  limitations,  from  the 
time  of  the  issuing  of  the  original  summons."  In  that  case 
at  page  295  it  is  said  in  the  opinion,  "The  alias  suit  was 
instituted  within  six  years  of  the  first,  that  is  to  say,  about 
five  years  after  the  first  summons.  The  first  summons  was 
not  served,  the  second  was.  The  second  suit  was  for  the 
same  cause,  was  entitled  an  alias,  and  so  marked  on  the 
record;  and  this,  as  it  has  teen  held,  is  so  connected  and 
linked  with  the  first  as  to  be  a  continuation  or  reiteration  of 
the  original,  and  so  indissolubly  connected  as  to  be  one;  and 
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that,  so  far  as  the  statute  is  concerned,  it  stops  running  from 
the  institution  of  the  first  process." — Zi/nfi  v.  McMUlen^  3 
Penn.  &  Watts  (Pa.),  170;  Schlmsei^  v.  Lesher,  1  Dall.  411. 
In  Magavj  v.  Clarh  6  Watts  (Pa.)  529,  it  is  said:  "To  save 
the  bar  of  the  statute  of  limitations,  the  plaintiff  may  reply 
a  writ  issued  within  six  years,  but  he  must  show  that  it  has 
been  continued  down  to  the  time  of  declaring.  These  con- 
tinuances are  mere  matters  of  form,  and  may  be  entered  at 
any  time,  1  Dall.;  2  Dall.  378;  8  Serg.  &  Rawle  380;  5  Rawle 
254;  2  Salk.  240,  provided  there  be  a  ground  laid  for 
entering  them  by  having  a  return  of  the  first  writ.'' 

Counsel  for  defendants  in  error  cite  8Jninioni<\\  SluunanH^ 
48  S.  E.  833,  where  it  is  said:  "Summons  commencing  the 
action  must  te  followed  by  the  filing  of  a  declaration  within 
a  sjiecified  time,  else  the  entire  proceeding  fails.  The  attach- 
ment is  process  out  of  the  main  suit  and  depends  upon  the 
main  action.  It  must  stand  upon  it,  and  as  a  declaration 
brings  into  the  record  the  true  nature  of  the  plaintiff's  claim, 
the  defect  in  the  proceeding  which  quashes  the  attachment 
appears  in  an  instrument  that  is  vital  to  the  existence  of  that 
writ.'"  The  specified  time  within  which  the  summons  com- 
mencing a  suit  must  be  followed  by  the  filing  of  a  declara- 
tion, only  applies  when  the  summons  has  been  executed  or 
when  there  is  an  appearance  by  the  defendant  and  a  rule 
given  the  plaintiff  to  file  his  declaration.  In  the  case  at  bar 
there  is  no  variance  between  the  affidavit  for  the  attachment 
and  the  declaration  when  it  was  filed,  and,  as  the  defendants 
had  neither  been  served  with  process  nor  had  appeared  in  the 
action,  the  same  had  not  abated  or  been  dismissed.  Objection 
is  made  to  the  affidavit  for  and  the  order  of  publication,  but 
as  the  circuit  court  took  no  action  as  to  that,  it  cannot  arise 
here. 

For  the  reasons  herein  stated  the  judgment  of  the  circuit 
court  in  quashing  the  attachment  and  releasing  the  same,  and 
dismissing  the  action,  is  reversed  and  the  case  remanded  to 
the  circuit  court  of  Wood  county  for  further  proceedings  to 
be  had  therein. 

Rei'ii'sed. 
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CHARLESTON 

KoBKRTS  r.  Hickory  Camp  Goal  and  (.'oke  Co. 
Submitted  September  13,  1905.     Decided  November  7,  1905. 

1 .  J  U8TICKS— Jw  rifidicthn . 

Justice's  Courts  in  this  Stute  are  statutory  courts  of  limited  jur- 
isdiction and  are  not  courts  of  record,    (p.  279.) 

2.  JrsTirEs — Partien  def^ndvnt. 

A  justice  is  without  jurisdiction  in  an  action  brought  by  him 
against  a  defendent  who  is  a  resident  of  this  State,  but  not  of  the 
county  in  which  the  action  is  brought,  the  cause  of  action  having 
arisen  in  the  county  of  defendant's  residence,     (p.  279.) 

;i.     J  U8TICE8 — Jurhdiction — Atturhiitent. 

And  in  such  case  the  justice  being  without  jurisdiction  in  the 
principle  action  acquires  no  jurisdiction  by  attachment  and  garn- 
ishment of  the  debtor  of  the  defendant  in  the  justice's  county, 
(p.  280.) 

4.  J IJSTICES  -  Jarvidictiva  —A  ttachmitit. 

The  justice  being  without  jurisdiction,  his  judgment  in  the  prin- 
cipal action,  as  well  as  that  upon  the  attachment  and  garnish- 
ment, is  void.     (p.  282.) 

5.  Gaknishment — Pay  mint  by  Garnui/tee — Void  Judgment. 

And  the  payment  of  the  money,  due  from  the  garnishee  to  the 
defendant  on  the  order  of  the  justice  is  no  protection  to  the  garn- 
ishee,    (p.  282.) 

G.     Judgment — Attack  on   Void  Judymtnt. 

A  void  judgment  may  be  declared  to  be  void  in  any  court  in 
which  it  may  be  presented,  whether  in  a  direct  or  collateral  pro- 
ceeding,    (p.  282.) 

Error  to  Circuit  Cburt,  Kanawha  County. 

Action  l)y  William  AI.  Roberts  against  the  Hickory  Camp 
Coal  and  Coke  Co.  Judgment  for  defendant,  and  plaintiff 
brings  error. 

Revenged, 
W.  S.  Laidlky,  for  plaintiff  in  error. 
T.  S.  Clakk   and   A.  W.  McDonald,  Jr.,    for  defendant 
in  error. 

McWhortkr,  Judge: 

William  M.  Koberts  brought  his  action  against  the  Hick- 
ory Camp  Coal  and  Coke  Co.,  a  corporation,  before  Justice 
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E.  H.  Ball,  of  Kanawha  county,  for  a  balance  of  $283.25  due 
on  a  contract,  with  interest  from  July  8,  1904.     The  defend- 
ant appeared  and  Hied   his   answer  admitting  the  claim  of 
plaintiff  but  setting  up  the  fact  that  it  was  served  with  a  sug- 
gestion in  a  certain  suit  pending  liefore  J.  B.  Champe,  a  jus- 
tice of  Fayette  county,  in  which  the  Imi>erial  Colliery  Com- 
pany  was   plaintiff   and   the   said   Rol:)erts   was   defendant, 
requiring  it  to  show  what  was  due  from  it  to  Rol^erts;  that 
afterwards  in  said  suit  it  was  ordered  to  pay  to  the  Imperial 
Colliery  Company  the  sum  of  §272.20,  the  amount  of  the 
judgment  of  the  Imi)erial  Colliery  Company  rendered  against 
Roberts   in   said  suit,    which  amount   was  paid  by   the  de- 
fendant. Hickory  Camp  Coal  and  (]oke  Co.,  to  R.  R.  Huddle- 
ston,  deputy  sheriff  of  Fayette  county,  on  the  6th  of  Febru- 
ary, 1904,  under  an  execution  then  in  his  hands;  and  admit- 
ting that  it  still  owed  to  plaintiff  Rol)erts  the  sum  of  Sll.OO, 
which  it  was  ready  to  \my.     Plaintiff  Roberts  tiled  a  replica- 
tion to  the  said  plea  or  answer  of  defendant  averring  that 
the  payment  set  up  by  the  defendant  claiming  to  have  Ijeen 
made  on  the  judgment  rendered  by  the  Fayette  county  justice 
was  no  payment  of  the  debt  sued  for  and  admitted  by  the 
said  plea  to  have  been  due  and  payable  to  plaintiff,  because 
there  was  no  valid  judgment  rendered  against  plaintiff  by  the 
Fayette  county  justice  in  favor  of  the  Imperial  Colliery  Com- 
pany,  for   want  of  jurisdiction;  that  plaintiff  Roberts  had 
always  been  a  resident  of  the  State  of  West  Virginia,  and  was 
then   and  had  been  for  years  past  a  resident  of   Kanawha 
county.  West  Virginia;  that  no  summons  or  other  process 
was  ever  served  upon  him  at  any  time  or  in  any  manner  in 
said  action  of  the  Imperial  Colliery  Company  against  him; 
that  he  never  had  any  notice  of  said  action  or  said  judgment 
until  the  defendant  set  up  the  same  as  defense  in  this  case; 
that  the  justice  in  Fayette  county  never  ol>tained  jurisdiction 
of  said  Roberts  in  said  action  and  could  not  render  any  valid 
judgment  therein,  and  could  not  legally  have  directed  the  de- 
fendant in  this  case  to  pay  such  judgment  without  having 
such  jurisdiction,  and  that  all  that  was  done  by  said  Fayette 
county  justice  was  without  jurisdiction  and  without  authority 
of  law  and  was  null  and  void;  and  denied  the  existence  of  any 
valid  judgment  rendered  against  him  by  said  justice  in  the 
action  mentioned  in  defendant's  plea,   and  denied  that  the 
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payment  claimed  by  the  defendant  in  answer  to  the  sugges- 
tion was  any  payment  whatever  of  the  debt  here  sued  for, 
and  denied  that  he  ever  authorized  the  defendant  to  pay 
anything  whatever  to  the  Imperial  Colliery  Company,  and 
denied  tliat  he  owed  the  Imperial  Colliery  Company  any- 
thing, and  prayed  judgment  for  the  amount  sued  for  and  for 
which  the  defendant  admitted  it  had  owed  him.  Upon  the 
hearing  Justice  Ball  held  that  the  justice  of  Fayette  county 
had  no  jurisdiction  to  render  any  judgment  or  to  make  an 
order  for  the  Hickory  Camp  Coal  and  Coke  Company  to  pay 
said  judgment  and  that  the  judgment  and  order  against  the 
garnishee  were  null  and  void,  and  that  the  payment  claimed 
to  have  l)een  made  by  the  defendant  was  no  payment  of  the 
Roberts'  debt  against  it,  and  gave  judgment  for  the  amount 
sued  for,  $283.25.  The  defendant  took  the  case  by  appeal  to 
the  circuit  court  of  Kanawha  county,  where  on  the  13th  of 
June,  1905,  the  case  was  heard  and  the  following  order  en- 
tered: ''This  action  came  up  on  appeal  taken  by  the  deft, 
from  the  judgment  of  a  Justice  of  Kanawha  Co.  and  neither 
party  desiring  a  jury  the  same  is  submitted  to  the  Court,  and 
the  same  was  heard  upon  the  pleadings  made  up  tefore  the 
justice,  to-wit:  The  complaint  of  the  plaintiff,  the  answer  of 
the  deft,  and  the  replication  of  the  plff.,  all  in  writing  and 
tiled  herein.  That  the  evidence  adduced  by  the  deft,  was 
the  record  of  the  case  of  the  Empire  CoVury  Co,  v.  WlUiam 
RoherU^  tried  before  Justice  Chami>e,  in  Fayette  county,  W. 
Va.,  in  which  record  is  herein  filed,  and  the  evidence  adduced 
by  the  plaintiff  was  the  affidavit  of  W.  Rol^erts  sworn  to 
Feb.  17,  1905.  which  is  filed  herein,  and  by  agreement  be- 
tween the  parties  to  this  cause  said  affidavit  was  read  as  the 
testimony  of  said  Roberts  herein,  and  this  was  the  only  testi- 
mony adduced  on  the  trial.  The  deft,  objected  to  the  testi- 
mony of  Roberts,  not  because  its  form  in  affidavit,  but  to  the 
illegality  thereof,  which  objection  was  overruled  by  the 
Court,  to  which  ruling  the  deft,  excepted.  That  this  action 
was  for  the  sum  of  $283.25,  and  the  deft  admitted  that  it 
hatl  been  indebted  to  the  plaintiff  in  that  amount  but  claims 
that  it  had  paid  the  sum  of  §272.20  on  23  Aug.,  1904,  on  a 
suggestion  issued  in  the  said  case  of  the  Empire  Colliery  Co. 
V.  ir.  RohertH^  on  a  judgment  rendered  by  the  justice  in 
Fayette  county,  and  which  payment   it  was  claimed  by  the 
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plaintiff  was  no  payment  whatever.  This  court,  upon  con- 
sideration of  the  pleadings,  the  evidence  and  the  argument  of 
counsel  of  both  plaintiff  and  defendant,  is  of  opinion  that  the 
said  payment  claimed  to  have  been  made  was  valid  payment, 
and  the  deft's.  indebtedness  to  the  plaintiff  should  be 
reduced  to  that  extent.''  Then  follows  judgment  in  favor  of 
the  plaintiff  Koljerts  against  the  Hickory  Camp  Coal  and 
Coke  Co.  and  Citizens'  Trust  and  Guaranty  Co.  of  West  Vir- 
ginia, parties  to  the  appeal  bond,  the  sum  of  511.05,  balance 
due  plaintiff  after  deducting  the  sum  of  $272.20.  To  which 
finding  and  judgment  of  the  court  plaintiff  excepted  and  pro- 
cured a  writ  of  error  to  said  judgment  from  one  of  the  judges 
of  this  Court. 

The  crucial  question  involved  in  this  case  is  whether  Justice 
Champe  had  jurisdiction  to  enter  judgment  in  the  action  of  the 
Imperial  Colliery  Co.  against  Roberts,  in  Fayette  county. 
"The  jurisdiction  of  justices  of  the  peace  is  purely  statutory. 
They  have  only  such  judicial  powers  as  have  been  expressly 
conferred  ui>on  them  l>y  statute.  The  courts  of  justices  not 
l>eing  courts  of  record  or  of  general  jurisdiction,  there  is  no 
presumption  in  favor  of  jurisdiction  when  the  record  does 
not  disclose  it.''  18  Am.  «&  E.  E.  L.  (2d  E<1.)  17,  and  cases 
there  cited.  Sec.  10,  ch.  50,  Code,  clearly  defines  the  civil 
jurisdiction  of  justices  in  which  it  ])rovides  '\shall  not  extend 
to  any  action  unless  the  cause  of  action  arose  in  his  county, 
or  the  defendant,  or  one  of  the  defendants,  resides  therein, 
or  being  a  non-resident  of  the  State,  is  found,  or  has  property 
or  effects  within  the  county."  The  return  of  the  officer  on 
the  original  summons  shows  that  Roberts  was  not  found  in 
Fayette  county,  as  also  the  return  of  the  second  summons, 
and  the  record  contains  not  a  word  with  reference  to  the  res- 
idence of  Roberts  in  Fayette  county,  or  that  the  cause  of 
action  accruing  to  the  Imperial  Colliery  Co.  against  Roberts, 
or  any  part  of  it,  arose  in  said  county.  The  testimony  of 
Roterts  is,  and  the  fact  is  conceded  that  he  resides  and  has 
resided  for  the  last  eight  or  nine  years  in  Kanawha  county, 
and  that  he  was  never  a  non-resident  of  the  State  of  West 
Virginia';  that  no  summons  was  served  upon  him  in  the  suit, 
and  he  testified  that  he  had  no  notice  of  the  action  against 
him  in  Fayette  county;  that  the  Imperial  Colliery  Company 
had  its  office  and  place  of  business  in  Kanawha  county,  and 
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at  which  place  he  made  a  contract  with  said  Imperial  Colliery 
Company,  which  contract  was  the  basis  of  its  action.  It  is 
contended  by  counsel  for  defendant  in  error  that  the  Hickory 
Camp  Coal  and  Coke  Company  was  located  in  Fayette  coun- 
ty, "where  Roberts  was  working,  cutting  timber,  and  was, 
in  fact  most  of  the  time,  even  if  it  is  true  as  stated  in  his 
affidavit,  that  he  was  a  resident  of  Kanawha  county.''  This 
in  no  manner  appears  from  the  record,  the  only  matter  in 
the  record  that  would  indicate  that  the  defendant.  Hickory 
Camp  Coal  and  Coke  Co.,  was  in  Fayette  county,  is  the  fact 
that  the  return  of  the  sheriff  of  service  of  the  summons  on 
garnishee  states  that  it  was  served  on  the  company  by  deliv- 
ering a  copy  "to  G.  P.  Meadows,  the  president  and  general 
manager  of  said  compan.A',  he  being  a  resident  of  said  county 
and  found  therein  at  the  time  of  said  service.''  But  it  does 
not  appear  from  the  record  that  plaintiff  Roljerts  was  ever  in 
the  county  of  Fayette  for  any  purpose;  nothing  in  the  record 
to  show  that  the  cause  of  action  arose  in  Fayette  county,  but 
it  does  show  that  it  arose  in  Kanawha  county.  In  Harvey  v. 
Parl'ershurg  rmuravce  Co,,  37  W.  Va.  272,  syl.  pt.  3,  "The 
cause  of  action  generally  means  the  breach  of  duty  by  the 
defendant,  complained  of;'"  and  in  pt.  4,  "The  debtor,  un- 
less it  l)e  otherwise  provided,  must,  in  order  to  make  pay- 
ment, seek  the  creditors."'  In  this  case  Roberts  would  have 
to  pay  his  debt  to  the  Imperial  Colliery  Company  at  its  place 
of  business  in  Kanawha  county.  It  is  contended  by  defendant 
in  error  that  a  justice  has  jurisdiction  under  the  Constitution 
by  virtue  of  sec.  28,  Art.  8,  in  the  provision  that  "the  civil 
jurisdiction  of  a  justice  of  the  peace  shall  extend  to  actions 
of  a>(stfffij)sit,  debt,  detinue  and  trover,  if  the  amount  claimed, 
exclusive  of  interest,  does  not  exceed  $300 ; "  that  this  is  a 
general  jurisdiction  in  which  the  justices  are  given  original 
and  concurrent  jurisdiction  over  the  actions  named,  the  only 
limitation  in  such  actions  being  that  of  the  amount  in  con- 
troversy, which  can  not  exceed  $300.  But  said  sec.  28  con- 
fines such  jurisdiction  of  justices  to  their  county.  Under 
sec.  193,  ch.  50,  Code,  a  provision  is  made  for  attachments 
to  l>e  issued  by  justices  against  a  defendant  in  an  action 
where  the  ground  for  attachment  exists  as  set  forth  in  said 
section,  the  last  ground  being,  "If  the  defendant,  or  any  of 
the  defendants,  is  a  foreign  corporation,  or  a  non-resident  of 
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the  State,  such   justice  having  jurisdiction  of  the  action.'" 
But  there  is  no  provision  for  an  attachment  against  the  prop- 
erty of  a  defendant  who  is  a  resident  of  the  State  but  not  of 
the  county  in  which  the  justice  is  i)roceeding.     In  Mayer  v. 
Adaim,  27  W.  Va.,  244,  syl.  pt.  4,  it  is  held  :  ''The  jurisdic- 
tional facts  necessary  to  give  a  court  of  special  and  limited 
jurisdiction  a  right  to  act,  must  appear  in  tlie  record  of  its 
proceedings,  or  such  proceedings  will  l^e   regarded  as  had 
without  jurisdiction   and    therefore    as  absolute   nullities." 
Counsel  for  defendant  in  error  makes  their  contention  on  the 
theory  that  a  justice's  court  is  a  court  of  record,     In  Todd  v. 
Giitex^  20  W.  Va.,  464,  syl.  pt.  1,  "The  summons  in  a  jus- 
tice's court,  like  the  writ  in  a  court  of  record,  must  be  looked 
to  in  order  to  determine  the  plaintiff's  claim  upon  the  ques- 
tion of  jurisdiction."     ''The  forms  of  actions  now  existing 
shall  not  apply  to  justice's  courts,  and  there  shall   hereafter 
l>e  but  one  form  of  action  in  said  courts,  which  shall  be  de- 
nominated a  civil  action."'     Sec.  49,  ch.  50,  Code;  (fOmnov 
V.  DIU,  43  W,   Va.  54.     In  sixth  clause  of  sec.  66,  ch.  50, 
Code,  it  is  provided  that,  "The  action  shall  also  be  dismissed 
at   plaintiff's  cost,    whenever   it   appears   that   it   has  l^een 
brought  in  the  wrong  county,  or  for  any  other  reason  the 
justice  has  not  jurisdiction  thereof."     Mill   Co,  v.  Southern^ 
46  W.  Va.  754.     "The  plaintiff's  right  of  action,  the  effec- 
tiveness of  the  judgment,  and  the  protection  of  the  garnishee 
from  subseciuent  attack  after  payment  under  judgment,  de- 
pends  upon   the    principal   action,  its    rightful    institution, 
rightful   judgment   thereon,  and    rightful   execution   of  the 
judgment."     Wap.  on  Att.  and   Gar.,  sec.  474.     Under  the 
statute  Roberts  l)eing  a  resident  of  the  State  could  not  be 
sued  l>efore  a  justice  without  his  county.     The  plaintiff.  Im- 
perial Collieiy  Company,  knew  his  residence  was  in  Kana- 
wha county  and  the  attachment  being  subsidiary  to  the  main 
suit,  the  jurisdiction  depended  upon  the  principal  action,  and 
the  defendant  Kol)erts  not  being  a  resident  of  the   justice's 
county,  or  a  non-resident  of  the  State,  the  justice  did  not 
acquire  jurisdiction  by  the  attachment  proceeding.     J)orr  v. 
Bohr,  82  Va.  359,  syl.  pts.  3  and   4.     The   Hickory   Camp 
Ooal  and  Coke  Co.,  the  garnishee,  having  been  brought  into 
the  case  by  service  of  process,  was  bound  to  take  notice  of 
the  fact  that  its  creditor  Roberts  had  not  been  served  with 
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process,  and  it  must  have  known  that  his  residence  was  in 
Kanawha  county  and  not  in  Fayette,  and  it  was  clearly  its 
duty,  if  practicable,  to  have  brought  to  the  notice  of  its 
creditor  the  fact  that  his  debt  in  its  hands  was  sought  to  he 
sequestrated,  knowing  that  he  had  no  notice  of  the  proceed- 
ing, instead  of  paying  out  of  its  hands  the  fund  that  belonged 
to  him,  without  objection  or  protest.  Steirarf  v.  AHRuranee 
Co,^  45  W.  Va.  734;  I)oi*r  v.  Rohr^  i<upva;  flarriH  v.  Ball\ 
198  U.  S.  215.  The  plaintiff,  Imi>erial  (\)Iliery  Co.,  had  a 
complete  remedy  in  the  circuit  court  of  Kanawha  county 
against  Roberts,  including  attachment  against  the  proi)erty 
of  Roberts  in  Fayette  county  in  case  grounds  for  attachment 
existed;  there  Rol)erts  would  have  been  served  with  process 
and  could  have  made  his  defense,  if  any  he  had,  ])oth  against 
the  claim  in  the  principal  suit  and  also  against  the  attach- 
ment. "If  a  court  does  not  have  jurisdiction,  it  is  wholly 
unimportant  how  precisely  certain  and  technically  correct  its 
proceedings  and  decision  may  have  been;  its  judgments  and 
orders  are  mere  nullities,  and  may  not  only  be  set  aside  at 
any  time  by  the  court  in  which  they  were  rendered,  but  they 
may  be  declared  to  be  void  by  every  court  in  which  they  are 
presented.  The  v^oid  or  voidable  character  of  a  judgment 
depends,  then,  upon  wliether  the  court  by  which  it  was  ren- 
dered did  or  did  not  have  jurisdiction.  In  othei'  words  the 
distinction  turns  upon  the  defective  or  wrongful  execution  of 
the  power  to  hear  and  determine  a  cause,  which  renders  the 
judgment  merely  voidable,  and  the  lack  of  power  to  hear  the 
cause  at  all,  which  renders  the  judgment  void.""  17  Am.  and 
E.  E.  L.  (2nd  Ed.)  1048,  and  cases  there  cited;  and  29  Am. 
and  E.  E.  L.  1067,  where  it  is  said  of  a  void  judgment:"  ''No 
rights  are  acquired  or  divested  by  it.  It  neither  Ijinds  nor 
bars  any  one,  and  all  proceedings  founded  on  it  are  worth- 
less." The  Fayette  justice  had  acquired  no  jurisdiction  of 
the  person  of  defendant  Roberts,  and  Roberts  not  being  a 
non-resident  he  had  by  his  pretended  attachment  no  jurisdic- 
tion of  his  property.  So  having  neither  jurisdiction  of  de- 
fendant's person  or  property  the  justice  was  without  power 
to  render  any  judgment  in  the  case,  hence  the  judgment  is 
void  and  the  payment  by  the  Hickory  Camp  Coal  and  Coke 
Co.  was  without  authority,  and  it  is  in  no  wise  protected  by 
its  voluntary  payment.     Breicer  v.  Ilniton^  45   W.  Va.  106, 
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syl.   pt.    6;  Stewart  v.  AnHiiranee    Co.^  Idem,  734;  Wap.  on 
Att.  and  (xar.,  Sees.  926,  959  and  963. 

For  the  reasons  herein  given  the  judintient  of  the  circuit 
court  must  be  reversed  and  set  aside  and  this  Court  proceed- 
ing to  render  such  judgment  as  the  circuit  court  should  have 
rendered,  it  is  considered  that  the  plaintiff,  Wm.  M.  Roberts, 
recover  against  the  defendant,  Hickory  Camp  Coal  and  Coke 
Co.  and  the  Citizen's  Trust  and  Guaranty  Company  of  West 
Virginia,  the  surety  in  the  api)eal  bond,  the  sum  of  §299.05, 
the  principal  and  interest  of  the  plaintiff's  claim  from  July 
8th,  1904,  until  the  date  of  the  judgment,  with  interest  on 
said  sum  of  $299.05  from  June  13th,  1905,  until  paid,  and  the 
costs  about  his  action  in  that  behalf  exi)ended,  and  that  this 
judgment  l^e  certified  to  the  clerk  of  the  Circuit  Court  for 
execution  to  Ije  issued  thereon. 

RenrHvd. 


CHARLESTON 

Tracewell  v.  County. 
Submitted  June  15,  1905.     Decided  November  7,  1905. 

1 .  Instkuctionh. 

An  instruction  must  not  submit  a  quostion  of  law  to  the  jury, 
(p.  284). 

2.  Watekh — Surface  Waters. — DamaqeH, 

In  an  action  against  a  county  court  for  damage*  from  collecting 
surface  water  in  a  ditch  along  a  county  road  and  casting  it  in  a 
body  upon  land,  the  rule,  as  a  measure  of  damages,  that  if  the  land 
is  worth  as  much  in  market  value  after  the  injury  as  before,  no  re- 
covery can  be  had,  does  not  apply.  Nor  can  general  benefits  in  in- 
crease of  value  or  otherwise  from  the  construction  of  the  road 
common  to  all  in  the  vicinity  be  set  off  against  such  damages,  (p.  28.)). 
:J.     Public  Road — Surface  Watern. 

A  county  court  which,  by  a  ditch  made  by  it  along  a  public  road 
for  drainage,  collects  surface  water  and  casts  it  in  a  body  on  land, 
doing  damage,  is  liable  for  such  damage  by  reason  of  section  9,  of 
Article  3  of  the  Constitution,     (p.  286). 

Error  to  Circuit  Court,  Wood  County. 
Action  by  W.  S.  Tracewell  against  the  Wood  county  court. 
Judgment  for  defendant  and  plaintiff  brings  error. 

Rcverxid, 
V.  B.  Archer  and  Wm.  Beard,  for  plaintiff  in  error. 
John  F.  Laird,  for  defendant  in  error. 
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BuAxxox,  President  : 

W.  S.  Tracewoll  brought  an  action  of  trespass  on  the  case 
against  the  county  court  of  Wood  county  and  it  resulted  in  a 
verdict  and  judgment  for  the  county  court,  from  which  Trace- 
well  has  sued  out  a  writ  of  error.  The  action  was  for  dam- 
ages to  the  land  of  the  plaintiff  on  the  side  of  a  high  hill 
adjoining  the  city  of  Parkersburg,  known  as  Ft.  Boreman,  on 
which  land  the  plaintiff  had  dwelling  houses  standing  ui)on 
foundations.  The  declaration  alleges  that  the  county  court 
had  recently  constructed  a  i)ublic  road  along  the  side  of  the 
steep  hill  above  the  plaintiff's  land,  and  had  made  drains  or 
ditches  along  the  same,  which  drains  or  ditches  collected  in  a 
body  surface  water  flowing  upon  the  hillside  in  great  quan- 
tity, and  cast  the  same  in  a  body  upon  the  plaintiff's  land, 
carrying  and  depositing  mud  and  sediment  upon  it,  cutting 
and  eroding  its  surface,  creating  dampness  under  the  dwel- 
ling houses,  rendering  them  unhealthy,  injuring  their  foun- 
dations, and  causing  the  surface  of  the  ground  to  slip  and 
loosen  the  foundation  of  the  dwellings. 

The  plaintiff  assigns  it  for  error  that  the  court  gave  an  in- 
struction saying  that  a  county  court  is  not  responsible  to  an 
individual  in  damages  foi*  injury  sustained  in  .consequence  of 
the  neglect  of  the  county  court,  its  officers  or  agents,  to  per- 
form any  duty  enjoined  by  law,  unless  action  is  expressly  or 
by  necessary  implication  given  by  the  Constitution  or  statute; 
and  that  therefore,  in  this  case  the  jury  is  instructed  that  even 
though  they  believe  from  the  evidence  that  the  real  estate 
descril3ed  in  the  declaration  as  l)elonging  to  the  plaintiff  when 
the  cause  of  action  claimed  to  have  arisen  actually  belonged 
to  the  plaintiff,  and  even  though  the  jury  should  believe  that 
the  real  estate  by  reason  of  the  failure  and  neglect  of  the  de- 
fendant to  properly  construct  and  keep  in  repair  the  ditches, 
drains,  water-ways,  channels  and  sluices  mentioned  in  the 
declaration,  yet  unless  the  jury  believe  that  the  same  consti- 
tuted a  portion  and  part  of  the  public  road  mentioned  in  the 
declaration,  they  should  find  for  the  county  court.  This  in- 
struction is  bad.  First.  It  puts  a  proposition  of  law  to  the 
jury  for  its  decision.  It  leaves  it  to  the  jury  to  say  whether 
by  law  the  facts  stated  in  the  declaration  and  evidence  would 
give  an  action,  and  as  if  connected  with  that  question,  it  says 
that  if  the  plaintiff  was  injured  by  the  ditch,  yet  there  could 
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t)e  no  recovery  if  the  ditch  was  not  part  of  the  road.  If  the 
ditch  was  not  part  of  the  road  how  could  there  be  recovery? 
Or  how  could  there  be  any  connection  of  this  clause  with  the 
legal  proposition?  There  was  no  evidence  tending  to  show 
that  the  county  court  had  constructed  a  ditch  independent  of 
the  road.  There  is  no  connection  between  that  legal  propo- 
sition put  to  the  jury  in  the  opening  of  the  instruction  and 
the  hypothesis  of  the  ditch  not  being  a  part  of  the  road.  The 
instruction  is  confusing,  inconsistent,  misleading.  A  legal 
proposition  should  not  be  put  to  the  jury  for  its  decision. 
What  had  that  legal  proposition  to  do  with  the  theory  that 
the  ditch  was  not  a  part  of  the  road?  Second.  There  was 
no  evidence  of  any  ditch  made  by  the  county  court  separate 
and  apart  from  the  road,  and  the  instruction  put  a  theory 
not  arising  upon  the  evidence,  introduced  before  the  jury  a 
question  not  fairly  arising  on  the  evidence. 

Instruction  four  says,  that  even  if  the  jury  should  believe 
from  the  evidence  that  by  reason  of  the  construction  of  the 
road,  or  by  failure  to  keep  in  repair  the  ditches,  more  w^ater 
was  caused  to  flow  upon  the  land  of  the  plaintiff  than  flowed 
or  spread  on  it  before  such  construction  or  failure  to  keep  in 
repair,  this  would  not  entitle  the  plaintiff  to  recover,  unless 
by  reason  of  such  <3onstruction  or  failure  to  repair  surface 
w^ater  was  collected  and  cast  in  a  body  or  mass  upon  the  prop- 
erty of  the  plaintiff.  I  think  the  instruction  bad,  because  it 
goes  on  the  theory  that  more  surface  water,  spreading  as  sur- 
face water,  went  upon  the  plaintiff's  land  after  the  construc- 
tion of  the  road  than  before,  and  presented  a  question  of  fact 
not  developed  by  the  evidence;  for  whatever  the  evidence 
tended  to  show  as  to  increase  of  water,  or  flowage  of  water, 
upon  the  plaintiff's  land,  it  was  not  as  surface  water  continu- 
ing ajs  such,  but  in  a  body.  It  is  true  that  the  legal  proposi- 
tion put  in  that  instruction  is  sound.  To  render  the  de- 
fendant liable  its  w-ork  must  gather  surface  water  and  cast  it 
in  a  body  upon  the  plaintiff's  land.  McCray  v.  Tmcn  of  Fair- 
mont,  46  W.  Va.  442;  Clay  v.  St,  Alban.^,  43  Id.  259.  The 
instruction  does  not,  however,  seem  fitted  to  the  evidence. 

Instruction  number  three  says :  ''The  jury  is  instructed 
that,  unless  they  believe  from  the  evidence  that  the  ditches 
and  drains  *****  mentioned  in  the  declaration, 
are  part  of   the   public   road    of   Wood  county   mentioned 
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therein,  or  that  by  reason  of  construction  of  the  road  men- 
tioned in  the  declaration  of  this  cause,  they  should  find  a  ver- 
dict in  favor  of  the  county  court,  as  under  the  law  a  county 
court  is  not  liable  for  damages  sustained  by  any  person  by 
reason  of  any  defect  in  a  drain  or  ditch,  unless  said  drain  or 
ditch  form  a  constituent  part  of  a  public  road/'  As  above 
stated  no  evidence  tended  to  show  that  the  ditch  was  not  a 
part  of  the  public  road.  All  the  evidence  tended  to  show 
that  it  was  made  by  the  court  as  a  part  of  the  road.  There- 
fore, the  instruction  puts  a  theory  not  arising  from  the  evi- 
dence. It  is  irrelevent  to  the  case.  But  it  is  vague  and  in- 
complete in  one  of  its  material  clauses.  That  clause  in  the 
words  '*or  that  by  reason  of  construction  of  the  road  men- 
tioned in  the  declaration  in  this  case."'  What  followed  by 
reason  of  the  construction  of  the  road  ?  If  the  jury  believ^ed 
that  l)y  reason  of  the  construction  of  the  road,  what  ?  In- 
structions must  be  clear,  not  obscure.  The  sentence  is  in- 
complete. There  is  no  evidence  tending  to  dislocate  the  ditch 
from  the  i-oad. 

Instruction  five  told  the  jury  that  surface  water  is  like  the 
water  of  the  sea  which  each  may  fight,  consume,  repel  or  ex- 
pel without  regard  to  any  injury  to  another  proprietor,  an 
exception  being  that  such  water  cannot  be  collected  and  then 
cast  in  a  body  upon  the  property  of  another;  and  that  if  the 
county  court  constructed  the  ditches  on  its  property  for  the 
purpose  of  draining  off  from  its  property  the  surface  water, 
the  court  had  right  to  take  such  action,  as  it  would  not  be  lia- 
ble for  damages  from  the  flow  of  such  water,  unless  through 
construction  or  failure  to  keep  in  repair  such  ditches  surface 
water  was  collected  and  thrown  in  a  body  or  mass  upon  the 
land  of  the  plaintiff.  This  instruction  is  criticised  on  the 
ground  that  there  was  no  evidence  to  show  that  the  county 
court  was  making  simply  an  effort  to  keep  surface  water  from 
its  road.  This  criticism  is  untenable.  For  what  was  the 
ditch  made  ?  The  defendant  had  right  to  make  a  ditch  to  keep 
the  surface  water  from  its  road,  but  could  not  gather  it  in  a 
l)ody  and  cast  it  upon  the  plaintiff's  land. 

Instruction  six  told  the  jury  that  the  measure  of  the  dam- 
ages to  the  property  of  the  plaintiff  would  be  the  difference 
in  its  market  value  immediately  before  and  immediately  after 
the  time  when  it  was  claimed  that  the  damage  was  inflicted. 
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and  that  if  the  plaintiff's  property  was  worth  as  much  after 
as  before  the  injury,  the  jury  must  find  for  the  defendant. 
McCvaij  V.  Falrtmmt,  46  W.  Va.  442,  and  Blair  v.  City  of 
Charleston ^^  43  Id,  62,  are  eases  relied  on  for  this  proposi- 
tion. Those  cases  do  not  apply  to  this  case.  They  relate  to 
the  permanent  damages  to  property  by  reason  of  change  of 
grade  of  a  street,  enduring  damages,  while  this  case  is  for 
transient,  or  intermittent  injury,  ensuing  from  a  removable 
cause.  If  a  work  of  internal  improvement,  like  change  of 
grade,  leaves  the  property  fully  as  valuable  as  before,  the 
owner  is  not  injured;  but  can  we  conceive  that  any  one 
may  gather  surface  water  in  a  ditch  and  cast  it  in  bulk  upon 
a  town  lot,  filling  the  lot  with  mud,  flowing  under  a  house, 
depositing  debris  upon  the  surface  and  greatly  injuring  the 
daily  use  of  the  property,  and  defend  himself  by  saying  or 
proving  that  the  property  will  still  bring  as  much  as  before^ 
We  do  not  think  the  rule  put  for  tins  instruction  is  applica- 
ble in  this  case.  The  same  objection  applies  to  instruction 
eight.  The  grading  of  a  street  by  competent  authority  is  a 
lawful  act;  the  casting  of  surface  water  in  a  body  upon  a  lot 
is  not.  There  is  a  difference.  The  objection  to  the  evidence 
of  Tracewell  going  to  prove  that  coal  and  wood  could  l>e 
hauled  to  his  premises  by  the  new  road  was  improper.  It 
only  tended  to  show  benefit  to  him  from  the  new  road  com- 
mon alike  to  him  and  all  others.  He  could  not  be  charged 
with  them  in  offset  against  any  damages  he  might  be  entitled 
to.  The  evidence  of  Straus,  Deem  and  Kirk  tending  to  show 
that  the  property  of  the  plaintiff  was  worth  as  much  after  the 
alleged  injury  as  before,  and  to  show  an  appreciation  of  prop- 
erty along  the  road  would  be  inadmissible  under  principles 
just  stated. 

Instruction  one  for  the  defendant  was  objected  to.  It  told 
the  jury  that  the  burden  of  proving  the  allegations  of  the  de- 
claration was  ui^on  the  plaintiff,  and  if  the  jury  should  be- 
lieve from  a  consideration  of  all  the  evidence  that  the  plain- 
tiff had  failed  to  prove  his  case,  the  jury  should  find  for  the 
defendant,  and  that  the  law  did  not  require  the  defendant  to 
prove  that  it  was  not  guilty  of  inflicting  the  damage  charged 
in  the  declaration,  but  that  on  the  contrary  the  law  required 
the  plaintiff  to  "convince"  the  jury  that  he  had  sustained  loss, 
and  that  the  defendant  was  responsible  therefor.     We  see  no 
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objection  to  this  instruction.  The  word  ''convince*'  is  not 
improper  in  such  case.  The  jury  would  have  to  be  con- 
vinced by  the  evidence  of  the  facts  necessary  to  convict  the 
defendant  of  the  wron^  attributed  to  it. 

Instruction  ei^ht  is  bad,  because  it  told  the  jury  that  if  the 
construction  of  the  road  and  ditches  resulted  in  a  special  ben- 
efit to  the  plaintiff's  property  by  reason  of  increase  in  market 
value,  or  ''otherwise,''  then  such  special  l>enefit  might  be  off- 
set against  ''any  such  damage  i)ermanent  to  the  property 
arising  from  construction  of  the  road  to  the  extent  that  the 
jury  may  decide  to  be  right  and  proper."  Now,  the  won! 
"otherwise"  as  to  the  benefit  is  indefinite.  What  benefit  be- 
sides increase  in  market  value  is  here  meant?  Did  the  evi- 
dence tend  to  show  any  si)ecial  benefit  i  Increase  of  value 
w^ould  be  common  to  all,  and  should  not  be  charged  against 
the  plaintiff.  (ruijandotte  Co,  v.  Z??/.v/v>^*,  57  W.  Va.  417. 
Can  we  set  off  increase  of  value  by  reason  of  the  construction 
of  a  new  road,  a  result  common  to  all  of  the  neighborhood, 
against  that  damage  which  comes  to  a  particular  property 
owner  from  the  flowage  upon  his  lot  of  surface  water  in  body 
resulting  from  ditches  made  in  the  construction  of  the  road  ? 
Can  you  enter  into  a  process  of  debit  and  credit  in  such  case 
by  taking  the  damage  and  setting  off  the  l>enefits  ?  We  do 
not  think  you  can  do  this  in  such  a  case.  And  in  this  instruc- 
tion the  damages  spoken  of  are  permanent.  Is  the  word  per- 
manent here  meant  as  relating  to  a  cause  that  is  permanent? 
This  case  is  not  one  for  permanent  damages,  tecause  the 
source  of  the  injury  could  be  remedied,  the  damages  occa- 
sional or  intermittent,  and  besides  all  evidence  of  damages  af- 
ter suit  w^as  excluded,  and  we  do  not  see  that  the  introduc- 
tion of  the  question  of  permanent  damages  was  proper  in  this 
case. 

Instruction  nine  says  that  though  the  property  of  the  plain- 
tiff was  injured,  yet  if  it  was  due  to  unusual  flood  or  extra- 
ordinary rainfall  out  of  ordinary  experience,  and  that  the  in- 
jury would  not  have  occurred  except  for  such  unusual  flood 
and  rainfall,  and  not  from  the  construction  of  the  road,  the 
jury  should  find  for  the  defendant.  This  legal  proposition  is 
sound.  Clay  v.  aS'^  Albans^  43  W.  Va.  539.  But  there  is  no 
evidence  tending  to  prove  that  state  of  facts,  unless  it  be  of 
rains  after  the  suit.     That  evidence  was  excluded,  or  rather 
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the  jury  was  told  that  no  damage  was  claimed  after  suit  was 
brought. 

An  instruction  was  given  that  the  law  did  not  require  the 
county  court  to  furnish  a  drain  or  ditch  to  carry  water  away 
from  the  premises  of  the  place.  There  was  no  such  question 
Ijefore  the  jury.  No  one  claimed  that  the  defendant  was 
bound  to  make  a  drain  carry  to  away  the  water  from  plain- 
tiff's land.     It  was  irrelevent  to  the  case  before  the  jury. 

An  instruction  was  given  to  the  effect  that  Art.  3,  §  9,  of 
the  Constitution,  that  private  proi)erty  shall  not  be  taken  or 
damaged  for  public  use  without  comi^ensation,  does  not  make 
a  county  court  liable  for  damages  from  surface  water  where 
a  private  individual  would  not  1^  liable.  Probably  so ;  but 
this  instruction  affords  no  rule  for  the  guidance  of  the  jury. 
It  leaves  it  to  the  jury  to  say  when  a  private  individual  would 
te  liable  by  law\  It  makes  the  jury  the  judge  of  the  law.  It 
left  the  jury  to  say  when  an  individual  would  be  liable  by 
law,  and  if  he  would  l^e  liable,  then  the  county  court  would 
he:  liable,  and  if  he  would  not  be  liable,  the  court  would  not 
l^  liable.     The  instruction  is  no  guide  to  the  jury. 

An  instruction  w^as  given  that  if  the  jury  telieved  that  the 
plaintiff  sustained  damage,  and  that  damage  was  all  since  the 
institution  of  the  suit,  and  none  before,  the  jury  should  find 
for  the  defendant.  This  is  utterly  irrelevant  to  the  case.  No 
such  question  arose  from  the  evidence.  The  plaintiff  dis- 
claimed recovery  from  any  damage  after  the  suit. 

We  do  not  understand  that  any  contention  was  made  that 
if  the  cause  of  action  stated  in  the  declaration  was  sustained 
by  proof  the  county  would  not  be  liable.  Wafhins  v.  County 
Courts  30  W.  Va.  657,  is  cited  for  the  county  court,  but  for 
what  i)urpose  does  not  appear.  It  was  used  on  the  trial — 
referred  to  in  an  instruction.  It  is  not  in  the  brief  relied 
upon  to  disprove  the  liability  of  a  county  court  for  any  pub- 
lic work  which  injures  priv^ate  property,  either  by  an 
act  which  amounts  to  ''taking^'or  only  damages  the  property. 
That  case  has  no  application  to  this  case,  wliatever  may  be 
the  object  of  counsel  in  referring  to  it.  He  makes  no  argu- 
ment to  apply  it  to  this  case.  That  case  denies  recovery 
against  the  county  for  damage  to  the  i)erson  from  a  tree  left 
standing  too  close  to  the  road  which  fell  upon  the  person.  It 
was  claimed  that  the  county  should  have  cut  it  down.     That 
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was  (laraagre  to  the  persofi,  and  the  principle  stated  in  that 
case  is  doubtless  sound,  namely,  that  a  county  is  not  liable 
for  a  wrong  inflicting  injury  done  in  discharge  of  the  public 
functions  of  the  county  court  where  no  statute  gives  action. 
But  that  case  sustains  this  action,  if  its  cause  be  proven,  be- 
cause that  case  says  that  a  county  is  liable,  if  there  be  ex- 
press law  holding  it  liable  for  an  act,  and  in  this  case  the  ac- 
tion is  based  on  the  provision  of  the  Constitution  and  of 
section  1,  chapter  42,  of  the  Code,  ruling  that  case,  saying 
that  ''private  property  shall  not  l^e  taken  or  damaged  for 
public  use  without  just  compensation."  It  makes  a  county 
court,  as  well  as  a  municipal  corporation,  liable  for  its  acts 
and  works  which  take  or  damage  private  property  without 
the  consent  of  the  owner  or  without  compensation.  But  for 
that  provision  the  county  would  not  be  liable.  If  a  city  is 
liable  to  a  lot  owner  for  consequential  damages  from  change 
of  grade  of  a  street,  why  is  not  a  county  liable  for  damage  to 
land  from  water  thrown  upon  it  by  a  road  ditch?  Both  inju- 
ries come  from  the  performance  of  public  functions  by  the 
public  authority.  Indeed,  if  any  difference,  the  case  of  the 
county  is  plainer  for  liability,  because  it  causes  a  physical  in- 
vasion of  the  proi)erty.  It  is  a  taking,  and  actionable  under 
the  Constitution  as  it  was  before  the  words  "or  damaged'' 
were  put  in  it.  ''Discharging  water  upon  iV  (land)  is  a 
taking  within  the  meaning  of  the  Constitution.  "A  deposit 
of  stone  and  rubbish  ujwn  land  is  such  a  taking  as  to  require 
compensation."  Mills,  Em.  Domain,  §  30.  "The  backing 
of  water  so  as  to  overflow  the  lands  of  an  individual,  or  any 
other  superinduced  addition  of  water,  earth,  sand,  or  other 
material  or  artificial  structure  placed  on  land,  if  done  under 
statute  authorizing  it  for  the  public  benefit,  is  such  a  taking 
as  by  the  constitutional  provision  demands  compensation." 
PumpeUf/  y.  Green  Bay  Co.^  13  Wallace  166.  But  this  is 
not  material,  in  view  of  the  addition  of  the  words  "or  dam- 
aged" to  the  clause  as  it  was  before  the  Constitution  of  1872. 
This  subject  is  discussed  in  Johmon  v.  City  of  Parkershiirg^ 
16  W.  Va.  402.  The  same  rule  of  liability  applies  to  the 
county  courts  and  to  municipal  corporations.  It  is  useless  to 
rediscuss  this  matter.  See  15  Cyc.  656;  County  v.  Brmoer^ 
2  Am.  St.  R.  714;  Chicago  v.  Taylor,  125  U.  S.  161;  Louis 
on  Eminent  Domain,  §§  89,  229;  City  v.  Cramer,  13  Am.  St. 
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R.  504;    WeTidel  v.  Sjwkane^  91  Am.   St.   K.   825;  Brawn  v. 
City,  31  Pacific,  313,  314. 

For  these  reasons  we  reverse  the  judgment,  set  aside  the 
verdict  and  grant  a  new  trial. 

Rm^ersed, 


CHARLESTON 

State  v.  Brkm^s. 
Submitted  Septeml^er  12,  1905.    Decided  November  14,  1905. 

1.  Counsel  for  Prisoner — Withdrawal  of  Attorney. 

When  the  court  appoints  three  practicing  attorneys  to  aid  a 
prisoner  in  making  his  defense,  it  is  not  error  for  one  of  them  to 
withdraw  from  the  trial,  where  the  prisoner  makes  no  objection  to 
such  withdrawal,     (p.  293.) 

2.  Instructions— J^/tV?»  to  Set  Amle  VertJH  of  Jury—  Exceptions. 

A  motion  to  set  aside  the  verdict  of  a  jury,  on  the  ground  that 
the  lower  court  gave  certain  instructions  for  the  State,  w^ill  not  be 
entertained  in  this  Court,  unless  it  affirmatively  appears  from  the 
record  that  the  accused  objected  to  such  instructions  at  the  time 
they  were  offered,  and  excepted  to  the  ruling  of  the  court  in  giving 
them.     (p.  293.) 

3.  Criminal  Law — Accidental  KUlinrf — Criminal  Intent. 

In  determining  the  criminality  of  the  act  of  killing,  it  is  imma- 
terial whether  the  intent  was  to  kill  the  person  killed,  or  whether 
the  death  of  such  person  was  the  accidental  or  otherwise  uninten- 
tional result  of  the  intent  to  kill  some  one  else — the  criminality  of 
the  act  is  deemed  the  same,     (p  294.) 

Error  to  Circuit  Court,  Fayette  County. 

Jesse  Briggs  was  convicted  of  murder  and  brings  error. 

^iffinnefL 
McVey  &  Daxiels  and  Littlepage  &  Vickers,  for  plain- 
tiff in  error. 

C.  W.  May,  Attorney  General,  for  defendant  in  error. 

Sanders,  Judge: 

The  defendant,  Jesse  Briggs,  was  convicted  of  the  murder 
of  Woodson  Lyons  by  the  criminal  court  of  Fayette  county, 
and  sentenced  to  be  hanged;  and  a  writ  of  error  to  this  judg- 
ment was  allowed  by  one  of  the  Judges  of  this  Court.     The 
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defendant  was  tried  at  the  January  term,  1904,  of  said  court, 
and  on  a  motion  for  a  new  trial  he  filed  his  affidavit,  showing 
that  at  the  same  term,  and  within  a  few  days  after  he  was 
indicted,  he  appeared  before  the  court  and  stated  that  he  had 
no  money,  and  was,  therefore,  unable  t6  employ  counsel  to 
represent  him  upon  his  trial.  The  court  thereupon  appoint- 
ed Elmo  McVey,  an  attorney  at  law,  to  make  his  defense. 
Sliortly  thereafter,  and  on  the  26th  of  the  same  month,  the 
prisoner  was  arraigned  for  trial,  at  which  time  the  court  ap- 
pointed J.  W.  Daniel  and  E.  G.  Pierson,  attorneys,  to  assist 
McVey  in  his  defense.  After  the  jury  was  impaneled,  Pierson, 
without  the  prisoner's  consent,  voluntarily  withdrew  from  the 
case.  The  affidavit  also  shows  that  Pierson  was  an  attorney 
of  ability  and  experience,  while  McVey  and  Daniel  were  both 
young  and  inexperienced  attorneys.  The  affidavit  does  not 
expressly  state  that  Pierson  accepted  the  appointment,  and 
entered  upon  the  trial  as  one  of  the  attorneys,  but  presuma- 
bly he  did,  inasmuch  as  it  appears  therefrom  that  after  die 
jury  were  sworn,  he  withdrew.  It  does  not  api)ear  that  there 
was  an  objection  to  Picrson's  withdrawal,  nor  that  demand 
was  made  for  additional  counsel,  and  this  matter  was  not 
called  to  the  court's  attention,  nor  complained  of,  until  after 
verdict.  The  important  right  of  one  accused  of  crime  to 
have  tlie  assistance  of  counsel  in  making  his  defense  was 
denied  by  tlie  common  law\  When  the  government  charged 
a  person  with  treason  or  felony,  he  was  denied  this  privilege, 
and  only  such  questions  as  he  could  suggest  was  counsel 
allowed  to  argue.  But  the  framers  of  our  Constitution,  re- 
garding the  ])rotection  of  life  and  liberty  as  the  protection  of 
the  most  sacred  and  greatest  right  of  man,  promulgated  such 
constitional  provisions  as  to  throw  around  every  subject  of 
the  sovereignty  a  veil  of  protection  from  oppression  and 
wrong,  by  extending  to  every  citizen,  when  the  State  prefers 
a  charge  against  him  for  the  infraction  of  its  laws,  the  priv- 
ilege of  being  assisted  by  counsel  in  establishing  his  inno- 
cence, and  seeing  that  justice  is  done  him  when  called  upon 
to  answer  such  charge.  Tlie  law^  is  never  vindicated  by  tlie 
oppression  and  punishment  of  the  innocent,  nor  by  even  the 
I)unishment  of  the  guilty,  until  there  is  a  fair  trial  in  con- 
formity to  the  rules  of  law;  and  in  order  to  avoid  unjust 
punishment,  and  to  see  that  all  who  are  charged  have  their 
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cases  fully  and  fairly  presented  to  the  court  and  jury  before 
whom  they  are  arraigned,  our  Constitution  has  provided  that 
the  accused  shall  have  the  assistance  of  counsel  upon  his  de- 
fense. But  while  we  have  such  constitutional  provision,  and 
even  if  it  should  be  so  construed  as  to  make  it  the  duty  of 
the  court  to  provide  counsel  for  the  accused  when  he  is 
pecuniarily  unable  to  do  so,  rather  than  permissive  and  ex- 
tending to  him  the  privilege  of  such  counsel,  which  was  denied 
him  at  common  law,  it  is  not  such  as  makes  it  the  duty  of  the 
court  to  make  the  appointment,  unless  a  demand  therefor 
has  l)een  properly  made.  The  right  is  such  as  can  Ije  waived, 
and  the  silence  of  the  accused,  and  his  failure  to  rexiuest  the 
assistance  of  counsel,  is  a  waiver  of  such  constitutional  guar- 
anty. In  Stotc  V.  lu^UtHon.  56  W.  Va..  690,  it  is  said  by 
tJuDGK  PoFFKNBAUGKU  :  "The  Constitution  does  not  make 
assistance  of  counsel  a  prerequisite  to  conviction  as  it  does  a 
trial  by  jury.  The  clause  contains  no  prohibitory  language. 
It  only  says  he  shall  have  the  assistance  of  counsel.  *  * 
f]ven  if  said  clause  makes  it  the  duty  of  the  State  to  furnish 
counsel  when  demanded,  it  does  not  follow  that  such  action 
is  to  be  taken  unless  demand  therefor  has  been  made.'"  In 
this  case,  the  court  appointed  tliree  attorneys  to  represent 
the  accused  upon  his  trial,  and  while  the  affidavit  alleges  that 
the  two  who  remained  and  conducted  the  trial,  were  young 
and  inexperienced,  yet  no  objection  was  made  to  Pierj-on 
retiring  from  the  case;  the  court  was  not  asked  to  reciuire 
him  to  continue  in  the  trial,  nor  was  additional  counsel  asked 
for.  The  defendant  complained  of  his  retirement  for  the 
first  time  after  the  verdict  was  ])ronounced  against  him.  The 
affidavit,  while  it  contains  the  facts  as  hereinbefore  stated, 
was  not  made  until  after  verdict.  We  think  the  court  com- 
mitted no  error  in  refusing  to  set  aside  the  verdict  on  this 
ground. 

It  is  claimed  by  the  prisoner  that  the  court  erred  in  giving 
cerUiin  instructions  to  the  jury  for  the  State.  We  find,  from 
the  bill  of  exceptions,  that  the  defendant  moved  to  have  the 
verdict  of  the  jury  set  aside,  on  tlie  ground  that  instructions 
numbered  one  to  seven,  inclusive,  were  given  for  the  State, 
but  the  record  fails  to  show  that  the  court  gave  more  than 
five  such  instructions,  which  are  numbered  one,  two,  three, 
four  and  seven,  and  as  to  these  which  were  given,  there  is 
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nothing  in  the  record  to  sliow  that  tlie  defendant  made  any 
objection  to  them  when  offered,  or  excepted  to  them  when 
given.  In  fact,  there  is  nothing  to  show  that  the  prisoner 
complained  of  them  until  he  made  liis  motion  to  set  aside  the 
verdict  of  the  jury,  and  assigned  the  giving  of  them  as  one  of 
the  grounds  therefor.  But  even  if  objection  had  been  made 
to  these  instructions,  counsel,  in  their  brief,  do  not  point  out 
any  objection  to  them,  nor  is  that  urged  as  a  ground  for  re- 
versal of  the  case;  and,  moreover,  upon  an  examination,  it 
is  found  that  they  correctly  expound  the  law  applicable  to 
this  case.  The  i)risoner,  in  his  avSsignment  of  error,  says 
that  it  was  error  for  the  court  to  refuse  to  give  the  special 
charge  to  the  jury,  which  was  asked  by  him.  We  do  not 
find  contained  in  the  record  any  instructions  or  charge  offered 
by  the  defendant,  which  were  not  given,  but,  under  the  head 
of  "Defendant's  Instructions,'"  we  find  numbers  five  and  six, 
but  it  does  not  appear  whether  these  instructions  were  given 
or  refused,  l)ut  they  propound  correct  propositions  of  law, 
applicable  to  the  case,  and  nothing  appearing  in  the  record 
to  the  contrary,  we  must  presume  that  these  instructions 
were  given;  and,  inasmuch  as  they  are  numl)ered  five  and 
six,  it  would  indicate  that  there  had  l>een  other  instructions 
offered  by  the  prisoner,  but  if  so  they  are  not  made  a  part 
of  the  record,  and  this  Court  can  not  determine  whether  or 
not  it  was  error  for  the  court  to  refuse  them,  even  if  it 
did  so. 

This  brings  us  to  the  question  as  to  whether  or  not  the 
verdict  of  the  jury  is  supported  by  the  evidence,  and  in  deal- 
ing with  this  question,  it  will  not  be  our  purpose  to  detail 
the  testimony,  l)ecause  it  will  avail  nothing  to  do  so,  and,  in 
fact,  it  is  not  necessary  for  an  api)ellate  court  to  give  a  i^e- 
view,  and  most  especially  an  extensive  one,  of  the  testimony 
offered  upon  the  trial;  but  all  that  is  proper,  and  certainly 
all  that  is  demanded,  is  to  give  conclusions  reached  by  the 
court  from  such  evidence. 

The  evidence  here  shows  that  the  prisoner  fired  the  shot 
which  resulted  in  the  death  of  Wocxlson  Lyons;  in  fact,  the 
])risoner  does  not  deny  this.  And  not  only  does  it  show  that 
the  shot  was  fired,  but  that  at  the  time  it  was  done  the  de- 
ceased and  Mary  Young  were  seated  in  a  room,  and  that  the 
prisoner  stei)ped  to  the  door  and  addressed  himself  to  the 
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woman,  and  immediately  pulled  his  pistol  and  fired  four 
shots  in  rapid  succession,  some  finding  lodgment  in  the 
woman,  and  one  in  the  deceased.  The  prisoner,  to  excuse 
himself,  says  that  at  the  time  the  shot  was  fired,  both  the 
woman  and  the  deceased  were  advancing  toward  him,  the 
woman  having  in  her  hand  a  razor.  This  evidence  of  the 
prisoner  is  without  corrolx)ration,  while  the  evidence  clearly 
prei)onderates  to  the  contrary,  and  shows  that  the  shots  were 
fired  without  excuse  or  provocation. 

Counsel  argue  that  this  killing  was  done  in  the  heat  of 
passion,  and  that,  for  that  reason,  the  jury  should  not  have 
found  the  prisoner  guilty  of  murder  in  the  first  degree.  We 
see  no  just  ground  upon  which  to  base  such  a  contention. 
The  evidence  fails  to  disclose  anything  from  which  such  a 
conclusion  could  be  drawn.  Murder  in  the  first  degree  is 
the  wilful,  deliberate  and  premeditated  killing  of  a  human 
being,  but  this  delil)eration  and  premeditation  need  not  exist 
for  any  a])preciable  length  of  time  l)efore  the  connnission  of 
the  act.  If,  at  the  time  the  fatal  shot  was  fired,  the  pi-isoner 
had  formed  the  specific  inti^nt  of  taking  the  life  of  either 
Mary  Young  or  the  deceased,  he  would  l)e  guilty  of  murder 
in  the  first  degree,  and  upon  this  evidence  the  jury  has  so 
found.  While  we  realize  full  well  the  extreme  penalty 
which  the  prisoner  has  been  called  upon  to  jiay,  and  while 
the  infliction  of  such  i)unishment  always  appeals  to  the  sym- 
pathy of  men  personally,  yet  it  must  l)e  remembei'ed  that 
the  law  declares  that  he  who  takes  life  wilfully,  premeditat- 
edly  and  (lelil)erately,  must  pay  the  del)t  with  his  own  life 
in  return.  This  being  the  demand  of  the  law,  the  evidence 
proving  the  prisoner  guilty,  the  jury  having  so  found,  and 
the  trial  court  having  so  adjudged,  this  Court  is  powerless, 
under  the  forms  and  rules  of  law,  to  render  assistance  to  the 
prisoner  now,  and  the  judgment  of  the  criminal  court  is, 
therefore,  affirmed. 
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CHARLESTON 

Pence  et  aL  v.  Carney  d  al. 
Submitted  June  18,  1905.     Decided  November  14,  1905. 

1.  Waters  ~PereoUiti?iy  Waters. 

All  subterranean  waters  which  do  not  exist  in  a  known  and  well 
defined  channel  are  deemed  percolating  waters,      (p.  300). 

2.  SA^iE—Subterrajifftn  '^^'aiern. 

All  subterranean  waters  are  presumed  to  be  percolating  waters 
until  it  is  shown  that  they  exist  in  a  known  and  well  defined  chan- 
nel,    (p.  300). 

3.  Same. 

Under  the  facts  and  circumstances  appearing  in  this  case  the 
waters  in  controversy  are  held  to  be  percolating  waters,     (p.  301). 

4.  Waters,  Reasonable  Use  ov— Percolating  Waters. 

The  owner  of  land  w'lo  explores  for  and  produces  subterranean 
percolating  water  within  the  boundary  of  his  land  is  limited  to  a 
reasonable  and  beneficial  use  of  such  water,  when  to  otherwise  use 
it  would  deplete  the  water  supply  of  a  valuable  natural  spring  of 
another  on  adjoining  or  neighboring  land  and  thereby  materially 
injure  or  destroy  such  spring,     (p.  303). 

5.  Waters — Direrxion  of  Waters* — In  junction. 

The  mere  temporary  pumping  to  a  reasonable  extent  of  percola- 
ting water  from  a  well  being  sunk  by  the  owner  of  land  within  his 
boundary  in  good  faith  for  the  purpose  of  completing  the  well  for 
legitimate  use,  and  the  casting  of  such  water  upon  the  land  of  such 
owner,  is  not  such  unreasonable  use  or  waste  of  the  water  as  will 
sustain  an  injunction  against  such  temporary  pumping,  notwith- 
standing such  pumping  may  temporarily  decrease  the  supply  of  water 
to  a  valuable  natural  spring  of  another  on  adjacent  or  neighboring 
land.     (p.  303). 

6.  l^jViiCTio^—Irreparahf^'  Injun/ — IJvidena . 

In  order  to  sustain  an  injunction  against  an  act  of  trespass  on 
the  ground  that  the  injury  occasioned  thereby  is  irreparable,  the 
facts  constituting  such  irreparable  injury  must  be  alleged  and 
proved,     (p.  307). 

7 .  A  VPKAJj—Iieviefr  -  Decree —  ( 'on  tempt. 

A  final  decree  in  a  suit  in  equity  will  not  be  reversed  by  this  Court 
at  the  instance  of  the  plaintiffs  because,  at  the  time  of  its  entry,  a 
rule  was  pending  and  undetermined  against  the  defendants  for  vio- 
lating a  temporary  injunction  awarded  in  the  suit,  when  it  appears 
that  the  hearing  of  the  rule  had,  previous  to  the  final  hearing,  been 
continued  by  an  order  entered  by  consent  of  both  parties  and  that 
the  final  hearing  was  on  motion  of  the  plaint ilTs  to  perpetuate  the 
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injunction,  and  that  no  objection  to  such  final  hearing  was  made 
by  them  in  the  court  below,     (p.  807). 

Appeal  from  Circuit  C'ourt,  iSummers  County. 

Bill  by  A.  P.  Pence  and  (ieorge  N.  Davis  against  B.  E. 
Carney  and  others.  Decree  for  defendants,  and  plaintiffs 
appeal. 

Modifit'iL 

T.  X.  Kead  and  ViX8^)X  &  Th()M1*s()\,  for  appellants. 
J.  W.  Kennedy,  Brown,  •Iackson  &  Knight,  and  John 
\Vehrle,  for  appellees. 

Cox,  Juix;e  : 

A.  P.  Pence  and  (Jeor^e  X.  Davis  tiled  their  bill  in  eiiuity 
in  the  circuit  court  of  Summers  county  against  A.  C.  Blair 
and  B.  E.  Carney  to  enjoin  them  and  their  agents  from  un- 
reasonably and  unusually  abstracting  and  using  the  water 
from  a  well  sunk  by  them  on  a  tract  of  land  owned  by 
them  and  from  casting  the  same  on  their  land,  whence 
it  flowed  upon  plaintiffs'  land.  Upon  presentation  of  the  bill 
a  temporary  injunction  was  awarded.  Defendants  demurred 
to  the  bill  and  filed  their  answer.  Depositions  were  taken 
and  the  case  submitted  for  final  heaiing  on  March  29,  1905, 
on  the  pleadings  and  de)K)sitions  and  u])on  the  motion  of  de- 
fendants \jo  dissolve  the  injunction  and  the  motion  of  the 
plaintiffs  to  i)erpetuate  the  injunction,  and  the  court  entered 
a  decree  sustaining  the  demurrer  to  the  bill,  dissolving  the 
injunction  and  dismissing  the  bill.  From  this  decree  an 
api^eal  was  allowed  tlie  plaintiffs  by  this  Court. 

The  errors  assigned  involve  a  consideration  of  the  whole 
case.  It  api)ears  from  the  record  substantially  as  follows: 
Plaintiffs  Pence  and  Davis  are  the  owners  of  a  tract  of  land 
of  two  hundred  and  eighty-three  acres,  upon  which  there  is  a 
valuable  spring  called  Pence's  Spring,  known  as  a  flowing 
spring  as  far  back  as  1849.  So  long  as  known  by  witnesses, 
unless  interfered  with  by  some  mechanical  obstruction,  and 
until  the  acts  of  defendants  complained  of,  this  Spring  has 
flowed  continuously  unaffected  by  rainfall.  The  water  of 
this  Spring  is  supposed  to  contain  valuable  curative  and 
medicinal  qualities,  and  has  l)een  widely  advertised  by  sample. 
Some  years  ago  certain  improvements  were  made  to  this 
Spring.     At  that  time  an  excavation  was  made  to  a  depth  of 
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about  fourteen  feet,  where  the  water  supplying  the  Spring 
was  found  to  issue  forth  or  flow  in  a  constant  and  well  deKned 
stream,  or,  as  some  of  the  witnesses  say,  to  boil  up  through 
a  well  defined  crevice  about  ten  inches  long  and  one  and  one- 
half  inches  wide,  in  a  rock,  with  well  defined  walls.  Plaintiff 
Pence  is  the  owner  of  one  acre  of  land  adjoining  the  two 
hundred  and  eighty-three  acres.  Upon  it  he  has  erected  and 
maintains  a  valuable  hotel  and  hotel  plant  and  has  secured 
from  his  co-plaintitf  his  interest  in  the  two  hundred  and 
eighty-three  acres  at  a  rental  of  $1,000.00  a  year  for  twenty- 
five  years  from  Xoveml)er  28,  1901.  The  water  from  Pence's 
Spring  is  used  to  supply  the  guests  and  patrons  of  the  hotel, 
who  frequent  it  for  the  purpose  of  using  this  water;  and  by 
reason  of  the  use  of  this  water  the  hotel  plant  and  property 
are  greatly  increased  in  value.  Plaintiff  Pence  also  uses  this 
water  commercially,  shipping  it  to  various  points  in  this  and 
adjoining  states.  Defendants  Blair  and  Carney,  having  pur- 
chased a  tract  of  nineteen  acres  adjoining  the  two  hundred 
and  eighty-three  acres,  recently  began  to  explore  for  the 
same  kind  of  water  as  that  flowing  from  Pence's  Sprinyr,  and 
after  some  unsuccessful  efforts,  sunk  a  well  on  their  land  and 
at  a  depth  of  fifty-eight  feet  below  the  surface  found  water, 
which  the  evidence  tends  to  show  was  in  taste  and  effect  like 
that  flowing  from  Pence's  Spring.  According  to  some  of  the 
evidence  the  water  supi)lying  the  well  came  into  it  through  a 
crevice  in  the  rock,  practically  in  the  same  manner  that  the 
water  came  into  Pence's  Spring.  Some  of  tiie  evidence 
tends  to  show  tliat  the  well  was  supplied  by  two  such  streams 
coming  into  it  from  different  directions.  After  water  was 
found  in  the  well  defendants  placed  therein  a  steam  i)ump  of 
large  capacity,  producing,  as  some  of  the  witnesses  say,  from 
sixty  to  seventy  gallons  of  water  i)er  minute,  which  was  cast 
upon  defendant's  land  whence  it  flowed  upon  plaintiffs'  land. 
About  twenty-four  hours  after  the  pump  was  started,  the 
flow  at  Pence's  Spring  began  to  subside,  and  the  pumping 
being  continued,  the  flow  at  the  Spring  ceased.  Before  the 
pumping  there  was  no  visible  effect  upon  the  Spring  by  the 
sinking  of  the  well  and  the  finding  of  water  therein.  After 
the  injunction  was  awarded  the  pumping  was  discontinued  for 
a  time,  with  the  effect  that  the  water  at  the  Spring  began  to 
rise  in  the  receptacle  placed  over  it  and  continued  to  rise 
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until  the  water  flowed  out  from,  the  receptacle,  but  not  in  as 
great  quantities  as  before  any  pumping  was  clone.  Sometime 
afterwards  the  pumping  was  resumed  and  was  again  discon- 
tinued with  like  effect  upon  Pence's  Spring,  as  in  the  first 
instance.  The  well,  according  to  the  evidence  of  plaintiflFs, 
is  from  1,000  to  1,100  feet,  and  according  to  the  evidence  of 
defendants,  1,350  feet  from  Pence's  Spring.  The  well  is 
twenty-five  feet,  higher  than  the  Spring  according  to  surface 
elevation.  The  tracts  of  land  mentioned  are  located  along 
Sulphur  Spring  Branch  of  Greenbrier  river  in  Summers 
county,  in  a  narrow,  irregular  valley.  Sulphur .  Spring 
Branch  is  a  running  surface  stream  of  water  with  well  de- 
fined banks.  Until  the  improvements  were  made  to  Pence's 
Spring,  its  overflow  ran  in  a  stream  with  well  defined  banks 
a  distance  of  about  twenty  feet  and  there  emptied  into  Sul- 
phur Spring  Branch.  The  nineteen  acre  tract  belonging  to 
defendants  is  located  farther  up  the  valley  than  the  lands  of 
plaintifl's.  On  either  side  of  this  valley  the  mountains  rise 
abruptly.  By  defendants'  answer  it  is  substantially  denied 
that  the  waters  supplying  their  well  were  from  a  known  sub- 
terranean stream  with  well  defined  channel,  or  that  their 
pumping  was  unreasonable,  or  that  they  acted  otherwise  than 
lawfully,  or  that  thby  had  any  intent  to  injure  plaintiffs'  Spring 
thereby;  but  they  claimed  that  the  pumping  was  necessary 
in  order  to  complete  the  well  and  make  it  useful  to  them  in 
their  contemplated  business  of  running  a  hotel  and  furnishing 
water  to  the  patrons  thereof  and  to  the  general  public. 

The  subject  of  this  controversy  is  subterranean  water. 
Some  of  the  questions  involved  are  comparatively  new  in 
the  courts  of  this  State  and  are  of  great  importance.  It  has 
been  truly  said  that  the  two  fundamental  principles  under- 
lying the  consideration  of  the  rights  of  adjacent  or  neighbor- 
ing owners  of  land  in  subterranean  waters  are  :  first,  that 
the  owner  of  land  owns  from  the  surface  upward  to  the  sky 
and  downward  to  the  center  of  the  earth;  and  second,  that 
the  owner  must  so  use  his  own  as  not  to  injure  another. 
Some  courts  have  emphasized  one  of  these  principles  almost 
to  the  exclusion  of  the  other,  but  the  greater  numlxir  have 
made  an  effort  to  apply  both  in  harmony.  Many  authorities 
for  the  purpose  of  applying  these  principles  have  divided 
subterranean   waters   into   two  classes:    first,    underground 
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bodies  or  streams  of  water  existing  in  known  and  well  de- 
fined channels;  and  second,  underground  w^aters  which  ooze 
or  percolate  through  the  earth,  or  percolating  waters;  and 
have  endeavored,  as  far  as  practicable,  to  apply  the  rules  of 
law  applicable  to  surface  streams  or  bodies  existing  in  well 
defined  channels,  to  the  like  streams  or  bodies  existing  under- 
ground. 30  Amer.  &  Eng.  Enc.  of  Law,  311;  Mllhr  v. 
Bhick  Rocli'  Springn  Co,^  99  Va.  747;  ^Yhid<^ck  v.  Jacolf>i^ 
67  Am.  St.  Kep.  659,  and  note;  Fmzier  v.  Brown,  12  Ohio 
St.  294. 

Underground  waters  are  presumed  to  be  i)ercolating  waters 
until  it  is  shown  that  they  exist  in  known  and  well  defined 
channels.  30  Amer.  &  Eng.  Enc.  of  Law  311;  Bo}/ve  v.  Cif]}- 
per,  37  Ore.  256;  10  Am.  &  Eng.  Dec.  in  Equity,  716,  and 
cases  there  cited. 

The  burden  of  proof,  then,  is  upon  the  plaintiffs  in  this 
case  to  show  that  the  waters  in  controversy  exist  in  a  known 
underground  stream  with  well  defined  channel,  if  they  would 
have  the  law  of  a  similar  surface  stream  apply  here.  It  ai)- 
pears  that  upon  the  pumping  of  defendants"  well,  the  supply 
at  Pence's  Spring  was  depleted,  and  up<m  the  continuance  of 
the  pumping,  that  the  flow  at  Pence's  Spring  ceased,  and 
that  this  operation  was  repeated  with  a  like  effect  on  the 
Spring;  and  that  at  the  points  where  the  water  came  into  the 
well  and  into  the  Spring,  there  were  well  defined  crevices  in 
the  rock,  but  these  facts  do  not  show  the  existence  of  a 
stream  with  a  known  and  well  defined  channel  for  the  entire 
distance  Ix^tween  the  well  and  the  Spring,  or  that  both  do  not 
receive  their  supply  from  a  saturated  area  or  stratum  extend- 
ing under  the  lands  of  both  plaintiffs  and  defendants.  Tay- 
lor V.  Wrh'h,  6  Ore.  198;  Ocean  Grore  Ahhh,  v.  (bmn^,,  40 
N.  J.  F^i.  447;  Cole  v.  /iacon,  63  Col.  571;  Cfark  Co.  v. 
Ltanhtr  (o,,  80  Miss.  535;  Ilnher  v.  Muriel,  62  L.  K.  A. 
589;  10  Am.  &  Eng.  Dec.  in  Eq.  693. 

The  underground  waters  which  the  law  recognizes  as  ex- 
isting in  underground  bodies  or  streams  in  well  defined 
channels  are  those,  and  those  only,  which  are  known  to  so 
exist,  or  that  they  do  so  exist  is  ascertainable  or  discoverable 
from  surface  indications  or  other  means,  without  subsurface 
excavations  for  that  purpose.     Black  v.  Billf/mvna  Com^rx,^ 
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17  Lr.  L.  R.  459;  Lyhea  Appeal,  106  Pa.  St.  626;  HaJihnnan 
V.  Brf^ekhardt,  45  Pa.  State  519;  67  Am.  State  IJep.  665. 

No  surface  indications  other  than  the  facts  hereinbefore 
detailed  are  shown  indicating  a  known  and  well  defined  under- 
ground stream.  We  think  that  the  facts  appearing,  taken  to- 
gether, are  insufficient  to  overcome  the  presumption  that  the 
waters  in  controversy  are  percolating  waters,  and  tend  rather 
to  show  that  both  the  well  and  the  Spring  receive  their  sup- 
ply from  an  underground  saturated  area  or  stratum  extend- 
ing under  the  lands  of  both  plaintiffs  and  defendants.  We 
shall  therefore  treat  the  waters  in  controversy  as  underground, 
I)ercolating  waters. 

The  early,  and  we  may  say  the  general  rule,  was  that  un- 
derground, i)ercolating  waters  belong  to  the  soil  and  that  the 
owner  of  the  land  may  search  and  explore  for  and  obtain  them 
at  will  and  use  them  at  pleasure,  though  in  so  doing  he  may 
drain  or  entirely  divert  such  waters  from  the  lands  of  adjacent 
or  neighboring  owners  to  which  they  would  otherwise  neces- 
sarily pass.  This  seems  to  be  the  rule  in  England  and  the 
rule  followed  in  nearly  all  of  the  early  and  some  of  the  later 
American  cases.  Adon  v.  Bhindelf,  12  Mees.  &  W.  824; 
ChaHemOir  v.  liichardx,  7  11.  L.  Cas.  849;  Eu^ardy.  BtAlfant, 
L.  K.  9  Ir.,  172;  10  Am.  &  Eng.  Dec.  in  Ya\.  694,  and  cases 
there  cited;  80  Am.  &  Eng.  Enc.  of  Law,  810-11-12;  MUUr 
v.  Black  Rock  Spnugn  Co.,  99  Va.  747.  Of  the  English 
cases  and  of  the  common  law  on  this  subject,  Mr.  Farnham 
in  his  late  comprehensive  work  on  '* Waters  and  Water 
Rights,"  vol.  3,  page  2718,  says:  ''When  it  is  remembered 
that  the  first  English  case  dealing  with  percolating  water 
arose  in  1840,  and  that  it  was  not  decided  that  the  land  owner 
might  exhaust  the  water  to  furnish  a  municipal  water  supply 
until  1860,  it  will  be  at  once  seen  that  there  was  no  English 
law  on  the  subject  at  the  time  the  common  law  was  a(k)pted 
by  statute,  in  most  of  the  American  states,  and  that  the  opin- 
ion of  the  American  courts  as  to  what  is  the  common  law  is 
as  good  as  subsequent  decisions  in  English  courts.  There- 
fore, in  any  case,  the  (luestion  can  be  decided  on  its  merits, 
giving  the  English  decisions  the  weight  to  which  they  are 
entitled,  but  without  the  necessity  of  regarding  them  as 
binding  precedents.'"' 

Under   the   early   rule,  considered  without   limitation   or 
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qualification,  there  were  no  correlative  rights  between  adjoin- 
ing or  neighboring  owners  of  land  in  underground,  percola- 
ting waters.  Can  it  then  be  said  in  these  days  of  powerful 
machinery  and  modern  appliances,  when  it  is  possible  for  one 
land  owner  to  drain  the  lands  of  a  neighborhood,  or  section 
of  country,  of  theii*  underground  water  and  thus  render  them 
practically  valueless,  that  underground,  percolating  waters 
are  w  holly  without  the  protection  of  the  law,  that  they,  like 
the  wild  animal,  belong  alone  to  him  who  first  obtains  pos- 
session of  them?  Such  an  instance  of  draining  a  whole  sec- 
tion of  country  was  found  and  held  to  te  unlawful  in  the  case 
of  Farhdl  v.  JS^nc  York,  164  N.  Y.  522.  While  the  early 
rule,  both  in  England  and  this  country,  is  as  stated  above, 
the  w^eight  and  trend  of  the  recent  authorities  and  cases  in 
America  are  to  qualify  the  early  rule  by  limiting  the  use  by 
the  owner  of  the  land  who  searches  therein  and  produces 
percolating  water  to  a  reasonable  and  l^eneficial  use  of  such 
water,  wiiere  to  use  it  otherwise  would  deprive  the  owners  of 
adjacent  and  neighboring  lands  of  the  enjoyment  of  the 
waters  of  their  lands. 

In  Vol.  30  of  Am.  &  Eng.  Enc.  of  Law  (second  Ed.), 
issued  in  1905,  after  noting  the  general  or  early  rule,  it  is 
said:  "In  the  later  cases  the  right  of  a  land-owner  to  inter- 
cept and  divert  percolating  w^aters  has  been  subjected  to  some 
qualifications,  on  the  ground  that  such  right  relates  to  the 
})eneficial  use  of  the  waters  or  of  the  land  for  some  purpose 
connected  with  the  ordinary  operations  of  agriculture,  min- 
ing, domestic  use,  or  improvements,  either  public  or  private. 
Under  this  doctrine  it  has  been  held  that  a  land  ow^ner  has  no 
right,  except  for  the  benefit  and  improvement  of  his  own 
premises,  or  for  his  beneficial  use,  to  drain,  collect,  or  divert 
percolating  waters  therein,  where  such  act  will  destroy  or 
materially  injure  the  spring  of  another,  the  waters  of  which 
spring  are  used  by  the  general  public  for  domestic  purposes; 
that  he  cannot  drain,  collect,  or  divert  such  waters  for  the 
sole  purpose  of  wa,sting  them.'' 

In  Mr.  Farnham's  work  on  ''Waters  and  Water  Rights," 
issued  in  1904,  Vol.  3,  page  2712,  it  is  said:  "It  has  been 
said  that  there  are  no  correlative  rights  existing  between 
proprietors  of  adjoining  lands  in  reference  to  the  use  of 
waters  in  the  earth  or  percolating  under  its  surface.     And 
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many  cases  have  been  decided  upon  this  principle.  But  the 
attempt  to  act  upon  that  doctrine  very  soon  forces  the  conclu- 
sion that  percolating  water  is  not  an  exception  to  the  general 
rule  that  rights  in  organized  society  are  not  absolute,  but 
correlative,  and  that  one  man  cannot  be  permitted  to  exercise 
any  right  if  the  direct  eflfect  of  his  act  would  be  an  injury  to 
his  neighbor."  This  subject  is  treated  extensively  in  the 
note  to  the  0.9^^^  oi  Barclay  v.  Abraham^  10  Am.  &  Eng.  Dec. 
in  Eq.,  issued  in  1905.  At  page  704  it  is  said:  ''  It  may  be 
said  to  be  now  the  generally  accepted  doctrine,  in  the  United 
States,  that  the  rights  of  the  owner  of  the  soil  to  percolating 
whalers  are  limited  to  the  use  for  proper  purposes,  connected 
with  the  natural  enjoyment  of  his  property.  Thus,  while 
the  early  casas  held  that  any  one  might  abstract  the  percola- 
ting water  from  his  land,  and  convey  it  to  a  neighboring 
town  or  village  for  sale  to  others — and  this  would  seem  to  be 
still  the  rule  in  England — the  modern  cases  have  adopted  the 
rule  that  the  right  of  the  land- owner  to  divert  or  consume 
l)ercolating  water  does  not  extend  to  authorizing  the  destruc- 
tion of  a  stream,  pond,  spring  or  well,  by  cutting  off  its  nat- 
ural source  of  supply,  when  the  acts  that  i)roduce  that  result 
are  not  done  for  the  beneficial  use  and  enjoyment  of  the  land 
on  which  they  are  done,  but  for  the  sole  purpose  of  gathering 
the  water  and  conveying  it  to  a  distant  place  for  the  use  of 
strangers,  who  have  no  right  thereto  as  against  the  owners  of 
the  neighboring  lands;  and  this  rule  is  applied  with  especial 
strictness  when  the  percolating  water  is  abstracted  by  artifi- 
cial and  i)owerful  means,  so  as  to  create  an  unnatural  and 
forced  drainage,  and  a  corresponding  depletion  of  the  natural 
water-supply.  Accordingly, .  when  such  abstraction  of  the 
percolating  water  effects  a  large  extent  of  territory,  and  cre- 
ates a  pennanent  lowering  of  the  underlying  water-table  so  as 
to  cause  serious  and  permanent  injury  to  the  land  of  others 
and  unfit  it  for  profitable  cultivation,  the  land-owner  whose 
acts  cause  the  injury  will  be  liable  in  damages,  and  will  be 
enjoined  from  continuing  his  unlawful  acts.  The  rule  applies 
to  municipal  corporations  and  water  companies  equally  with 
individuals. ""  See  also  the  many  cases  cited  at  page  705.  At 
page  706  it  is  said:  "According  to  the  best  considered  cases, 
the  early  doctrine  must  also  be  limited  so  as  to  permit  only  a 
reasonable  use  of  the  percolating  water  underlying  the  land; 
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and  it  is  accordingly  held  that  if  such  water  is  drawn  off,  not 
in  the  bofia  fide  enjoyraent  of  the  defendant's  property,  but 
for  no  beneficial  purpose,  and  a  fortiori  if  it  l>e  drawn  off 
maliciously,  he  may  be  enjoined  from  so  doing,  especially  if 
the  interests  of  the  public  would  otherwise  suffer,  though  the 
w^ater  be  used  colorably  for  some  purpose  of  benefit  to  him- 
self." At  page  721  it  is  said:  "The  modern  doctrine  applies 
with  especial  force  to  the  case  of  mineral  springs  fed  by  per- 
colating waters,  on  account  of  the  great  value  of  many  of 
these  springs,  and  the  magnitude  of  the  injury  that  may  be 
caused  by  an  interference  with  their  source  of  supply."  St, 
Amend  v.  Lehman,,  120  Ga.  253. 

Mr.  Freeman,  who  appended  a  lengthy  note  to  the 
case  of  WheeViclt  v.  Jaeolm^  67  Am.  State  Rep.  659,  also  ap- 
pended a  note  on  the  same  subject  to  the  case  of  Katz  v. 
Wm-lnshaw^  (Cal.),  99  Am.  State  Rep.  66,  issued  in  1904. 
In  the  later  note  he  says:  ''In  our  note  to  the  case  of  IVIiee- 
lock  V.  Jacols,^  67  Am.  State  Rep.  659,  we  treated  only  the 
(luestion  of  what  waters  are  percolating,  perha])s  under  the 
impression,  which  the  later  and  best  considered  cases  do  not 
sustain,  that  when  this  question  was  solved  and  the  answer 
reached,  that  the  w^aters  in  question  were  percolating,  no 
other  inquiry  need  be  made,  except  to  ascertain  on  w^hose 
lands  they  were  found,  w^hen  used,  appropriated,  or  otherwise 
interfered  with."*  At  page  71  he  says:  'The  very  decided 
weight  of  authority  supports  the  prox)osition  that  the  land 
owner  has  no  right  by  anything  done  on  his  land  to  w^aste, 
whether  through  malice  or  indifference,  the  percolating  waters 
there  found,  or  which  he  therein  develops  or  brings  to  the 
surface  by  means  of  ditches  or  w^ells,  with  or  without  pump- 
ing apparatus,  if  by  such  waste  the  neighboring  land  owner 
is  deprived  of  percolating  waters  which  otherwise  would  be 
within  his  land  and  which  he  there  has  a  necessity  for  using. '■ 
See  authorities  there  cited.  Tending  to  sustain  the  later  doc- 
trine of  reasonable  and  beneficial  use  of  underground  perco- 
lating waters  see  Jia-mtt  v.  Man)(factnrlng  Co.^  43  N.  H. 
569;  Swectti  v.  CxittH,  50  N.  H.  439;  Katz  v.  Wllkhtshaw, 
141  Cal.  116;  Barchu/  v.  Abraham,  121  la.  619;  McCllntlc 
V.  Ilndmn,  74  Pac.  Rep.  849;  Forhell  v.  JS'ew  York,  164  "N. 
Y.  522;  EeUert  v.  New  York,  66  N.  E.  liep,  731;  Smith  v. 
Brooklyn,  160  N.  Y.  357;    F/Z/Av  v.  Perry,  26  L.  R.  A.  124; 
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Stillwater  Co.  v.  Fanner^  89  Minn.  58;  St.  Amend  v.  Leh- 
man, 120  Ga.  253;  East  v.  7?.  R,  Co.,  (Tex.)  77  S.  W.  Rep. 
646;  Gagnon  v.  French  Lick  Springs  Co.,  72  N.  E.  Rep. 
(Ind.)  849;  also  note  by  Mr.  Farnham  published  since  his 
work  on  "Waters  and  Water  Righta,"  64  L.  R.  A.  336. 

We  must  yield  assent  to  the  later  doctrine  of  reasonable 
and  beneficial  use,  which  constitutes  rather  a  qualification  of 
the  early  rule  than  an  announcement  of  a  new  rule.  The 
later  doctrine  seems  to  us  to  be  sustained  by  the  weight 
of  authority  as  well  as  by  the  weight  of  reason. 
What  is  a  reasonable  and  beneficial  use  under  this  later 
doctrine  must  be  determined  in  the  light  of  the  facts 
and  circumstances  appearing  in  each  case  as  it  arises.  We 
do  not  desire  to  be  understood  as  announcing  any  fixed  rule 
applicable' to  all  cases  as  to  the  question  of  what  constitutes 
such  reasonable  and  beneficial  use.  Such  reasonable  and  ben- 
eficial use  has  often  been  understood  and  held  to  mean,  use 
for  any  purpose  for  which  the  owner  of  the  land,  upon  which 
underground,  such  percolating  waters  are  found,  might  legiti- 
mately use  and  enjoy  his  land.  30  Am.  &  Eng.  Enc.  of  Law 
314;  10  Am.  &  Eng.  Dec.  in  Eq.,  supra. 

By  the  later  doctrine,  is  not  much  of  the  diflFerence  between 
the  rules  of  law  governing  underground  streams  existing  in 
well  defined  channels,  and  the  rules  of  law  applicable  to  un- 
derground, percolating  waters  virtually  extinguished?  It 
may  be  so,  but  we  do  not  decide  here  that  it  is  so.  We  must 
keep  in  mind,  however,  in  investigating  the  subject  here  in- 
volved, the  fact  that  water  in  some  form  is  necessary  to  the 
very  existence  of  man  and  to  the  enjoyment  of  his  land. 
Without  it  his  land  becomes  a  desert,  of  no  value  for  agricul- 
tural purposes  and  unfit  for  habitation.  In  this  respect, 
water  may  be  unlike  oil  or  gas,  or  other  such  subterranean 
substances,  which,  while  useful  to  man,  are  not  absolutely 
necessary  to  his  existence  or  to  the  enjoyment  of  his  land 
and  may  be  abstracted  therefrom  without  destroying  the 
value  of  the  land.  These  substances  may  be  termed  merely 
commercial  products,  but  we  are  not  deciding  any  question 
in  relation  to  these  products  termed  commercial  products. 

Applying  the  law  to  this  case,  we  believe  that  the  facts 
alleged  in  the  bill,  if  sustained  by  proof,  are  sufficient  to  en- 
title the  plaintiflFs  to  relief  in  equity,  and  the  demurrer  to  the 
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bill  should  have  been  overruled.  The  bill  proceeds  upon  the 
theory  that  the  waters  tapped,  and  abstracted  from  defend- 
ants' well  were  supplied  by  an  underground  stream  exist- 
ing in  a  known  and  well  defined  channel,  but  the  evidence 
does  not  support  this  tlieory;  nor  does  it,  in  our  judgment, 
sustain  the  theory  of  an  unreasonable  and  non-beneficial  use 
by  defendants  of  the  water  produced  from  their  well.  The 
defendants'  contention  that  the  pumping  and  \vasting  of  the 
waters  from  their  well,  shown  by  the  evidence,  were  merely 
temporary  and  done  in  good  faith  for  the  purpose  of  com- 
pleting the  well  for  legitimate  use,  seems  to  l)e  sustained. 
The  evidence  of  plaintiffs  in  a  great  measure  sustains  the 
contention  of  defendants,  that  the  pumping  was  only  temi)o- 
rary  and  without  malice  and  for  the  purpose  of  completing 
the  well  for  use.  On  cross  examination  plaintiff  A.  P.  Pence 
testified  as  follows: 

"Q. — In  operating  this  well,  do  you  know  what  pumping 
was  or  was  not  necessary  in  operating  it  as  they  were  opera- 
ting it? 

A. — ^They  pumped  the  water  out  so  they  could  work  down 
in  there. 

Q. — Wasn't  it  necessary  to  pump  the  water  out  so  they 
could  woi'k  down  in  there  i 

A. — It  might  have  been  necessary;  I  wasn't  there. 

Q. — Don't  you  know  they  could  not  work  down  in  that 
well  with  that  shaft  with  the  water  and  without  pumping  it 
out? 

A. — No,  I  don't  see  how  they  could  have  worked  without 
pumping  the  water  out." 

J.  I).  Pence,  a  son  of  plaintiff  A.  P.  Pence,  on  cross  exam- 
ination testified  as  follows: 

''Q. — ^The  pumping  that  you  have  spoken  of  from  this  well 
was  necessary  in  the  operation  of  sinking  the  well,  wasn't  it? 

A. — That  depends  upon  how  you  have  reference  to  sinking 
the  well. 

Q. — Is  that  as  far  as  you  can  answer  this  question? 

A. — It  is,  until  I  know  further  about  how  the  well  is  to  l)e 
sunk. 

Q. — Don't  you  know  how  that  well  was  being  sunk? 

A. — It  was  sunk  by  means  of  a  steam  drill,  and  also  by 
means  of  pick  and  shovel. 
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Q. — ^Then  you  do  know  how  this  well  was  being  sunk,  do 
you? 

A —I  do. 

Q. — I  will  ask  you  again  if  this  pumping  was  not  necessary 
in  the  operation  of  sinking  this  well,  as  it  was  being  sunk? 

A. — As  they  were  working  at  it  I  should  say  it  was." 

This  evidence  seems  to  be  conclusive.  We  cannot  say  that 
the  pumping  and  wasting  of  the  water  from  defendants'  well 
was  such  an  unreasonable  use  of  the  water  as  to  violate  the 
rule  of  reasonable  and  beneficial  use  by  defendants.  We  hold, 
therefore,  that  plaintiffs  were  not  entitled  to  a  pei-petuation 
of  the  injunction  against  such  temporary  use  of  the  water 
from  defendants'  well  as  is  disclosed  by  the  evidence. 

Plaintiifs  claim  that  under  the  allegations  of  the  bill  they 
were  entitled  to  have  the  injunction  perpetuated  because  de- 
fendants had  cast  the  water  upon  the  earth  and  the  same 
had  flowed  upon  and  over  plaintiffs'  land,  by  reason  whereof 
the  damage  to  plaintiffs  was  irreparal)le.  There  is  no  allega- 
tion that  defendants  were  insolvent,  and  no  facts  constituting 
irreparable  injury  are  alleged  in  the  bill  or  shown  by  the 
evidence  in  relation  to  the  water  which  flowed  upon  plaintiffs' 
land,  and  plaintiffs  were  not  entitled  to  a  perpetuation  of  the 
injunction  on  the  ground  that  such  trespass  or  injury  was 
irreparable.  See  Favland  v.  ^Vood^  35  W.  Va.  458;  Becl'er 
V.  McGraw,  48  W.  Va.  539;  Merrlner  v.  JSLernner,  54  W. 
Va.  169. 

It  is  claimed  that  the  motion  to  dissolve  the  injunction 
should  not  have  been  considered  at  a  time  when  a  rule  was 
l)ending  and  undetermined  against  defendants  for  violating 
the  injunction.  On  the  13th  day  of  January,  1905,  an  order 
was  entered  by  consent  of  ]>oth  parties,  continuing  the  con- 
sideration of  the  rule.  This  cause  was  submitted  for  final 
hearing,  among  other  things,  upon  motion  of  plaintiffs  to 
I)erpetuate  the  injunction,  without  having  the  question  of  the 
rule  determined.  No  objection  to  the  final  hearing  was  made 
in  the  court  below  because  of  the  pendency  of  the  rule,  and 
we  think,  under  these  circumstances,  that  the  decree  cannot 
be  reversed  because  of  the  pendency  of  the  rule,  at  the  in- 
stance of  the  plaintiffs.  Endicott  v.  MatJih^  9  X.  J.  Ch.  110; 
Crahtree  v.  Bake)\  51  Am.  Rep.  424;  llehhw  County  Courts 
48  W.  Va.  279.     It  appears  to  us  from  the  whole  case  that 
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the  lower  court  did  not  err  in  dissolving  the  injunction  and 
dismissing  the  bill,  but  in  our  judgment  the  decree  in  this 
cause  should  be  without  prejudice,  as  hereinafter  indicated. 
For  the  reasons  stated  it  is  ordered  that  the  decree  of  the 
circuit  court  entered  in  this  cause  on  the  29th  day  of  March, 
1905,  be  modified  so  as  to  overrule  the  demurrer  to  the  plain- 
tiffs' bill,  and,  as  modified,  that  the  same  be  affirmed  without 
prejudice  to  the  right  of  the  plaintiffs  to  proceed  by  a  bill 
for  an  injunction,  or  otherwise,  against  the  defendants  for 
any  future  unlawful  extraction,  use  or  waste  of  said  under- 
ground water  which  may  be  found  or  obtained  upon  their  lands, 
resulting  in  injury  to  the  property  or  rights  of  the  plaintiffs. 

Modified  and  Affirmed. 


CHARLESTON 
Campbell  v.  City  of  Elkins. 


308 
135^ 

"^       Submitted  September  15,  1905.  Decided  November  14,  1905. 

1.  Public  Roads,  Streets,  Etc. 
To  establish  pn'wa/rtctc  the  public  character  of  a  road,  street  or 

alley,  it  is  only  necessary  to  prove  its  use  as  such  by  the  public  and 
recognition  of  it- as  such  by  the  county  court,  or  the  city  or  town, 
as  the  case  may  be,  and  such  act  of  recognition  may  be  shown 
•  either  by  the  records  of  the  county  court  or  municipal  corporation, 
or  by  proof  of  work  done  upon  the  same  by  one  who  is  shown  to 
be  the  officer  whose  duty  it  is  to  take  care  of,  work  and  repair,  the 
road  in  the  precinct  in  which  it  is  or  the  street  or  alley  of  the  town 
or  city.     (p.  310). 

2.  Public  Roads,  Streets,  Etc. 
In  establishing  such  recognition  by  proof  of  work  done  upon  the 

road  or  street  by  such  officer,  the  amount  and  character  of  the 
work  is  immaterial,  if  it  be  such  as  to  show  clearly  that  it  was 
work  upon  the  road  or  street  for  the  public  benefit,     (p.  310). 

3.  Municipal  Qovlvo^^iiot^^— Personal  Injury — Latent  Defects, 
Liability  of  a  municipal  corporation  for  injury  occasioned  by  a 

latent  defect  in  a  street  or  road, — such  a  defect  as  the  injured 
party  could  not  have  observed  or  discovered  by  the  exercise  of  rea- 
sonable care  and  prudence, — is  absolute,  and  does  not  depend  upon 
lack  of  diligence  or  cajre  on  the  part  of  the  corporation,    (p.  311). 
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4.  Municipal  Corporations  —Personal  Injurj/ — Latent  Dtfects. 

A  board  in  a  woodea  sidewalk,  laid  on  stringers  resting  upon 
smooth  ground,  not  dangerous  in  character,  so  unsound  as  to  given 
way  under  the  weight  of  a  pedestrian  and  Injure  him  is  an  actiona- 
ble defect  under  the  law  of  this  state,     (p.  311). 

5.  Action  Ex  Delicto — Judgment — Interest, 

A  judgment  rendered  upon  a  verdict  in  an  Skciion  ex  ddieto  should 
bear  interest  from  the  date  of  the  verdict,  if  there  be  one,  and  not 
from  the  date  of  the  judgment,     (p.  316). 

Error  to  Circuit  Court,  Randolph  County. 
Action  for  damages  by  L.  H.  Campbell  against  City  of 
Elkins.     Verdict  for  plaintiif  and  defendant  brings  error. 

Ajffi7*med. 

W.  B.  Maxwell  and  E.  D.  Talbott,  for  plaintiflF  in  error. 
Wamsley  &  CoBERLEY,  for  defendant  in  error. 

POFFENBARGER,  JUDGE  : 

The  City  of  Elkins  complains  on  a  writ  of  error,  of  a  judg- 
ment of  the  circuit  court  of  Randolph  county,  against  it  in 
favor  of  L.  H.  Campbell,  for  damages  resulting  to  him  from 
a  defective  sidewalk  whereby  his  ankle  was  dislocated  and  his 
leg  broken. 

The  errors  assigned  are  predicated  on  the  action  of  the 
court  in  overruling  the  demurrer  to  the  plaintiflF's  evidence, 
refusing  to  set  aside  the  verdict  of  the  jury  on  the  ground  of 
excessiveness,  and  rendering  judgment  for  the  amount  of  the  . 
damages  assessed  by  the  jury  with  interest  thereon  from  the 
date  of  the  verdict. 

Very  slight  evidence  of  recognition,  by  the  city,  of  the 
street  on  which  the  injury  occurred  is  found  in  the  record. 
No  ordinance  or  order  of  the  council  recognizing  it  as  a  pub- 
lic street  appears,  but  J.  G.  L.  ShaflFer,  superintendent  of 
streets  at  the  time,  testified  that  he  thought  that  particular 
street  was  under  the  control  of  the  city  in  Octobeir  and  No- 
vember, 1900,  and  in  that  connection  said:  "We  repaired  the 
walks."  He  also  testified  that  this  work  was  done  under  the 
direction  of  the  city  authorities.  James  A.  Bent  testified 
that  the  street  in  question  had  been  there  "since  the  town 
was  built,"  but  he  proves  no  acts  of  recognition  by  the  city 
authorities.  That  the  people  used  the  street  is  disclosed  by 
considerable  evidence  in  the  case,  but  the  only  testimony  to 
an  act  of  recognition  is  that  of  Shaffer,  and  he  does  not  say 
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by  whom  or  in  what  manner  he  was  directed  to  make  repairs 
upon  the  walks.  In  response  to  the  question  whether  it  was 
done  under  the  direction  of  the  city  authorities,  he  replies, 
"Yes,  sir,"  but  this  is  very  indefinite.  Whether  he  was  so 
directed  by  the  mayor,  a  member  of  the  council,  the  street 
*  commissioner  or  some  other  officer,  or  whether  the  direction 
was  given  in  pursuance  of  an  order  of  the  council,  is  in  no 
way  indicated. 

It  is  well  settled  by  the  decisions  of  this  Court,  however, 
that  proof  of  the  mere  working  of  a  road  by  a  road  surveyor, 
and  its  use  l)y  the  public  are  sufficient  to  establish  the  char- 
acter of  the  road  as  a  public  road  in  any  proceeding.  {Boyd 
V.  Woolirine,  40  W.  Va.  282;  Ball  v.  Co;r,  29  W.  Va.  407; 
YafcH  v.  Grafton,  83  W.  Va.  h<Ti\IudhfH  Tr^^r,  8  Grat.  832; 
Parrlsh  v.  Iluntuigton,  57  W.  Va.  286.)  Tlie  same  rule  is  de- 
clared in  Yate><  v.  Graffon  to  be  appjicable  to  the  streets 
and  alleys  of  cities  and  towns,  and  this  view  finds  support  in 
the  fact  that  the  statute  upon  which  the  doctrine  rests  is  ap- 
plicable to  both  classes  of  highways.  It  says:  "And  every 
road,  street  or  alley  used  and  occupied  as  a  public  road, 
sti'eet,  or  alley,  shall  in  all  courts  and  places,  Ije  taken 
and  deemed  to  be  a  public  road,  street  or  alley  (as  the  case 
may  be,)  whenever  the  establishment  thereof  as  such  may 
come  in  (piestion."  Code,  chapter  43,  section  31.  If  used 
by  the  pul)lic  and  recognized  in  any  manner  by  the  public 
authorities  in  charge  of  the  county  roads  or  streets  and  alleys, 
as  the  case  may  be,  the  road,  street  or  alley  in  question  is  a 
public  highway.  Pi'oof  of  these  facts  make  it  such  prufia 
facie. 

If  the  work  done  is  of  such  character  and  is  done  by  such 
person  and  under  such  circumstances  as  to  show  an  express 
and  unequivocal  act  of  recognition,  the  amount  or  importance 
of  the  work  is  immaterial.  It  may  l)e  much  or  little,  but  it 
must  be  done  in  such  manner  and  by  such  person  as  to  show^ 
intent  to  treat  it  as  a  public  highway.  The  sidewalk  is  part 
of  ^the  street  and  work  on  it  is  work  on  the  street  necessarily. 
As  he  was  the  officer  of  the  city  charged  with  such  work,  cor- 
responding to  the  road  surveyor  in  the  case  of  county  roads, 
is  it  not  enough,  under  our  decisions,  that  it  appear  that  work 
was  done  upon  the  street  by  him?  It  would  seem  that  it  is 
not  necessary  to  prove  that  he  had  particular  direction  from 
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the  council  to  do  the  work.  Yates  v.  Grafton  says  :  "Ac- 
ceptance of  the  county  or  city  or  incorporated  town  need  not 
be  proved  by  matter  of  record,  but  may  be  presumed  from 
acts  of  reco^ition,  acceptance  and  claim."  Point  4  syllabus. 
Talhott  V.  King^  32  W.  Va.  6,  says  :  "The  u^^er  must  be  ac- 
companied either  by  an  order  of  the  county  court  recogniz- 
ing it  in  some  way  as  a  road,  or  the  road  must  be  worked  by 
a  surveyor  as  such,"  and,  in  the  opinion  in  that  case,  the  evi- 
dence is  reviewed  and  analyzed  thoroughly  to  ascertain 
whether  the  fact  of  work  by  a  surveyor  is  established  by  it. 
The  inquiry  does  not  go  to  the  extent  of  the  directions  under 
which  he  worked  or  his  authority  as  an  overseer.  These  in- 
quiries seem  to  have  been  regarded  as  unnecessary  in  view  of 
the  presumption  in  favor  of  the  regularity  of  the  acts  of  pub- 
lic officers.  Though  very  slight,  the  evidence  must  be  held, 
under  the  decisions  above  referred  to,  sufficient  to  warrant  a 
finding  by  the  jury  that  the  street  in  question  was  a  public 
one,  and,  therefore,  good  on  demurrer. 

The  plaintiff  testified  that,  as  he  wjis  walking  at  a  rapid 
gait,  near  the  middle  of  the  board  walk,  about  nine  o'clock  in 
the  evening,  his  foot  slipped  on  a  certain  plank  and  broke  it 
down  so  that  his  right  heel  went  into  a  hole,  made  by  the 
breaking  of  the  board,  and  threw  him  forward  with  his  weight 
on  that  foot,  and  thus  dislocated  his  ankle  and  broke  a  bone 
in  th^  leg.  He  produced,  on  the  trial,  a  part  of  the  l)oard 
which  he  says  so  broke  with  him  and  showed  that  it  was  de- 
cayed to  some  extent.  As  to  the  character  of  the  defect,  his 
testimony  is  rather  indefinite.  It  did  not  let  his  foot  go  clear 
through,  but  he  says  his  foot  went  into  it  and  his  heel  caught 
in  the  next  plank  and  kept  him  from  falling,  which  statement 
seems  to  import  that  the  defect  was  such  as  to  permit  his 
heel  to  become  fastened  in  it  so  that  his  weight  thrown  upon 
the  foot,  either  forward  or  to  one  side,  dislocated  the  ankle 
and  broke  a  lx)ne.  He  says  he  saw  the  hole  that  night,  No- 
vember 25,  1900,  and  went  back  in  April  or  May,  following, 
and  found  the  hole  still  there,  and  that  a  board  had  broken  in 
the  middle,  and  the  end  of  the  part  toward  the  street  was 
down  in  the  middle  of  the  walk,  while  the  other  half  rested 
on  the  stringer  nearest  the  property  line  and  the  middle 
stringer.  The  piece  produced  at  the  trial  was  the  one  the  end 
of  which  had  gone  down  under  his  weight.     Another  witness 
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swears  he  went  the  next  morning  and  examined  the  sidewalk 
to  ascertain,  if  possible,  the  place  and  manner  of  the  injury, 
and  found  a  hole  in  the  sidewalk,  and,  from  the  tracks  left  in 
the  frost  by  the  plaintiff  in  crawling  away  seeking  assistance, 
he  was  able  to  locate  that  as  the  place  at  which  the  injury  oc- 
curred. But  he  does  not  describe  the  hole  in  the  sidewalk. 
For  aught  that  he  says,  it  may  have  been  a  mere  depression 
caused  by  a  broken  board  which  had  settled  slightly.  The 
physician  who  was  called  to  attend  him,  was  mayor  of  the 
city  at  the  time  and  on  cross-examination  he  gave  contradic- 
tory statements  of  the  plaintiff  as  to  the  place  at  which,  and 
the  manner  in  which,  the  injury  was  sustained,  saying  the  in- 
jured man  had  told  him  he  had  fallen  at  an  offset  in  the  walk. 
The  street  commissioner  called  as  a  witness  for  the  defendant, 
says  that,  having  heard  of  the  accident,  he  went  the  next  day 
and  examined  the  sidewalk  and  found  that,  owing  to  the  rot- 
ting away  of  the  middle  stringer,  a  board  had  broken  in  the 
middle  and  swagged,  so  as  to  make  a  depression  in  the  walk, 
four  or  five  inches  deep,  but  he  did  not  think  it  was  of  suffi- 
cient size  and  depth  to  allow  a  person's  foot  to  go  down  into 
it.  Mrs.  Poe,  another  witness  for  the  defendant,  said  the 
plaintiff  had  come  to  her  door  that  night  seeking  help  and 
while  there  had  told  her  he  had  slipped  and  dislocated  his 
ankle. 

Absolute  liability  of  municipal  corporations  for  injuries  oc- 
casioned by  defects  in  highways,  imposed  by  the  decisions  of 
this  Court,  starting  with  Sheff  v.  Huntington^  16  W.  Va. 
307,  and  coming  down  to  Arthur  v.  City  of  Charleston.^  51 
W.  Va.  132,  renders  it  impossible  for  the  Court  to  say,  in 
cases  of  this  class,  whether  there  is  any  evidence  of  negli- 
gence or  want  of  care  on  the  part  of  the  corporation  and 
withhold  them  from  the  jury  for  lack  thereof.  Diligence  and 
the  exercise  of  even  the  highest  degree  of  care  does  not  ex- 
cuse. Under  this  rule,  a  sudden  disaster  to  a  highway,  such 
as  the  falling  of  a  tree  across  it,  or  a  landslide  into  it,  or  its 
demolition  by  storm,  in  the  night,  in  front  of  a  traveler,  re- 
sulting in  injury  to  him  or  his  property,  under  such  circum- 
stances as  would  prevent  both  him  and  the  officer  charged 
with  oversight  of  the  road,  from  having  any  previous  knowl- 
edge of  the  occurrence,  would  probably  make  the  corpora- 
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tion  liable,  but  "so  the  law  is  writ,"  and  has  been  for  twenty- 
five  years. 

In  Chapman  v.  Milton^  31  W.  Va.  384,  the  weight  of  the 
burden  which  this  construction  of  the  statute  imposes  was 
pointed  out,  and  as  a  sort  of  countervailing  principle,  the  law 
of  contributory  negligence  adverted  to,  in  the  following  lan- 
guage :  "But  in  cases  like  that  now  under  consideration, 
where  the  statute  in  express  terms  imposes  an  absolute  lia- 
bility upon  the  town,  it  is  unnecessary  to  allege  or  to  prove 
notice  of  the  defect  to  the  town.  This  statute  seems  to  be 
somewhat  harsh  and  impolitic;  but  it  is  one  the  legislature 
had  the  power  to  make,  and  therefore  nothing  is  left  to  the 
courts  but  to  enforce  it.  However,  the  construction  we  have 
given  it  is  not  likely  to  expose  municipal  corporations  to  any 
extraordinary  burden,  because  if  the  defect  in  the  highway 
be  open  and  visible,  and  the  traveler,  through  his  own  negli- 
gence or  rashness,  should,  by  attempting  to  pass  over  it, 
thereby  suffer  injury  such  injury  would  be  attributable  to 
himself,  and  could  not  be  said  to  arise  from  the  want  of  re- 
IMiir  to  the  highway." 

In  recent  years  the  principles  of  the  law  relating  to  con- 
tributory negligence  seem  to  have  been  applied  in  determin- 
ing what  constitutes  a  defect  in  a  highway  as  well  as  in  es- 
topping the  plaintiff  from  claiming  damages,  when  the  defect 
is  clearly  proven,  but  he  has  contributed  to  his  own  injury 
by  his  negligence  in  attempting  to  use  the  defective  part  of 
the  road  or  street.  As  the  law  imposes  upon  the  traveler  the 
duty  of  exercising  care  in  the  use  of  the  streets,  such  high- 
ways as  may  be  safely  used,  by  the  exercise  of  care  and  pru- 
dence, are  held  not  to  be  defective  or  out  of  repair,  and  in- 
jury thereon  gives  no  right  of  action.  Van  Pelt  v.  Clarks- 
burg^ 42  W.  Va.  218,  declares  that:  "A  municipal  corpora- 
tion is  not  an  insurer  against  accidents  upon  its  streets  and 
roads.  Nor  is  every  defect  therein,  though  it  may  cause  the 
injury  sued  for,  actionable.  It  is  sufficient  if  the  streets  and 
roads  are  in  a  reasonably  safe  condition  for  travel  in  ordinary 
modes,  with  ordinary  care;  and  whether  so  or  not  is  a  prac- 
tical question  to  be  be  determined  in  each  case  by  its  particu- 
lar circumstances."  In  Waggener  v.  T<non  of  Point  Pleas- 
ant^ 42  W.  Va.  798,  on  demurrer  to  the  declaration,  the  court 
held  that:  "The  averment  that  a  person,  while  passing  over  a 
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public  brick  sidewalk  in  bad  repair,  rough,  uneven,  sideling, 
and  slipi)ery,  caught  his  foot  against  a  projecting  brick,  fell 
down,  injuring  himself,  does  not  state  a  sufficient  cause  of 
action,  as  such  incidents  are  liable  to  occur  with  the  old  and 
feeble,  careless  and  indifferent,  at  almost  any  place  or  time. 
Municipalities  are  simply  required  to  keep  streets  and  side- 
walks in  a  reasonably  safe  condition  for  persons  traveling  in 
the  usual  modes,  by  day  and  night,  and  exercising  ordinary 
care."  To  the  same  effect  see  Yeager  v.  Bhwfidd^  40  W. 
Va.  484.  In  all  these  cases  the  alleged  defects  were  patent, — 
such  as  could  be  seen  and  overcome  by  exercising  care  in 
passing  them. 

Moore  V.  Ilnntuifjtou^  31  W.  Va.  842,  denies  the  appli- 
cation of  these  principles  in  the  cases  of  latent  de- 
fects, one  which  cannot  be  observed  or  known  before  injury 
results  from  it,  and  seems  to  close  every  avenue  of  escape 
from  liability  for  injury  by  them.  After  stating  the  rule  ap- 
plicable to  patent  defects,  the  court  there  says:  "But,  if  the  in- 
jury does  not  result  from  these  but  from  another  and  latent  de- 
fect, which  no  reasonable  degree  of  prudence  or  care  could  de- 
tect, he  (a  person  using  the  street)  will  not  be  considered  as 
taking  the  risk  of  injury  from  the  latent  defect."''  In  the  opin- 
ion, at  page  849,  Juixje  Snyder  says  a  person  so  injured  will  l>e 
entitled  to  recover  if  the  defect  is  one  ''for  which  the  munici- 
pality is  responsible,''  but  nothing  in  the  opinion  indicates 
any  state  of  circumstances  under  which,  in  such  case,  the  de- 
fect could  be  considered  one  for  which  the  nmnicipality  would 
not  be  responsi]:)le.  In  that  case,  as  in  this,  the  plaintiff  was 
injured  by  tlie  broalcing  of  a  board  in  a  wooden  sidewalk, 
and  of  the  defect,  the  court  said  :  'This  was  a  latent  defect, 
for  which  the  defendant  was  responsible  by  reason  of  its  neg- 
lect in  not  repairing  the  sidewalk."  As  under  the  decisions 
hereinbefore  noted,  the  lialnlity  of  the  town  is  absolute,  not 
dependent  upon  its  negligence  or  want  of  care,  the  word 
"neglect"  could  not  have  been  used  in  its  ordinary  legal 
sense,  and  must  be  deemed  to  have  been  used  to  signify  mere 
failure  to  repair,  although  it  did  not  appear  that  the  corpo- 
ration had  had  any  knowledge  of  the  defect.  In  several  of 
the  states  having  statutes  similar  to  ours,  liability  for  such 
defects  does  not  attach  unless  negligence  on  the  part  of  the 
town  is  established  by  showing  either  knowledge  of  it  or 
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want  of  ordinary  diligence  which  would  have  revealed  it, 
such  as  failure  to  inspect.  Thomp.  Com.  Neg.  §  6156.  Jack- 
son V.  Pooly  91  Tenn.  448;  Mc Grail  v.  Kalamazoo^  94  Mich. 
52.  But  our  decisions  have  adopted  the  principle  enunciated 
in  their  prototype,  Merrltt  v.  Hampden^  26  Me.  234,  hold- 
ing that  "If  there  be  a  defect  in  the  road,  however  small, 
which  occasions  an  injury,  the  party  injured  using  common 
and  ordinary  care,  the  town  is  liable."  See  SheffY,  Ilunt- 
ington^  cited.  Hence,  in  determining  whether  an  imperfec- 
tion in  a  highway  which  occasions  an  injury,  when  the  trav- 
eler is  not  in  any  way  at  fault,  and  has  had  no  means  of 
knowledge  of  it,  is  an  actionable  defect,  the  court  cannot  base 
a  negative  answer  on  want  of  evidence  of  negligence.  The 
town's  duty  is  absolute,  and,  to  prevent  liability,  it  must  ap- 
pear that  it  has  provided  a  reasonably  safe  sidewalk,  street 
or  road,  as  the  case  may  be. 

Here  the  walk  was  composed  of  oak  boards,  about  six  or 
seven  feet  in  length,  laid  cross-wise  on  three  stringers,  about 
e(iui-distant  from  each  other,  and  for  aught  that  appears  to 
the  contrary,  resting  on  the  ground.  As  the  broken  board 
sank  only  four  or  five  inches  below  the  others,  on  account  of 
the  decay  of  the  stringer,  the  boards  were  proi)ably 
not  more  than  six  inches  above  the  ground.  The  walk 
was  from  five  to  seven  years  old,  but  the  boards,  save  the  one 
which  broke,  appeared  to  be  sound.  The  street  on  which  it 
was  did  not  bear  the  burden  of  heavy  travel,  and  was  not 
lighted  for  use  at  night.  Those  who  used  it  most  were  school 
children.  It  was  not  over  dangerous  ground,  such  as  a  ditch, 
ravine,  or  sideling  place,  in  view  of  which  the  breaking  of  a 
decayed  lx)ard  might  reasonably  be  exi)ected  to  result  in  in- 
jury, but  on  a  comparatively  smooth  surface  in  consequence 
of  which  ninety-nine  boards  might  break  without  injury  to 
the  traveler,  and  the  one  hundredth  with  such  injury.  Under 
such  circumstances,  the  law  announced  by  the  Tennessee  court 
in  Jackson  v.  PooU  91  Tenn.  448,  might  be  urged,  without 
doing  any  violence  to  reason.  There  this  principle  was  de- 
clared: ''In  suit  against  a  city  for  personal  injuries  sustained 
by  the  plaintiff  while  passing  over  a  common  plank  sidewalk 
laid  upon  the  ground,  by  reason  of  an  alleged  defect  therein, 
there  being  i)roof  tending  to  show  the  defect  was  latent,  it  is 
error  for  the  Court  to  charge  that  the  city  was  liable,  though 
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the  defect  was  latent,  if  it  could  have  been  discovered  by  'in- 
spection, observation,  or  otherwise.'  This  strong  doctrine  is 
not  applied  to  latent  defects  in  common  sidewalks,  but  only 
to  defects  in  structures  over  dangerous  places."  But  it  would 
be  inconsistent  with  the  law  as  evidenced  by  our  decisions; 
for,  in  Tennessee,  the  basis  of  municipal  liability,  as  revealed 
by  the  above  quotation  itself,  is  negligence,  not  violation  of 
a  statutory  guaranty  of  safety,  when  the  pedestrian  is  not 
himself  in  any  way  at  fault.  Under  Moore  v.  Huntington^ 
cited,  and  principles  uniformly  declared  by  our  decisions,  the 
imperfection  under  consideration  must  be  deemed  a  defect 
and  actionable. 

It  is  hardly  necessary  to  remark  that  there  is  suffisient  evi- 
dence to  warrant  a  finding  by  a  jury  that  the  injury  resulted 
from  the  defect,  since  there  is  direct  and  positive  evidence  to 
this  effect,  as  has  been  already  indicated.  The  demurree  is 
entitled  to  the  benefit  of  all  inferences  fairly  arising  from  the 
evidence.  Bari^ett  v.  Coal  Co,^  55  W.  Va.  395;  Gu7in  v. 
Railroad  Co.^  42  W.  Va.  560.  If  the  evidence,  were  it  per- 
mitted to  go  to  the  jury,  would  sustain  a  verdict  in  favor  of 
the  demurree,  the  demurrer  should  be  overruled.  Kelley  v. 
Railroad  6o.,  decided  at  this  term. 

As  the  verdict  was  rendered  May  8,  1903,  the  subsequent 
rendition  of  judgment  for  the  amount  thereof  with  interest 
from  the  date  of  the  verdict  was  in  strict  obedience  to  the 
mandate  of  the  statute.  Code  1899,  chapter  131,  section  16. 
Prior  to  the  Acts  of  1882,  Chapter  120,  amending  certain  sec- 
tions of  the  Code,  including  sections  14  and  16,  this  would 
have  been  error.  Fowt^er  v.  Railroad  Co.^  18  W.  Va.  579. 
But  the  act  of  1882  amended  the  chapter  so  as  to  make  it  say, 
in  section  14,  judgment  shall  be  entered  "with  interest  from 
the  date  of  the  verdict"  instead  of  "from  the  date  of  the 
judgment"  as  in  the  Code  of  1868,  and,  in  section  16,  for  the 
aggregate  of  principal  and  interest  due  at  the  date  of  the  ver- 
dict, if  there  be  one,  otherwise  at  the  date  of  the  judgment  or 
decree,  with  interest  thereon  from  such  date,  in  all  cases  as 
to  which  it  is  not  otherwise  provided.  "Such  date"  means 
the  date  of  the  verdict,  when  there  is  one,  and  the  date  of  the 
judgment  or  decree,  when  there  is  no  verdict.  This  is  the 
plain  logical,  as  well  as  grammatical,  connection  and  mean- 
ing of   the  words.     Fowler  v.    Railroad    Co.^   cited,    and 
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Hawhre  v.  Railroad  Co,^  15  W.  Va.  628,  assert  that  actions 
for  damages  are  ruled  by  the  two  sections  above  referred  to, 
and  as  they  have  been  amended  so  as  to  give  interest  from 
the  date  of  the  verdict  instead  of  the  date  of  the  judgment, 
those  two  cases  sustain  the  interpretation  of  the  statute 
herein  expressed. 

As  no  error  is  perceived  in  the  judgment,  it  will  be  affirmed 
with  costs  and  damages  according  to  law. 

Afirmed. 


CHARLESTON 

^  ^  ^  68        317 

Campbell  and  Others  v.  Doolittle  and  Others.  ^^     32^ 

Submitted  October  18,  1905.     Decided  November  14,  1905. 

1 .  Judge — Power  in  Vacation — Prohibition . 

The  last  clause  of  section  1,  of  Chapter  110,  of  the  Code  of  1899, 
authorizing  the  issuance,  by  a  judge  of  the  Supreme  Court  of  Ap- 
peals, in  the  vacation  of  said  Court,  of  a  rule  to  show  cause  why 
the  writ  of  prohibition  shall  not  issue,  is  not  unconstitutional, 
(p.  318.) 

2.  Municipal  Corporation — Removal  of  City  Officers. 

The  action  of  the  council  of  a  city  or  town  in  removing  from 
office  officers  who  are,  by  law,  removable,  by  such  body,  at  pleas- 
ure, without  notice  and  without  cause,  is  not  judicial  or  qua^ 
judicial  in  character,  although  involving  discretion;  but  only  min- 
isterial or  administrative,     (p.  320.) 

3.  Prohibition-— i?e7»of?a^  of  City  Officers. 

In  attempting  to  interfere  with  such  action  by  prohibition,  a  cir- 
cuit court  acts  without  jurisdiction,    (p,  320.) 

Petition  by  C.  W.  Campbell  and  others  for  writ  of  prohi 
bition  against  E.  S.  Doolittle,  judge,  and  others. 

Writ  allowed. 
Holt  &  Duncan,  Wallace  &  Fitzpatrick,  Geo.  I.  Neal 
and  W.  K.  Cowden,  for  petitioners. 

Lace  Marcum,  Geo.  J.  McComas,  E.  E.  Williams,  and 
C.  E.  Hogg,  for  respondents. 

Poffenbarger,  Judge: 

Five  members  of  the  police  force  of  the  city  of  Huntington 
obtained  from  the  judge  of  the  circuit  court  of  Cabell  coun- 
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ty,  a  rule  against  the  council  of  said  city,  to  show  cause  why 
a  writ  of  prohibition  should  not  issue  against  that  body  to 
prevent  it  from  removing  them  from  office  by  the  votes  of  a 
smaller  number  of  members  thereof  than  is  required  by  the 
charter  in  such  case.  Afterwards,  C.  W.  Campl)ell  and  live 
others,  all  members  of  said  city  council,  obtained  from  a 
judge  of  this  Court,  a  rule  requiring  the  judge  of  said  circuit 
court  to  appear  in  this  Court  to  show  cause  against  the  issu- 
ance of  a  writ  of  prohibition,  to  restrain  him  from  further 
proceeding  ui)on  the  said  rule,  so  issued  by  him. 

The  full  mcni])er8hip  of  said  council  is  twelve,  but  one  had 
resigned,  and  a  controversy  was  pending  as  to  whether 
his  successor  had  been  elected.  On  the  occasion  of  the  re- 
moval of  said  policemen  f i"om  office,  another  member  was 
al)sent,  and  the  removal  was  effected  by  a  vote  of  six  to  four. 
The  application  for  the  prohibition  against  the  council  was 
based  upon  alleged  illegality  of  the  action  taken,  it  Ix^ing 
claimed  that  the  charter  required  the  votes  of  seven  members 
to  effect  such  removal,  a  majority  of  the  whole  number  of 
councilmen  required  hy  the  charter. 

As  ground  for  discliarging  the  rule  and  dismissing  the  pe- 
tition, unconstitutionality  of  the  statute,  authorizing  the 
awarding  of  such  process  in  the  vacation  of  the  court  is  ad- 
vanced. The  Constitution  merely  confers  upon  this  Court 
original  jurisdiction  is  cases  of  prohibition,  without  indicat- 
ing the  particular  mode  of  its  exercise.  In  doing  so,  it  im- 
pliedly conferred  upon  the  Court  all  the  i)owers  inherent  in, 
and  necessary  to  the  exercise  of,  such  jurisdiction,  and  among 
these  is  the  awarding  of  procjoss  to  bring  the  parties  l)efore 
the  Court.  Citation  in  every  legal  proceeding  is  the  first, 
and  an  indispensible,  step.  Power  to  give  it  must  exist  in 
the  Court,  else  the  exercise  of  jurisdiction  is  impossible. 

A  law  of  nature  and  necessity,  as  well  as  of  convenience, 
prevents  the  court  from  remaining  in  continuous  session. 
The  Constitution  does  not  contemplate  it.  But  it  guarantees 
protection  to  life,  liberty  and  property,  and  contemplates  the 
exercise,  through  the  courts,  for  the  accomplishment  of  this 
great  purpose,  the  chief  desideratum  of  all  government,  the 
functions  and  powers  which,  by  the  common  law,  are  inher- 
ent in  the  courts  of  the  land,  and  especially  of  the  extraordi- 
nary writs,  designed  for  the  maintenance  of  regularity  and 
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due  process  of  law  in  the  proceedings  of  the  inferior  courts. 
For  these  vital  purposes,  it  declares  that  "The  courts  of  this 
State  shall  Ije  oi)en,  and  every  person,  for  an  injury  done  to 
him,  in  his  person,  property  or  reputation,  shall  have  a  rem- 
edy by  due  course  of  law;  and  justice  shall  te  administered 
without  sale,  denial  or  delay."  Art.  Ill,  §  17.  The  power 
to  award  process,  the  incipient  action  in  every  exercise  of 
jurisdiction,  must  exist  somewhere  at  all  times,  else  the 
courts  are  not  open  in  obedience  to  this  mandate. 

IjoiiQ  before  the  adoption  of  the  Constitution,  the  common 
law,  and  its  principles  obtained  here,  permeatin<;y,  and  inter- 
woven with  every  tiber  of,  our  political  and  social  compact. 
The  great  guarantys  just  (juoted  from  the  Constitution  are 
themselves  part  of  that  law,  having  been  taken  from  Mn(jna 
C'lrtd^  into  which  they  had  been  incorporated  as  the  ancient 
safe-guards  of  liberty,  long  antedating  in  origin  The  Great 
Charter. 

For  what  common  law  powers  courts  and  judges  have,  we 
look  to  the  methods  of  procedure  of  the  old  English  courts. 
Prohibition,  mandannts  and  Inthcas  vorpiis  were  in  constant 
employment,  especially  in  the  great  struggles  for  the  main- 
tenance of  the  supremacy  of  the  common  law  over  the  Koman 
civil  and  ecclesiastical  systems  of  law,  and  the  constitution  of 
the  realm  against  encroachment  of  the  sovereign. 

For  these,  as  well  as  other  remedies,  the  courts  were  al- 
ways oi)en,  and  a  means  of  redress  at  hand  for  every  injury, 
however  suddenly  it  might  occur.  Process  was  ordinarily 
issued  by  the  clerks  of  the  courts,  and  extraordinary  writs 
by  the  law  courts,  when  in  session,  and,  when  not,  resort 
might  l)e  had  to  the  court  of  chancery  for  prohibition.  17 
Yin.  Abr.  547;  Irexon  v.  llarrla^  7  Ves.  'Ih^xln  lie  Haftiitnn^ 
9  Eq.  Cas.  L.  K.  6G0;  Sanndt^rmn  v.  Chggcit,  1  P.  Wms. 
663;  Monigonu^nf  v.  BJah\  2  Sch.  &  Lefr.  136;  In  Re 
FoHti'i^  24  Beav.  428;  Anon  1  P.  Wms.  476.  From  an  alter- 
ation in  the  number  and  arrangement  of  courts,  no  inference 
of  intent  to  deprive  the  jurisdiction  by  prohibition  of  its  vir- 
tue and  efficacy,  arises,  and  its  efficacy  exists  wherever  orig- 
inal and  general  jurisdiction  by  that  remedy  is  lodged.  Such 
jurisdiction  having  been  conferred  upon  this  Court,  it  takes 
necessarily  the  power  to  award  through  its  judges  in  vaca- 
tion process  to  bring  tlie  cause  within  the  cognizance  of  the 
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Court,  so  that  the  remedy  may  be  always  available.  Upon 
application  of  these  principles,  the  Supreme  Court  of  >Iis- 
souri  came  to  this  conclusion  in  State  ex  rel  v.  Romhauer^ 
104  Mo.  619,  and  we  think  they  fully  sustain  it. 

Prohibition  can  only  go  against  judicial  action,  or  quasi- 
judicial  action.  Flerahig  v.  Commissioners^  31  W.  Va.  609; 
Brazie\.  Commissioners^  25  W.  Va.  213;  HassingerY,  Holt^ 
47  W.  Va.  348;  Hartigan  v.  Board  of  Regents,  49  W.  Va. 
14.  Those  policemen  were  removable  at  the  pleasure  of  the 
council,  without  notice  and  without  cause  being  shown.  Acts. 
1901,  chapter  150,  paragraphs  15  and  19;  Acts.  1905,  chapter 
8,  section  1.  No  element  of  judicial  power  is  perceived  in 
this.  The  function  is,  in  our  opinion,  purely  administrative 
or  ministerial.  That  the  exercise  of  discretion  enters  into 
■  it,  does  not  make  it  judicial.  There  is  judicial  and  non- judi- 
cial, or  legislative  and  executive,  discretion.  County  Court 
V.  Boreman^  34  W.  Va.  87;  County  Court  v.  Armstrong, 
Id.  326,  329;  Toicn  of  Davis  v.  Filler,  43  W.  Va.  413; 
Richards  v.  ClarTcsburg,  30  W,  Va.  491.  Prohibition  will 
not  go  against  such  action,  though  discretionary.  William^ 
son  V.  County  Court,  56  W.  Va.  38. 

As,  under  no  circumstances,  could  such  action  be  controlled 
by  prohibition,  said  circuit  court  acted  without  jurisdiction 
in  awarding  the  rule,  and,  as  upon  application,  the  judge 
thereof  refused  to  discharge  it,  a  writ  of  prohibition  must  go 
from  this  Court  against  him  and  his  co-respondents,  the  rela- 
tors in  his  court,  according  to  the  prayer  of  the  petition, 
with  a  judgment  for  costs  to  the  relators  here  against  all  the 
respondents  except  the  said  judge. 

Writ  awarded. 
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CHARLESTON 
Wood  v.  Gordon.  |d8«    497 

Submitted  October  18,  1905.     Decided  November  14,  1905. 

1.     Municipal  CoBPORATioN8—CV>im<?i^-i/q;onyy  Vote, 

Whenever  the  words,  "The  council  for  the  time  being  shall  by  a 
majority  vote  of  all  the  members  elected,*'  or  words  of  like  import, 
shall  occur  in  the  charter  of  a  municipal  corporaation,  relative  to 
the  members  of  the  common  council  thereof,  they  shall  be  con- 
strued to  mean  a  majority  of  the  whole  number  of  members  to 
which  the  common  council  is  entitled  under  its  charter,  (p. 
323.) 

Petition  by  Warren  Wood  for  writ  of  7na7ida7nns  against 
H.  C.  Gordon,  mayor,  and  others. 

Writ  Refttsed. 

Holt  &  Duncan,  Wallace  &  Fitzpatrick,  Geo.  I.  Neal, 
and  W.  K.  Cowden,  for  petitioner. 

Lace  Marcum,  Geo.  J.  McComas,  E.  E.  Williams,  and 
C.  E.  Hogg,  for  respondents. 

McWhorter,  Judge: 

The  common  council .  of  the  city  of  Huntington,  in  the 
county  of  Cabell,  is  composed,  under  its  city  charter,  of  a 
mayor  and  twelve  councilmen.  At  a  meeting  of  said  common  • 

council  held  at  its  council  chamber  in  said  city  on  the  19th 
day  of  June,  1905,  the  mayor  presiding  and  eleven  of  the 
twelve  members  of  council  were  present,  when  George  L. 
Pickering  who  was  one  of  the  members  at  the  time,  tendered 
his  resignation  as  a  member  of  the  council,  which  resig- 
nation was  accepted.  The  council  then  proceeded  to  the 
election  of  a  member  to  fill  the  vacancy  thus  created. 
When  Warren  Wood  and  I.  R.  Titus,  respectively,  were 
placed  in  nomination  and  a  vote  being  taken,  six  of  the 
councilmen  voted  for  Wood  and  four  voted  for  Titus,  and 
the  Mayor  declared  Wood  elected  to  fill  the  vacancy  of 
the  unexpired  term  of  George  L.  Pickering  resigned,  and 
Wood  took  and  subscribed  the  oath  of  office,  as  a  council- 
men,  and  caused  a  certificate  of  said  oath  to  be  filed  with  the 
clerk  of  said  city  on  the  20th  day  of  June,  1905.  On  the 
3rd  day  of  July,  1905,   the   circuit  court  of   Cabell  county 
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awarded  an  alternative  writ  of  maivAamxis  against  the 
Mayor,  requiring  him  to  change  said  ruling  made  by 
him  at  the  meeting  of  June  19th,  whereby  he  had  de- 
clared Wood  elected  councilman  to  fill  the  said  vacancy, 
and  to  declare  that  neither  the  said  Wood  nor  any  other  person 
was  elected  to  fill  the  said  vacancy.  At  a  meeting  of  said 
council,  held  on  the  3rd  day  of  July,  1905,  the  mayor 
changed  his  ruling  in  obedience  to  said  alternative  writ  of 
mandaviuiM  and  declared  that  said  Wood  was  not  elected  to 
fill  the  said  vacancy  in  said  council  and  that  no  one  was 
elected,  and  that  said  vacancy  still  existed.  And  the  clerk 
of  said  council  who  was  present  for  the  purpose  of  recording 
the  proceedings  and  minutes  of  the  council,  refused  under 
the  direction  of  the  mayor  to  enroll  said  Wood  as  a  member 
of  the  council  and  both  the  clerk  and  the  mayor  refused  to 
recognize  the  said  Wood  as  a  member  of  the  council.  A 
motion  was  then  made  by  a  councilman  that  the  minutes  of 
the  meeting  of  June  19,  1905,  as  read  by  the  clerk  and  show- 
ing that  said  Wood  was  duly  declared  by  the  mayor  to  have 
been  elected  a  member  of  the  council  to  fill  the  said  vacancy, 
be  approved,  which  motion  the  mayor  refused  to  entertain 
and  likewise  refused  an  appeal  therefrom  demanded  by  mem- 
bers of  the  council,  but  the  motion  for  appeal  being  put  to  a 
vote  by  a  member  of  the  council,  the  motion  was  carried  by 
a  vote  of  six  for  and  five  against  and  the  minutes  of  the 
meeting  of  June  19,  1905,  as  read  by  the  clerk,  were  ap- 
proved. On  the  I7th  of  July,  1905,  the  alternative  writ 
awarded  against  the  mayor  by  the  circuit  court  on  the  3rd 
of  July  was  made  peremptory  and  the  court  declared  that 
Warren  Wood  was  not  elected  to  'fill  the  said  vacancy  and 
that  the  same  still  existed.  On  the  l7th  day  of  July,  1905, 
the  council  again  met  in  regular  session,  the  mayor  pre- 
siding, and  took  up  for  consideration,  the  filling  of  the  va- 
cancy in  the  council  declared  by  the  circuit  court  to  exist. 
When  the  same  persons,  Wood  and  Titus,  were  nominated 
for  the  position,  a  vote  was  taken  and  out  of  ten  members 
of  council  present,  six  voted  for  Wood  and  four  voted  for 
Titus,  when  the  mayor  presiding  declared  that  neither  said 
Wood  nor  said  Titus  was  elected,  and  that  said  vacancy  still  ex- 
isted, from  which  ruling  of  the  chair,  an  api)eal  was  taken, 
which,  by  a  vote  of  six  against,  to  four  for,  the  decision  was 
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not  sustained  and  the  said  Wood  was  by  the  council  declared 
elected  a  member  of  the  council  to  fill  the  said  vacancy,  and 
said  Wood  again  took  the  oath  of  oiKce  and  presented  him- 
self before  the  mayor  and  council  and  demanded  of  them 
recognition  as  a  member  of  the  council;  but  the  mayor  re- 
fused to  recognize  said  Wood  as  a  member  of  the  council,  and 
the  city  clerk  refused  under  the  direction  of  the  council,  or 
in  any  way,  to  recognize  him. 

Warren  Wood  filed  his  x)etition  in  this  Court,  praying  for 
an  alternative  writ  of  mandamm  to  be  directed  to  the  common 
council  of  the  city  of  Huntington,  and  to  the  said  Mayor  and 
the  eleven  members  of  the  council  and  the  clerk  of  said  city, 
naming  the  mayor,  councilmen  and  clerk,  commanding  them 
and  each  of  them,  to  permit  said  Wood  "to  participate  in  all 
the  meetings  and  deliberations  of  said  common  council  and  to 
be  accorded  the  privilege  of  voting  upon  all  questions  arising 
before  said  common  council  upon  which  other  members 
thereof  have  the  right  to  vote,  and  to  otherwise  recognize 
your  petitioner,  as  a  member  of  said  common  council  of 
said  city,  or  show  cause  if  any  they,  or  any  of  them,  can, 
why  they,  or  any  of  them  should  not  do  so."  The  only  ques- 
tion involved  in  this  case  is  the  construction  of  section  14  of 
chapter  150  of  the  Acts  of  1901,  said  chapter  being  the 
charter  of  the  city  of  Huntington.  Said  section  is  as  fol- 
lows: "Wherever  a  vacancy  shall  occur  from  any  cause  in 
the  office  of  mayor,  councilman,  treasurer,  city  clerk  or  city 
assessor,  the  council  for  the  time  being  shall  by  a  major- 
ity vote  of  all  the  members  elected,  fill  the  vacancy 
until  the  next  general  election,  at  which  time  a  suc- 
cessor shall  be  elected  by  the  qualified  voters  of  said  city." 
The  rule  is  well  established  that  in  the  construction  of 
statutes,  effect  must  be  given  as  far  as  possible  to  every  part 
thereof:  evidently  the  legislature  had  some  object  in  pro- 
viding that  a  vacancy  should  be  filled  "by  a  majority  vote 
of  all  the  members  elected."  The  number  of  members 
elected  to  said  council  was  twelve,  of  w^hich  seven  are  re- 
quired for  a  majority;  if  a  majority  of  a  quorum,  or  of  the 
the  number  then  constituting  the  council  after  one  or  more 
had  died  or  resigned,  had  been  intended,  the  leglature  would 
have  so  provided  by  saying  that  a  majority  of  the  council  as 
then  constituted,  or  a  majority  of  a  quorum,  as  might  be 
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intended,  should  fill  the  vacancy.  Pollmky  v.  Schnid^  55 
L.  R.  A.  614,  is  a  case  exactly  in  point,  where  the  supreme 
court  of  Michigan  holds  that  "The  number  of  votes  neces- 
sary to  pass  an  ordinance  over  a  veto  under  a  statute  pro- 
viding that  it  shall  be  two-thirds  of  all  the  members  elected 
to  the  council,  must  be  based  on  the  total  number  elected, 
although  at  the  time  of  the  vote  one  member  has  died  and 
one  resigned,"  and  in  Pbnental  v.  San  Francisco^  21  CaK 
351,  the  act  provided  that  no  ordinance  should  be  passed, 
"unless  by  a  majority  of  all  the  members  elected  to  each 
board."  The  board  of  assistant  alderman  was  composed  of 
eight  members,  and  one  of  the  eight  had  resigned  and  four 
of  the  seven  remaining  had  voted  for  the  ordinance,  and  the 
court  held  that  "The  ordinance  in  question,  therefore,  not 
having  received  the  vote  of  a  majority  of  all  the  members 
elected,  was  never  passed.  It  was  in  fact  rejected — as  much 
so  as  if  every  member  had  cast  his  vote  against  its  passage.  It 
was,  therefore,  for  all  purposes  an  absolute  nullity."  See 
a  so  McC  racken  v.  San  Fvaixcmco^  16  Cal.  591;  Son  Fran- 
CISCO  V,  Ilagen^  5  Cal.  169.  It  is  contended  by  counsel  for 
petitioner  that  these  cases  do  not  apply  in  case  at  bar  because 
they  have  reference  to  the  passage  of  ordinances.  I  fail 
to  see  the  force  of  this  contention.  The  legislature  in  pro- 
viding for  a  vote  of  the  council  on  a  proposition  before  it 
and  w4ien  it  provides  the  number  of  votes  to  sustain  or  carry 
such  proposition  by  the  act  of  the  council,  it  matters  not 
what  is  intended  to  be  done,  the  number  of  votes  designated 
must  be  given  or  the  motion  fails.  But  it  is  further  con- 
tended that  there  is  no  West  Virginia,  or  Virginia  case  to 
the  same  effect  as  the  cases  cited.  The  question  was  never 
before  this  Court,  except  in  the  case  of  Osharne  v.  Stale f/^  5 
W.  Va.  85,  and  that  was  a  case  in  which  the  passage 
of  an  act  was  called  in  question  because  the  senate  having 
twenty-two  members  when  full,  but  having  one  vacancy  had 
but  twenty-one  members  and  the  act  had  been  declared 
passed  by  the  senate,  by  but  eleven  votes,  that  being  a  ma- 
jority of  twenty-one.  The  act  was  sustained  by  the  court 
on  the  principle  that  an  act  of  the  legislature  must  be  held 
to  be  constitutional  if  there  can  be  any  doubt  in  its  favor 
and  the  court  in  some  manner  worked  up  a  doubt  of  which 
it  gave  the  act  the  benefit  and  saved   it,  while  it  says   "For 
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these  reasons,  with  all  respect,  it  was  the  duty  of  the  senate 
to  have  declared  the  bill  not  passed.''  The  Constitutional  Con- 
vention which  assembled  in  1872,  seeing:  the  dilemma  in  which 
the  Supreme  Court  was  placed  in  order  to  save  the  act  of  the 
legislature,  which  had  so  clearly  conflicted  with  the  Constitu- 
tion, by  section  32  of  Art.  VI  of  the  Constitution,  then 
adopted  by  it,  provided  against  any  similar  action  in  the 
future. 

The  writ  of  mandamus  is  refused. 

Writ  Refused. 


CHARLESTON 
Keller  v,  Keller. 

Submitted  June  16,  1905.     Decided  November  14,  1905. 

1.     DiYOVLCi^— -Alimony. 

An  order  for  temporary  alimony  made  in  vacation  in  a  divorce 
suit,  without  notice,  is  void.     (p.  326.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Suit  by  Lafayette  Keller  against  Cordelia  A.  Keller  for 
divorce.  From  an  order  granting  alimony  and  dismissing 
the  cause,  plaintiff  appeals. 

Reversed. 

Chas.  M.  Murphy,  for  appellant. 
Wamsley  &  CoBERLEY,  for  appellee. 

Brannon,  President: 

Lafayette  Keller  brought  suit  in  Barbour  county  against 
Cordelia  A.  Keller  for  divorce,  and  filed  his  bill,  and  took 
some  depositions.  The  defendant  appeared  before  the  judge 
in  vacation,  and  filed  an  answer  resisting  her  husband's  suit, 
and  asking  temporary  alimony.  Without  notice  to  the  plain- 
tiff or  appearance  the  judge  made  an  order  requiring  the 
man  to  pay  his  wife  two  hundred  dollars  for  temporary 
alimony  and  maintenance  of  her  defence,  and  ordered  the 
answer  to  be  filed.  Afterwards  in  term  the  husband  moved 
the  court  to  set  aside  said  order  for  alimony,  but  the  court 
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refused  to  do  so,  and  ordered  that  the  suit  be  stayed  until 
the  money  be  paid.  The  court  suppressed  certain  deposi- 
tions taken  by  the  plaintiff  as  taken  in  defendant's  absence. 
At  a  subsequent  term  an  order  appears  saying,  "the  court 
doth  of  its  own  motion  dismiss  the  cause  for  want  of  prose- 
cution." 

The  order  requiring  the  payment  of  alimony  without  notice 
is  void.  The  answer  could  not  be  received,  as  a  pleading 
legally  in  the  cause,  in  vacation,  and  thus  justify  the  order. 
A  court  cannot  admit  pleadings  or  take  any  steps  in  vacation 
except  by  statute.  Kinport  v.  Rawson^  29  W.  Va.  487;  4 
Ency.  PI.  &  Prac.  337.  If  the  answer  had  been  filed  in  term 
upon  it  an  order  could  have  been  made  in  term,  without 
notice,  because  a  party  must  always  be  in  court  to  observe 
what  orders  are  made  in  the  suit;  But  as  to  proceedings  in 
vacation  it  is  different.  A  judge  can  in  vacation  make  an 
order  for  temporary  alimony  under  Code,  chapter  64,  section 
9;  but  the  adverse  party  has  right  to  defend  a  motion  for 
temporary  alimony.  14  Cyc.  754.  As  he  has  right  to  de- 
fend the  motion,  it  follows  that  he  must  have  notice  of  a 
motion  to  be  heard  in  vacation.  Cogtv  v.  Cogei\  48  W.  Va. 
135;  Ilandlan  v.  Handlan,  37  Id,  486. 

It  was  error  to  suppress  the  depositions  taken  29th  April, 
1902,  on  the  theory  that  the  defendant  was  not  present.  The 
taking  had  been  duly  adjourned  to  that  date. 

It  was  error  to  dismiss  the  suit.  How  could  there  be 
prosecution  of  it  when  the  court  had  stayed  it,  and  thus  pro- 
hibited the  plaintiff  from  prosecuting  it?  We  suppose,  that 
the  plaintiff  was  considered  as  not  prosecuting  the  suit 
because  he  had  not  paid  the  alimony.  But  that  order  being 
void  was  no  warrant  for  the  order  to  stay,  or  the  order  dis- 
missing the  suit. 

We  reverse  the  order  allowing  the  alimony,  that  suppress- 
ing the  depositions,  that  staying  and  that  dismissing  the  suit, 
and  remand  the  cause  for  further  proceedings. 

Reversed. 
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CHARLESTON 

Pickens'  Exors.  v.  Daniels. 

Submitted  June  16,  1905.     Decided  November  21,  1905. 

1.  CoMinssiONBR's  Report — Decree. 

A  decree  confirming  the  finding  of  a  commissioner's  report  and 
decreeing  in  accordance  therewith,  carries  with  it  the  presumption 
of  correctness  and  will  not  be  reversed,  unless  plainly  wrong,  (p. 
329.) 

2.  Suit  in  Equity — Co-DefendanU. 

Co-defendants  in  a  chancery  suit  cannot  therein  lawfully  litigate 
matters  between  themselves  wholly  foreign  to  the  matters  raised 
by  the  pleadings  and  proofs  between  the  plaintiffs  and  defendants, 
(p.  330.) 

3.  Decree — De-cree  Ascertaining  Indebtedness  only^  Not  Appealable, 

A  decree  merely  ascertaining  a  personal  indebtedness  from  a  de- 
fendant to  the  plaintiffs,  but  not  decreeing  payment  thereof,  and  not 
fixing  a  lien  therefor  or  otherwise  providing  for  the  payment  thereof^ 
is  not  final  or  appealable,     (p.  331.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Suit  by  John  D.  Pickens  and  others,  Executors,  against 
W.  W.  Daniels  and  others.  Decree  for  plaintiffs  and  J.  N. 
B.  Crim  appealed. 

Heversed  in  part, 

Melville  Peck,  for  appellant. 

Dayton  &  Dayton  and  Sam'l  V.  Woods,  for  appellees. 

Cox,  Judge: 

At  January  rules,  1890,  the  executors  of  James  Pickens 
filed  their  bill  in  chancery  in  the  circuit  court  of  Barbour 
county  against  W.  W.  Daniels  to  subject  his  real  estate  to 
the  satisfaction  of  the  liens  of  two  judgments,  alleged  therein 
to  have  been  recovered  by  plaintiffs'  decedent  in  his  lifetime 
against  Daniels  et  al.  It  is  alleged  in  the  bill  that  on  the  14th 
day  of  May,  1886,  Daniels  assigned  to  the  plaintiffs'  decedent 
one-half  of  a  certain  debt  (the  one-half  amounting  to  $531.05) 
due  the  firm  of  Crim  &  Daniels,  composed  of  J.  N.  B.  Crim 
and  W.  W.  Daniels,  as  collateral  security  for  the  payment  of 
said  judgments;  and  that  the  collateral  has  proved  unavailing 
because  J.  N.  B.  Crim,  the  partner  of  Daniels,  has  assumed 
to  control  the  whole  debt,  and  denied  the  right  of  Daniels  to 
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assign  such  one-half  to  Pickens.  The  debt  referred  to  was 
a  deed  of  trust  debt  due  from  Mary  J.  Love  to  Crim  & 
Daniels,  and  will  hereafter  be  called  the  Love  debt.  J.  N. 
B.  Crim  and  two  judgment  lienors  against  the  real  estate  of 
Daniels,  were  also  made  parties  defendant  to  the  bill.  By 
answers,  Daniels  denied  substantially  that  the  assignment  to 
Pickens  of  one-half  of  the  Love  debt  w^as  as  collateral,  but 
claimed  that  the  assignment  was  in  part  payment  of  the 
judgments,  and  that  afterwards  on  the  16th  of  February, 
1888,  he,  Daniels,  settled  with  Dever  Pickens,  one  of  the 
executors  of  James  Pickens,  for  the  residue  of  said  judg- 
ments and  exhibited  a  receipt  showing  such  settlement,  and 
claimed  also  that  J.  N.  B.  Crim  assented  and  acquiesced  in 
the  said  assignment,  and  that  Crim  had  wrongfully  appro- 
priated the  one-half  of  the  Love  debt  assigned  to  Pickens  by 
applying  the  whole  of  the  Love  debt  ui>on  the  purchase 
money  of  the  Love  land  which  had  been  sold  in  another 
chancery  suit  in  that  court  to  satisfy  the  liens  against  it,  and 
purchased  by  Crim.  Daniels  also  denied  any  indebtedness 
of  the  firm  of  (Jrim  &  Daniels  to  Crim  or  any  other  person. 
By  answer,  Crim  denied  substantially  that  said  assignment 
to  Pickens  was  legal,  but  claimed  that  at  the  time  it  was 
made  there  was  a  large  indebtedness  due  to  Crim  as  a  mem- 
ber of  the  firm  of  Crim  &  Daniels,  and  also  claimed  that,  by 
agreement  with  Daniels,  the  whole  of  the  Love  debt  became 
the  property  of  Crim  as  payment  on  the  indebtedness  due 
him  from  the  firm,  and  that  upon  the  request  of  Daniels,  he 
became  the  purchaser  of  the  Love  land  and  applied  to  the 
purchase  money  thereof,  the  part  of  the  whole  amount  of  the 
Love  debt  payable  out  of  said  purchase  money.  In  May, 
1900,  while  this  suit  was  pending,  Daniels  died.  Previous  to 
his  death,  he  conveyed  the  land  sought  to  be  subjected  by 
the  plaintiffs,  to  O.  F.  Hodges  for  $1,800,  for  which,  in  part, 
Hodges  executed  his  notes  to  Daniels.  Some  of  these  notes 
were  assigned  by  Daniels  to  A.  W.  Martin.  Martin  brought 
suit  in  equity  against  Hodges  and  Daniels,  and  in  that  cause 
Hodges  paid  into  court  to  the  General  Receiver,  purchase 
money  amounting  to  $1,900,  and  that  cause  was  heard  with 
this  cause  at  the  time  of  the  entry  of  the  last  decree  of 
reference,  and  at  the  time  of  the  entry  of  the  decree  here 
complained   of,   although  the  record   of   that  cause  was  not 
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brought  here.  After  the  death  of  Daniels,  an  answer  was 
filed  by  his  administrator  setting  up  practically  the  same  de- 
fenses made  by  his  decedent.  There  were  two  references  to 
a  commissioner,  the  last  one  on  the  15th  of  November, 
1897,  both  in  the  lifetime  of  Daniels.  J.  N.  B.  Crim  filed 
four  exceptions  to  the  last  report  of  the  commissioner.  A 
decree  was  entered  overruling  three  of  the  exceptions  with- 
out designating  them,  and  confirming  the  report  as  modified 
by  the  decree.  The  decree  in  most  particulars  followed  the 
findings  of  the  commissioner. 

From  this  decree  Crim  alone  api)eals.  He  complains  of 
the  overruling  of  his  exceptions  to  the  commissioner's  report 
and  of  the  decree  in  accordance  with  its  findings.  By  his 
exception  number  four  he  objects  to  the  report  l>ecause  the 
whole  of  the  Love  debt  was  not  reported  as  l^elonging  to 
him.  This  raises  the  question  of  the  correctness  of  the 
report  of  the  commissioner  and  of  the  decree  finding  that  the 
assignment  of  one-half  of  the  Love  debt  by  Daniels  to 
Pickens  was  valid  and  absolute,  and  that  Daniels  was  not 
indebted  to  plaintiffs,  and  that  plaintiffs'  judgments  were 
extinguished  and  no  longer  liens.  Considerable  evidence  was 
taken  upon  the  question  as  to  the  assignment  to  Pickens  of  one- 
half  of  the  Love  debt,  and  upon  the  question  whether  or  not 
Crim  assented  and  acquiesced  therein.  This  evidence  is  con- 
flicting, but  the  commissioner  found  that  the  assignment  was 
valid  and  absolute  and  that  plaintiffs'  judgments  were  there- 
fore extinguished.  The  circuit  court  decreed  to  the  same 
effect.  While  the  finding  of  a  commissioner  upon  a  question 
of  fact  is  not  as  conclusive  as  the  verdict  of  a  jury,  it  is 
entitled  to  great  weight,  ffolt  v.  Taylor^  43  W.  Va.  153; 
Haiidy  v.  8cotU  26  W.  Va.  710;  McGuire  v.  Wright,  18 
W.  Va.  507.  This  decree  confirming  the  finding  of  the  com- 
missioner and  decreeing  in  accordance  therewith,  carries  with 
it  the  presumption  of  correctness  and  will  not  be  overthrown 
unless  plainly  wrong.  First  National  Bank  v.  Bowman, 
36  W.  Va.  649;  McClure-MaUe  Lumher  Co.  v.  Brooks,  46 
W.  Va.  732;  Mann  v.  Bryant,  12  W.  Va.  516.  We  have 
considered  all  the  evidence,  facts,  and  circumstances  appear- 
ing, which  we  deem  unnecessary  to  detail  in  this  opinion; 
and  giving  to  them,  and  to  the  finding  of  the  commissioner, 
and  to  the  decree   of  the   lower  court  the  weight  to  which 
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they  are  entitled  under  the  law,  we  cannot  say  that  the  court 
erred  in  so  decreeing.  Consequently,  appellants  exception 
number  four  should  have  been  overruled. 

Api)ellant  by  his  exception  number  one  complains  because 
the  commissoner  found  a  balance  against  him  on  settlement 
of  the  partnership  accounts  of  the  firm  of  Crim  &  Daniels, 
and  by  his  exception  number  two  complains  because  the 
commissioner  did  not  find  Daniels  indebted  to  him  upon  such 
settlement,  claiming  that  there  was  a  large  balance  due  him 
from  Daniels.  The  consideration  of  the  ruling  of  the  lower 
court  upon  these  exceptions  raises  the  questions  whether  or 
not  the  settlement  of  the  partnership  accounts  between  Crim 
&  Daniels,  co-defendants,  w^as  a  prox)er  matter  to  be  litigated 
in  this  suit,  and  whether  or  not  the  decree,  based  upon  the 
commissioner's  report,  that  Crim  pay  to  Daniels'  adminis- 
trator $81.59  found  due  upon  settlement  of  said  partner- 
ship accounts,  is  correct.  The  object  of  plaintiffs'  bill  was 
to  enforce  judgment  liens.  It  is  true  that  the  title  to  one- 
half  of  the  Love  debt  was  in  issue  between  plaintiffs  and 
defendants,  J.  N.  B.  Crim  and  W.  W.  Daniels,  but  this  issue 
did  not  require  a  settlement  of  the  partnership  accounts.  The 
state  of  the  partnership  accounts  at  the  date  of  the  assignment 
might  be  a  material  fact  tending  to  sustain  either  Daniels  or 
Crim  in  his  contention  as  to  the  right  of  Daniels  to  make 
the  assignment,  but  the  present  state  and  settlement  of  the 
partnership  was  foreign  to  the  matters  raised  by  the  plead- 
ings and  the  proofs  between  plaintiffs  and  defendants.  The 
settlement  of  the  partnership  between  the  members  thereof 
constituted  a  wholly  independent  subject  of  controversy  be- 
tween them,  in  which  the  plaintiffs  were  in  no  wise  interested. 
Under  the  well-settled  rules  of  equity  proceedure,  the  matter 
of  the  settlement  of  the  partnership  accounts  could  not 
legally  be  litigated  between  these  co-defendants  in  this  suit. 
Warthington  v.  Staunton^  16  W.  Va.  208;  Tavener  v.  Bar- 
rett^ 21  W.  Va.  656;  Templeinan  v.  FmuUleroy^  3  Eand  434; 
Hoffman  v.  Ht/an^  21  W.  Va.  415;  Jozies  v.  Grant,  10  Paige 
348;  Vance  v.  Evans,  11  W.  Va.  342;  RadcUffw.  Corrothers, 
33  W.  Va.  682;  Fowh>7^  v.  Lewis'  admr.,  36  W.  Va.  112. 
It  may  be  claimed  that  after  the  death  of  Daniels,  the  settle- 
ment of  the  partnership  accounts  was  proper  in  the  settle- 
ment of  the  personal  estate  of  Daniels;  but  the  answer  to 
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that  claim  is  disclosed  by  this  record.  There  was  no  settle- 
ment of  the  personal  estate  of  Daniels  in  this  suit.  There 
was  no  personal  estate  before  the  court  to  be  distributed, 
except  the  aforesaid  fund  in  the  hands  of  the  General  Re- 
ceiver. There  was  no  notice  to  creditors,  no  settlement  of  the 
accounts  of  the  administrator  of  Daniels,  no  ascertainment 
of  the  x)ersonal  estate  and  no  steps  were  taken  to  ascertain 
it.  In  this  condition  of  the  record  the  settlement  of  the 
I)artnership  accounts  was  not  proper  as  an  incident  to  the 
settlement  of  the  personal  estate  of  Daniels.  Appellant's 
exception  number  one  should  have  been  sustained  and  num- 
ber two  overruled. 

Appellant  complains  of  the  ascertainment  in  the  decree  of 
an  indebtedness  against  him  of  $531.05,  with  interest  from 
the  14th  of  May,  1886,  in  favor  of  plaintiffs  for  one-half 
of  the  Love  debt,  and  by  his  exception  number  three  he 
objects  to  the  report  of  the  commissioner  because  it  finds 
him  chargeable  with  the  whole  amount  of  the  one-half  of 
the  Love  debt,  notwithstanding  the  debt  was  not  paid  in 
full,  or  entitled  to  be  paid  in  full,  out  of  the  proceeds 
of  the  sale  of  the  Love  land.  While  the  decree  ascertained 
this  indebtedness,  it  did  not  decree  payment  of  it  and 
did  not  fix  a  lien  for  it,  or  otherwise  provide  for  its  pay- 
ment, but  expressly  withheld  any  decree  for  payment  and 
continued  the  cause  between  plaintiffs  and  defendant  Crim 
with  leave  to  plaintiffs  to  amend  their  bill.  Is  this  part  of 
the  decree  final  or  interlocutory?  A  decree  reciting  the 
expressed  opinion  of  the  Judge,  but  not  followed  by  the 
sentence  of  the  law,  is  not  appealable.  Hill  v.  Cronin^  56 
W.  Va.  174.  A  decree  or  judgment  to  be  final  must  be  com- 
plete and  certain  in  itself,  and  not  a  recital  or  memorandum. 
It  must  show  intrinsically  and  distinctly  and  not  inferen- 
tially  that  the  matter  has  been  adjudicated.  It  must  contain 
the  sentence  of  the  law.  Hill  v.  Cronin^  supra;  Core  v. 
Strlckhr,  24  W.  Va.  689;  2  Cyc.  594,  613  &  614;  Harris  v. 
Refiiung  Co.,  41  Cal.  393;  ElJiott  v.  Pdl,  1  Paige  263; 
Tripp  V.  Vincent,  3  Barb.  Ch.  Rep.  613.  We  cannot  treat 
this  ascertainment  of  indebtedness  as  more  than  tentative 
and  subject  to  change  or  revision  by  the  court  below.  It  is 
not  final  so  that  it  may  be  appealed  from.  Apx)ellant's 
exception  number  three  to  the  report  of  the  commissione 
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finding  against  him  the  whole  amount  of  the  one-half  of  the 
Love  debt  assigned  to  Pickens  should  have  been  sustained, 
as  the  appellant,  if  he  could  be  charged  at  all,  could  not  be 
charged  on  account  of  that  half  of  the  Love  debt  more  than 
was  payable  thereon  out  of  the  proceeds  of  the  sale  of  the 
Love  land. 

Appellant  complains  of  the  allowance  to  Samuel  V.  Woods 
of  $144.79  with  interest  from  the  first  day  of  January,  1897, 
for  services  as  counsel  for  W.  W.  Daniels  in  this  suit.  This 
allowance  was  fixed  as  a  lien  on  the  $81.59  decreed  to  be  paid 
by  appellant  to  Daniels'  administrator  upon  settlement  of 
the  partnership  accounts,  but  as  the  decree  for  the  payment 
of  the  $81.59  must  be  reversed  and  set  aside,  there  remains 
nothing  before  the  Court  to  which  the  lien  may  attach. 
There  was  no  further  decree  for  payment  or  provision  for 
payment  of  this  allowance,  or  of  certain  general  debts,  other 
than  the  lien  debts  which  were  ascertained  by  the  decree 
against  Daniels'  estate.  Such  debts  other  than  lien  debts 
were  only  ascertained  without  decree  for  payment.  The 
record  discloses  nothing  for  this  ascertainment  to  operate 
on  without  further  adjudication.  So  far  as  the  general  debts, 
other  than  lien  debts,  were  ascertained  by  the  decree,  we 
must  treat  their  ascertainment  as  merely  interlocutory  and 
without  finality  under  the  principles  before  stated. 

Appellant  complains  that  the  liens  were  fixed  and  dii'ected 
to  be  paid  in  an  ambiguous  manner  out  of  the  fund  in  the 
hands  of  the  General  Receiver,  derived  from  the  sale  of  the 
real  estate  of  Daniels.  How  can  appellant  complain?  By 
no  pleading  did  he  claim  a  lien  against  that  fund.  The  liens 
reported  and  decreed  against  it  were  more  than  the  fund. 
Appellant  made  no  exception  to  that  part  of  the  commis- 
sioner's report  ascertaining  the  liens  against  that  fund,  and 
no  objection  to  the  decree  thereon  when  it  was  entered.  Un- 
der these  circumstances,  we  think  appellant  cannot  complain 
against  that  part  of  the  decree.  Ward  v.  Ward^  21  W.  Va. 
262;  Keck  v.  Alhndev,  37  W.  Va.  201. 

Appellant  complains  that  costs,  including  a  docket  fee, 
were  adjudged  against  him  in  favor  of  the  administrator  of 
Daniels.  While  this  alone  would  not  be  ground  for  appeal, 
yet  this  Court,  finding  other  error  for  which  the  decree  must 
in  part  be   reversed,   may  review  the   judgment  awarding 
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costs  a^rainst  appellant.  Jones  v.  Cunningham^  7  W.  Va. 
707;  Fanners'  Bank  v.  Woodford,  34  W.  Va.  480;  Bog- 
gess'  Heirs  v.  JRobinson's  Heirs,  5  W.  Va.  402;  Jn7ig  v.  Bur- 
detty  12  W.  Va.  688.  We  take  it  that  this  decree  against 
Crim  for  costs  included  the  costs  incurred  in  the  settlement 
of  the  partnership  accounts,  as  other  costs  were  decreed  in 
favor  of  Daniels'  administrator  against  the  plaintiffs.  The 
litigation  as  to  the  settlement  of  the  partnership  accounts 
being  improper  and  it  being  necessary  to  reverse  the  decree 
in  that  regard,  we  think  the  decree  for  costs  against  appel- 
lant was  also  improper. 

For  the  reasons  stated,  so  much  of  the  decree  entered  by 
the  circuit  court  of  Barbour  county  on  the  31st  day  of  May, 
1904,  in  this  cause,  as  ascertained  the  validity  of  the  assign- 
ment of  the  one-half  of  the  Love  debt  by  Daniels  to  Pickens, 
and  as  decreed  that  Daniels  was  not  indebted  to  plaintiffs  at 
the  date  of  the  filing  of  their  bill  and  that  plaintiffs'  judg- 
ments were  extinguished  and  no  longer  liens  against  the  real 
estate  of  Daniels  and  that  plaintiffs  pay  to  Daniels'  adminis- 
trator the  costs  incurred,  etc.,  and  as  decreed  the  liens  upon, 
and  directed  their  payment  out  of,  the  fund  in  the  hands  of 
the  General  Receiver  of  said  circuit  court  derived  from  the 
sale  of  the  real  estate  of  Daniels,  is  affirmed,  and  so  much  of 
said  decree  as  adjudicated  the  settlement  of  the  partnership 
accounts  of  the  firm  of  Crim  &  Daniels  and  as  decreed,  that 
Crim  pay  to  Daniels'  administrator  the  sum  of  $81.59  and 
costs  including  docket  fee,  and  as  decreed  that  the  allowance 
to  Samuel  V.  Woods  \)e  fixed  as  an  attorney's  lien  on  said 
sum  so  decreed  to  be  paid  by  Crim  to  Daniels'  administrator, 
is  reversed,  set  aside,  and  annulled,  and  the  appellant's  excep- 
tions numbered  one  and  three  to  the  report  of  the  commis- 
sioner are  sustained,  and  appellant's  exceptions  numbered  two 
and  four  to  said  report  are  overruled,  and  to  the  extent 
exceptions  are  hereby  sustained  the  report  is  sot  aside,  and  as 
to  the  residue  of  said  decree  not  above  affirmed  or  reversed, 
the  appeal  and  siqyersedeas  is  dismissed;  and  this  cause  is 
remanded  to  the  circuit  court  of  Barbour  county  for  such 
further  proceedings  as  may  be  proper  therein,  according  to 
the  principles  herein  announced  and  the  rules  governing 
courts  of  equity. 

He  versed  in  part. 
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|f62      184  FrUM   V.  Fox. 

Submitted  September  15, 1905.     Decided  November  21,  1905. 

1.  Equity— Bill— Multifariouane^n, 
A  bill  by  the  heirs  of  a  deceased  person  against  a  purchaser  of 

the  decedent's  real  estate  at  a  sale  thereof  for  non-payment  of 
taxes,  to  set  aside  the  deed,  acquired  under  such  purchase,  and  to 
declare  the  dower  of  the  widow  of  such  decedent  in  the  same  land 
barred,  is  multifarious,    (p.  339.) 

2.  Taxation — Redemption — Agreement  by  Parties. 
A  purchaser  at  a  tax  sale  of  an  entire  tract  of  land,  owned  in 

separate  parcels  by  himself  and  two  others,  one  of  whom,  at  the 
time  of  the  purchase,  contributes  for  the  purpose  thereof  more 
money  than  the  proportion  which  his  share  of  the  land  bears  to 
the  whole  tract,  with  the  understanding  and  agreement  that,  as  to 
the  parts  owned  by  the  purchaser  and  the  party  so  contributing, 
the  purchase  shall  operate  as  a  redemption,  acquires  no  title  to  the 
land  owned  by  the  party  so  contributing,  as  against  him.     (p.  337.) 

3.  Costs. 
When  a   final   decree,  giving   no   costs   in   the   court  below,  is 

affirmed  in  this  Court,  and  no  necessity  for  remanding  the  cause 
exists,  this  Court  will  give  to  the  appellee  his  costs  in  the  trial 
court  as  well  as  his  costs  in  this  Court,     (p.  340). 

Appeal  from  Circuit  Court,  Randolph  County. 

Bill  by  H.  L.  Frum  and  others  against  A.  N.  Fox  and 
others.  Decree  for  plaintiflFs,  and  defendants  Margaret  Fox 
and  others  appeal. 

Reversed  in  part, 

W.  B.  Maxwell,  for  appellants. 

James  A.  Bent,  T.  S.  Engle  and  J.  L.  Wamsley,  for  ap- 
pellees. 

POFFENBARGER,    JUDGE! 

Margaret  Fox,  widow,  and  T.  J.  and  James  L.  Fox,  adult 
heirs  at  law,  of  A.  N.  Fox,  deceased,  ask  reversal  of  a  decree 
of  the  circuit  court  of  Randolph  county,  by  which  a  tax  deed, 
acquired  by  said  A.  N.  Fox  in  his  life  time,  was  set  aside 
and  annulled,  at  the  instance  of  H.  L.  Frum  and  others, 
heirs  of  H.  G.  Frum,  deceased. 

Prior  to  his  death,  said  H.  G.  Frum  obtained  by  purchase 
from  Lucy  E.  Corley,  sixty-eight  acres  of  land,  part  of  a 
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two  hundred  acre  tract,  the  residue  of  which  was  purchased 
of  A.  N.  Fox  and  one  Monohan.  In  December,  1899,  the 
entire  tract  was  sold  by  the  sheriff  of  said  county  for  non- 
IMiyment  of  the  taxes  thereon  in  the  name  of  said  Corley  and 
purchased  by  Nimrod  Shiflett,  for  $23.96.  Before  the  pur- 
chase money  was  paid  to  the  sheriff,  said  Frum  and  A.  N. 
Fox  appeared  at  his  office  and  some  arrangement  was  made 
by  which  Shiflett  relinquished  the  benefit  of  his  purchase, 
and  the  sheriflf  reported  and  certified  the  land  as  having  been 
sold  to  said  Fox,  who  was  a  son-in-law  of  Frum. 

In  March,  1901,  Frum  died,  and,  in  April;  following,  H.  L. 
Frum,  one  of  his  sons,  and  a  resident  of  Harrison  county, 
was  appointed  administrator  of  his  estate,  and  A.  N.  Fox  be- 
came the  surety  on  his  tend,  with  the  understanding  that  he 
(Fox)  should,  as  agent  of  said  administrator,  take  charge  of 
the  personal  estate  of  the  decedent  and  transact  businees  and 
administer  the  estate  as  such  agent,  in  the  name  of  said  ad- 
ministrator. On  the  15th  day  of  February,  1901,  Fox 
applied  for,  and  received  from  the  clerk  of  the  county  court 
of  Kandolph  county,  a  deed  for  said  tract  of  land,  and,  on 
the  3rd  day  of  February,  1902,  said  H.  L.  Frum  and  other 
heirs  of  said  decedent,  brought  this  suit  to  set  aside  said  deed, 
and  such  proceedings  were  had  that,  on  the  5th  day  of  Feb- 
ruary, 1904,  it  was  annulled  as  aforesaid. 

The  bill  also  prayed  relief  against  M.  F.  Fitzwater,  mother 
of  the  plaintiflfs  and  widow  of  H.  (J.  Fruni.     After  the  death 

of  her  husband,  she  had  married Fitzwater.     The 

prAyer  against  her,  based  upon  certain  allegations  of  the  bill, 
which  need  not  be  mentioned,  was  that  her  dower  be  ad- 
judged and  decreed  in  this  cause  to  be  barred. 

H.  L.  Frum  sued  in  his  own  right  and  as  administrator, 
and  the  bill  set  out  his  relation  to  A.  N.  Fox,  as  agent  as 
aforesaid,  but  did  not  pray  any  settlement  with  Fox  or  de- 
cree against  him  otherwise  than  for  the  cancellation  of  said 
deed.  It  did  allege  the  duty  of  Fox,  in  view  of  such  agency 
and  custody  of  the  personal  estate,  to  pay  the  taxes  and  re- 
deem the  land  from  sale. 

Fox  answered  the  bill,  denying  all  fraud  in  the  procure- 
ment of  the  deed  and  averring  notice  to  the  heirs  of  his  pur- 
chase and  right  to  take  the  deed.  Soon  after  the  filing  of 
this  answer,  he  died  and  the  suit  was  revived  against  his  ad- 
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ministratrix,  widow  and  heirs.  The  appellants  answered  the 
bill  by  adopting,  as  their  own,  the  answer  filed  by  A.  N. 
Fox. 

M.  F.  Fitzwater  appeared  and  demurred  to  the  bill  and  the 
court  sustained  the  demurrer  and  dismissed  it  as  to  her.  Af- 
terwards, she  set  up  a  claim  under  the  exemption  statute  to 
$200.00  w^orth  of  the  personal  property  of  the  estate  of  H. 
G.  Frum,  as  his  widow,  claiming  the  right  to  hold  the  same 
exempt  from  debts  and  liabilities,  contracted  by  the  decedent 
in  his  lifetime.  This  claim  she  assigned  to  Sarah  J.  Smith, 
who  brought  a  suit  in  chancery  for  the  enforcement  of  it 
against  the  administratrix  and  distributees  of  the  estate  of  A. 
N.  Fox.  She  also  conveyed  her  claim  for  dower  in  the  real 
estate  to  F.  W.  Smith,  who  brought  a  suit  against  the  widow 
and  heirs  of  A.  N.  Fox  for  assignment  of  said  dower. 

The  court  made  one  decree  in  all  three  cases,  overruling 
demurrers  to  all  the  bills,  setting  aside  said  tax  deed,  refer- 
ring all  three  causes  to  a  commissioner  of  the  court  to  take, 
state  and  report  an  account,  granting  leave  to  the  parties  tp 
file  answers  before  the  commissioner  and  reserving,  for  fu- 
ture adjudication,  all  questions  concerning  the  claim  of  Mary 
F.  Fitzwater  to  have  dower  in  the  land  and  to  share  in  the 
distribution  of  the  personal  estate. 

In  the  petition  for  this  appeal  multifariousness  in  the  bill 
was  relied  upon,  but,  in  the  brief  filed  for  appellants,  that 
ground  of  error  is  expressly  waived.  The  court  is  re(iuested 
to  disregard  it  and  pass  upon  the  setting  aside  of  the  tax 
deed  as  if  the  cause  were  here  on  a  sufficient  bill  for  that 
purpose  alone.  Counsel  for  appellee  say  the  bill  is  not  multi- 
farious in  any  respect.  In  view  of  this  attitude  of  the  par- 
ties, no  inquiry  as  to  the  sufficiency  of  the  bill  in  that  respect 
will  be  entered  upoo- 

But  one  competent  witness  testifies  concerning  the  trans- 
action between  Frum  and  Fox,  in  consequence  of  which  the 
sale  was  reported  as  having  been  made  to  the  latter.  That 
witness  is  Shiflett,  wiio  says  Frum  and  Fox  came  to  him  on 
the  day  after  he  made  the  purchase  and  all  went  together  to 
the  sheriff's  office  where  the  arrangement  was  consummated. 
Upon  application  to  the  sheriff  to  redeem  Frum  was  informed 
that  he  could  not  do  so,  but  that,  if  Shiflett  would  yield  his 
rights,  he  would  give  him  a  receipt  for  the  land,  and  that 
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Frum  gave  Fox  ten  or  eleven  dollars,  and  Fox  transacted 
the  business  with  the  sheriff,  and  that  both  of  them  talked 
to  the  sheriff  about  redeeming  the  land,  and  told  him,  (wit- 
ness), they  had  come  for  the  purpose  of  redeeming  it.  He 
further  says  that  after  retiring  from  the  sheriff's  office  they 
said  they  had  redeemed  the  land  and  asked  the  witness  how 
he  had  happened  to  buy  it.  On  cross-examination,  he  said 
*'It  was  the  understanding  that  day  between  me  and  them  and 
George  Leonard  that  I  give  away  to  Fox  and  let  him  take  my 
place." 

As  the  entire  tract  of  two  hundred  acres,  of  which  Frum 
owned  only  sixty-eight  acres,  and  Fox  and  Monohan  the  res- 
idue, in  relative  quantities  not  disclosed,  was  purchased,  it 
is  clear  that  Frum  gave  Fox  an  amount  of  money  amply  suf- 
ficient to  pay  his  portion  of  the  purchase  money.  He  owned 
less  than  one-third  of  the  land  and  the  whole  amount  of  pur- 
chase money  was  a  few  cents  less  than  twenty-four  dollars, 
so  that  Frum's  share  of  it  was  less  than  ten  dollars,  the  low- 
est amount  mentioned  by  the  witness  as  having  been  given 
by  him  to  Fox.  In  view  of  this  circumstance,  the  relation- 
ship of  the  parties  and  the  declarations  made  by  them  on  the 
occasion  of  this  transaction,  we  are  of  the  opinion  that  there 
was  no  intention  on  the  part  of  either  Frum  or  Fox  that  a 
deed  should  ever  be  taken  by  the  latter,  and  that  they  in- 
tended the  payment  of  the  money  to  operate  as  a  redemption 
of  the  land  from  sale  and  delinquency,  and  that  the  court 
properly  held  that  Fox  had  fraudulently  and  wrongfully  pro- 
cured the  execution  of  the  tax  deed.  The  deed  recites  a  sale 
of  the  entire  two  hundred  acres,  including  Fox's  own  land, 
as  well  as  that  of  Frum  and  Monohan.  At  the  time  the  deed 
was  made,  all  except  the  sixty-eight  acres  had  been  redeemed. 
Hence,  Fox  must  have  redeemed  from  himself  his  own  land 
and  allowed  Monohan  to  redeem  his.  The  Monohan  interest 
may  have  afforded  some  reason  for  treating  the  transaction 
as  a  purchase,  as  to  his  land,  but  no  reason  is  perceived  why 
it  should  have  been  so  regarded  in  so  far  as  it  effected  the 
lands  of  Frum  and  Fox,  since  Fox  was  to  pay  the  taxes  on 
his  own  portion  of  the  land  and  Frum  had  furnished  him  an 
amount  amply  sufficient  to  pay  the  taxes  on  the  sixty-eight 
acres.  As  no  provision  of  the  statute  authorized  the  sheriff 
to  allow  a  redemption  of  part  of  the  two  hundred    acre 
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tract,  by  payment  of  part  of  the  taxes  thereon,  it  was  neces- 
sary to  take  an  assignment  of  Shiflett's  purchase,  in  order  to 
have  the  highest  and  best  remedy  against  Monohan  for  the 
taxes  on  his  part  of  the  land.  Neither  Frum  nor  Fox  could 
redeem  part  of  the  land  at  the  sheriff's  office.  The  sheriff 
had  no  authority  to  release  the  state's  security  for  any  of  the 
taxes.  Smith  v.  Tharp^  17  W.  Va.  221.  But,  after  pur- 
chase, redemption  of  part  could  be  allowed  by  the  purchaser 
to  Monohan,  if  he  desired  to  redeem,  and,  if  not,  his  land 
could  te  held  under  the  purchase,  since  there  was  no  tenancy 
in  common  or  other  confidential  relation.  Be  this  as  it  may, 
the  situation  in  which  these  parties  found  tliemselves  at  the 
sheriff's  office,  respecting  this  land,  makes  it  highly  proba- 
ble, if  not  certain,  that  there  was  no  intention  to  effect  a  pur- 
•chase  otherwise  than  in  trust,  except  as  to  the  land  owned  by 
Monohan.  As  to  Frum's  land  and  his  own.  Fox's  purchase 
from  Shiflett  was  intended  to  operate  as  payment  of  the 
taxes,  and,  as  to  Monohan's,  as  a  purchase,  and  it  was  never 
contemplated  tliat  Fox  sliould  take  a  deed  for  his  own  or 
Frum's  land.  Frum  had  a  deed  from  Corley,  fully  describ- 
ing his  land  and  affording  the  means  of  a  simple,  easy  re- 
demption without  any  expense,  and  no  money  was  due  from 
him.  Had  Monohan  failed  to  redeem,  a  deed  for  his  land 
nlone  could  have  been  taken,  just  as  in  the  case  of  Frum's. 
It  is  not  intended  here  to  say  an  owner  of  part  of  a  tract 
of  land,  sold  as  this  one  was,  has  a  right  to  redeem  his  part 
by  payment  of  part  of  the  taxes  or  purchase  money,  but  only 
that  he  may  do  so  with  the  consent  of  the  purchaser,  and 
that  such  consent  may  be  in  the  form  of  an  antecedent  agree- 
ment, contemporaneous  with  tlie  purchase.  Viewing  the 
case  in  the  light  of  all  the  circumstances  and  the  testimony 
above  quoted,  our  conclusion  is  that  the  purchase  was  in- 
tended to  operate  as  a  redemption  as  regards  the  land  in 
question.  A  purchase  by  an  agent  is  said  to  so  operate. 
WiUlamson  v.  EusHelU  18  W.  Va.  612,  625;  Curtis  v.  Bore- 
land,  35  W.  Va.  124;  Batton  v.  Wood,  27  W.  Va.  58;  State 
V.  Eddij,  41  W.  Va.  95;  Cooley  on  Taxation,  964;  Black- 
well,  Tax  Titles  §  566.  Whether  it  does  or  makes  the  pur- 
chaser a  trustee  for  the  owner  is  ordinarily  not  very  mater- 
ial, since  the  result  is  practically  the  same.  Cain  v.  B7'ovm, 
54  W.  Va.  656,  664.     This  decree  cancelled  the  tax  deed,  and 
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thus  left  Frum's  deed  from  Corley  in  force,  and  thereby  put 
the  title  back  in  Frum's  heirs  as  effectually  as  if  a  convey- 
ance to  them  by  Fox's  heirs  had  been  enforced. 

Failure  of  the  court  to  require  repayment  of  the  purchase 
nioney  and  expenses,  as  a  condition  precedent  to  the  anull- 
ment  of  the  deed,  is  assigned  as  error,  but  as  no  purchase 
naoney  is  due  and  the  expenses  were  incurred  without  neces- 
sity and  in  violation  of  the  agreement  of  the  parties,  the 
court  did  not  err  in  this  respect.  This  is  not  the  ordinary 
case  of  an  adverse  purchase  under  defective  proceedings. 
In  substance  and  effect,  it  was  a  valid  purchase  to  hold  in 
trust,  which  the  courts  say  amounts  to  a  redemption,  and  a 
trustee  is  certainly  not  entitled  to  expenses  incurred  in  the 
violation  of  his  trust,  and  in  no  sense  connected  with  the  per- 
formance or  execution  thereof. 

The  dismissal  of  the  bill  as  to  M.  F.  Fitzwater  is  made  the 
subject  of  a  cross-assignment  of  error  by  counsel  for  the  ap- 
pellees, it  being  insisted  that  the  two  objects  disclosed  by  the 
bill,  cancellation  of  the  tax  deed,  and  barring  the  dower 
right,  were  not  inconsistent.  They  are  undoubtedly  wholly 
foreign  to  each  other.  The  tax  deed  stood  in  the  way  of  the 
claim  of  the  widow  as  well  as  that  of  the  heirs.  Against  it, 
they  made  common  cause,  for,  in  order  to  obtain  any  title  or 
interest  in  the  land,  they  must  get  rid  of  it.  This  made  an 
issue  between  the  widow  and  heirs,  on  one  side,  against  Fox, 
on  the  other,  involving  pleadings  and  evidence  which  had  no 
relation  whatever  to  the  claim  to  dower.  The  issue  between 
the  widow  and  heirs  respecting  the  dower  is  wholly  different, 
and  with  that  Fox  has  nothing  to  do.  When  the  matter  de- 
manded against  one  defendant  is  separate,  distinct  and  un- 
connected with  the  matter  demanded  against  another,  and 
neither  is  interested  in  the  defense  to  be  made  by  the  other, 
the  bill  asserting  such  different  demands  is  multifarious. 
Stuart  V.  Coulter^  4  Rand.  74.  Two  distinct  grounds  of 
equitable  relief  between  the  same  parties  cannot  be  joined  in 
one  bill.  Zell  Guano  Co.  v.  Heatherhj,  38  W.  Va.  409;  see 
also  Shaffer  v.  Petty,  30  W.  Va.  248;  Criclcard  v.  Crmse's 
Adrnr.,  41  W.  Va.  503;  Petty  v.  Pogle,  16  W.  Va.  497. 

As  the  matters  of  the  settlements  of  the  estates  of  Frum 
ard  Fox,  decedents,  are  not  germane  to  this  bill,  so  as  to 
make  them  properly  cognizable  in  this  suit,  and,  if  they 


Digitized  by 


Google 


340  SiERS  V.  Wiseman.  [58 

were,  the  pleadings  in  the  cause  show  that  the  sole  object  of 
the  suit  is  to  get  rid  of  the  tax  deed,  no  decree  of  reference 
could  properly  be  made  in  this  cause.  Whether  such  decree 
is  necessary  or  proper  in  either  of  the  other  two  causes  can 
not  now  be  determined  for  there  is  no  final  decree,  as  yet,  in 
either  of  them  and  this  api)eal  has  not  brought  either  of 
them  up.  The  allegations  of  the  bill,  all  considered,  show 
clearly  that  the  matters  of  administration,  personal  estate 
and  agency  in  Fox  were  set  forth  for  the  purpose  of  showing 
duty  on  his  part  to  redeem  the  land  from  his  own  purchase 
at  the  tax  sale.  For  this  purpose,  they  were  not  necessary, 
and  probably  not  sufficient,  though  we  do  not  so  decide. 

For  the  reasons  above  stated,  so  much  of  the  decrees  afore- 
said as  dismisses  the  bill  as  to  M.  F.  Fitzwater  and  sets  aside 
and  annulls  said  tax  deed  will  be  affirmed,  and  a  decree  entered 
here,  requiring  the  appellants  to  pay  to  the  apx)ellees  their 
costs  in  the  circuit  court  by  them  expended  in  and  about  the 
prosecution  of  this  suit  in  respect  to  matters  cognizable  in 
it,  as  well  as  their  costs  in  this  Court,  and,  in  all  other  re- 
spects, the  decree  of  February  5,  1904,  in  so  far  as  it  effects 
this  cause,  will  be  reversed;  all  of  which  will  be  certified  to 
said  circuit  court. 

JReveraed  in  part. 


CHARLESTON 

""^^  SiERS  V.  Wiseman. 

58     34oj         Submitted  September  12,  1905.  Decided  November  21,  1905. 

1,  Estoppel  In  Pais. 

One  who,  assuming  to  act  for  another  in  respect  to  his  property, 
performs  an  act  necessarily  detrimental  to  himself  and  beneficial  to 
such  other  person,  and  not  such  in  its  nature  as,  under  the  law, 
can  confer  any  right  upon  himself,  is  estopped  from  denying 
that,  in  performing  such  service,  he  acted  for  and  on  behalf  of  such 
other  person,    (p.  346.) 

2.  Taxation— Pay«i«7i/  of  Taxes  by  Volunteer, 

Payment  of  taxes  on  land  by  one  who  has  no  color  or  claim  of 
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right  to  do  so  on   his   own   behalf,  inures   to  the   benefit  of  the 
owner,  if  he  elects  to  claim  it.     (p.  346.) 

3.  Principal  and  Aobnt — Ageney— Evidence, 

Agency  may  be  established  in  favor  of  the  principal  by  the  ad- 
missions of  the  agent,  or  by  proof  of  acts  of  the  alleged  agent, 
from  which  no  inference,  other  than  that  of  the  relationship  of 
principal  and  agent,  can  be  consistently  deduced,    (p.  346). 

4.  Principal  and  Agent — Agency — Evidence. 

Agency  of  one  person  for  the  purpose  of  paying  taxes  on  the  land 
of  another  is  sufficiently  shown  by  proof  of  his  having  paid  the 
taxes  on  the  land  for  a  long  period  of  time,  without  any  claim 
of  title  or  right  in  or  to  it  in  himself,  allowed  it  to  become  delin- 
quent for  one  year,  purchased  at  the  sale  for  such  delinquency, 
failed  to  take  a  deed  under  such  purchase,  continued  to  pay  taxes 
on  the  land  in  the  name  of  the  owner  for  another  long  period  of 
time  and  until  his  death,  and  failed  to  take  possession  thereof  at 
any  time.     (p.  347.) 

5.  Taxation— 7Vzx  Deed  to  Agent. 

A  deed  taken  by  the  heirs  of  such  agent,  after  his  death,  under 
the  purchase  so  made,  vests  no  title  in  them  as  against  the  person 
for  whom  the  taxes  were  so  paid.     (p.  351.) 

6.  Taxation— Pay TTk'/ii  of  Taxes. 

If,  in  such  case,  the  heirs  of  the  agent  take  a  deed  under  the  tax 
purchase,  and  cause  the  land  to  be  entered  upon  the  land  books  for 
taxation  in  their  own  names,  and  to  be  dropped  from  said  books  in 
the  name  of  the  true  owner,  payment  of  the  taxes  on  the  land,  as 
so  entered  and  charged,  will  inure  to  the  benefit  of  the  true  owner 
and  prevent  forfeiture  of  his  title  to  the  state  under  section  39  of 
chapter  31  of  the  Code  of  1899,  for  failure  to  keep  his  land  charged 
with  taxes,    (p.  351.) 

7.  Taxation— 5 wtV  to  Cancel  Tax  De^^d— Laches. 

An  adverse  claim  of  title  under  such  tax  deed  for  less  than  nine 
years  before  suit  brought  to  cancel  it,  but  without  notice  thereof, 
and  possession  under  such  deed  and  claim  for  less  than  three  years 
before  the  institution  of  such  suit,  do  not  subject  the^  plaintiffs 
to  the  bar  of  laches,    (p.  351.) 

8.  Tax  Deed—  Cancellation — Reimbursement  of  Purchaser. 

One  who  seeks  cancellation  of  a  tax  deed  must  do  equity  by  reim- 
bursing the  purchaser  for  his  outlay  in  payment  of  taxes  and  proper 
charges,    (p,  352.) 

Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  Amanda  D.  Siers  and  others  against  W.  A.  Wise- 
man and  others.  Decree  for  plaintiffs,  anddefendants  ap- 
peal. 

Jieve?*8ed. 
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Rehearing  denied  January  9, 1906. 

Dillon  &  Nuckolls,  Payne  &  Hamilton,  and  St.  Clair, 
Walker  &  Summerfield,  for  appellants. 
A.  N.  Campbell,  for  appellees. 

POFFENBARGER,  JuDGE: 

The  decree  appealed  from  in  this  cause  dismissed  two  bills 
relating  to  a  tract  of  land  in  Fayette  county,  containing  fifty 
acres.  The  first  suit  was  brought  by  Amanda  D.  Siers  and 
others  against  W.  A.  Wiseman,  administrator  and  heir  at 
law  of  Amos  K.  Wiseman,  and  other  heirs  of  said  A.  K. 
Wiseman,  for  the  purpose  of  setting  aside  a  deed  made  by 
the  clerk  of  the  county  court  of  said  county  to  the  heirs  of 
said  A.  K.  Wiseman,  on  two  grounds,  the  first  of  which  was 
invalidity  of  said  deed  on  its  face,  and  the  second,  alleged  re- 
lationship on  the  part  of  the  said  decedent  which  precluded 
his  making,  as  to  the  complainants,  a  valid  purchase  of  said 
land.  The  deed  was  made  on  the  5th  day  of  April,  1891, 
under  a  purchase  at  a  tax  sale  made  in  December,  1879.  By 
reason  of  the  long  lapse  of  time,  the  clerk  had  no  authority, 
under  the  law,  to  make  said  deed.  The  land  had  been  con- 
veyed to  Amanda  D.  Siers,  whose  name  was  then  Amanda 
D.  Burgess,  and  her  children  by  deed  dated  October  15,  1859. 
Thereafter  for  about  four  years  she  resided  on  the  land.  On 
leaving  it  in  1862,  her  uncle,  A.  K.  Wiseman,  paid  the  taxes 
until  1878,  for  which  year  it  was  returned  delinquent  for  non- 
payment of  taxes,  and  sold  in  1879  as  aforesaid;  but  the  pur- 
chaser took  no  deed.  In  1890  he  died,  having  paid  all  the 
taxes  on  the  land  until  the  date  of  his  death,  in  the  name  of 
Amanda  D.  Burgess.  For  the  year  1891,  the  land  was  taxed 
in  the  name  of  said  Burgess,  but,  after  that  year,  it  was  kept 
on  the  land  books  in  the  name  of  the  widow  and  heirs  of  A. 
K.  Wiseman,  and  the  taxes  thereon  paid  by  them.  After  the 
year  1891,  the  land  did  not  appear  on  the  land  books  in  the 
name  of  Amanda  Burgess. 

Immediately  after  the  death  of  A.  K.  Wiseman,  Mrs.  Siers 
wrote  a  letter  to  William  A.  Wiseman,  one  of  the  heirs  of 
said  decedent,  concerning  the  land  and  the  taxes  thereon,  to 
which  he  rei^lied  as  follows,  under  date  of  July  27,  1890: 
"'Well  in  regard  to  your  land  it  has  been  sold  by  the  sheriff 
twice  and  bought  in   by   Father  but  is  still  taxed  in  your 
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name  I  cannot  tell  the  exact  amount  against  the  land  without 
going  up  to  Mothers  but  I  think  it  is  about  ($40.00)  forty 
Dollars  if  you  want  me  to  give  you  the  exact  amount  write 
back  immediately  and  I  will  go  and  examine  the  papers  and 
get  the  amount.'"  Under  date  of  March  13,  1895,  he  wrote 
her  again,  saying,  'In  reply  to  your  letter  of  the  third  of  De- 
cember, in  regard  to  that  piece  of  land  would  say  that  it 
is  in  such  a  fix  at  this  time  that  it  would  take  twenty  years 
to  straighten  out  if  the  heirs  are  contrary  which  some  of 
them  are.  We  have  been  paying  taxes  on  the  place  for  the 
last  thirty  years  and  it  has  been  sold  by  the  State  twice  and 
father  bought  it  in  both  times  and  at  last  we  had  to  take  a 
deed  for  it  from  the  state  to  protect  ourselves  I  do  not  ex- 
actly know  what  we  have  spent  on  the  land  but  would  sup- 
pose some  three  to  four  hundred  Dollars  I  come  down  to 
Charleston  some  times  but  am  most  always  busy  I  will  come 
and  see  you  sometime  if  I  can.''  On  Decemter  27,  1896,  he 
wrote  again  in  reply  to  a  letter  from  Mrs.  Siers,  repeating 
what  he  had  said  in  former  letters  about-  the  payment  of 
taxes,  sale  and  purchase  and  the  taking  of  the  deed  and  say- 
ing further  ''you  can  see  just  what  condition  the  land  is  in 
the  heirs  are  scattered  from  Missouri  to  Va.,  and  I  have 
nothing  more  to  do  with  it  than  one  of  the  other  heirs  you 
can  readily  see  that  the  land  would  not  pay  if  sold  what  it 
has  cost  the  heirs  since  the  war  (say  for  thirty-tive  years)  I 
am  very  sorry  for  you  would  help  you  if  I  could  but  times 
are  very  dull  here  and  I  cannot  get  money  enough  to  keep 
my  bills  paid  at  maturity."'  On  March  23,  1897,  he  wrot^as 
follows:  "I  suppose  you  think  it  quite  a  while  about  me 
coming  down  but  I  cannot  leave  home  just  when  I  want  too 
When  the  weather  gets  a  little  l^etterl  will  get  all  tlie  papers 
together  in  the  case  and  come  down  and  spend  a  day  or  so  and 
see  what  we  can  do  I  have  been  talking  with  the  heirs  and  I 
think  that  I  probably  can  do  something  with  them."'  A  state- 
ment of  agreed  facts  tiled  in  the  case  shows  that,  in  April,  1897, 
the  month  following  that  of  the  date  of  said  last  letter,  the 
Wiseman  heirs  took  possession  of  the  tract  of  land.  Prior  to 
that  time  it  had  not  been  in  the  actual  possession  of 
any  one,  since  Mrs.  Siers  left  it  in  1862.  This  suit  was 
brought  August  3,  1899. 
The  other  suit  was  brought  by  the  commissioner  of  school 
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lands  of  said  county  to  sell  the  land  as  forfeited  for  non- 
entry  on  the  land  books  for  taxation,  on  the  theory  that  the 
Wiseman  heirs  had  no  title  and  that  the  title  of  Mrs.  Siers 
was  forfeited,  under  section  39  of  chapter  31  of  the  Code  of 
1899,  which  makes  it  the  duty  of  the  owner  of  land 
to  keep  it  taxed  in  his  name  and  forfeits  it  to  the  state  for 
failure  to  have  the  same  taxed  for  a  period  of  five  succes- 
sive years. 

Mrs.  Siers  and  S.  L.  AValker,  who  claimed  as  grantee  of 
her  and  of  J.  M.  Richards,  who  had  previously  purchased  the 
interests  of  the  children  of  Mrs.  Siers,  were  made  defendants 
to  said  suit  brought  by  the  commissioner  of  school  lands, 
and  answered  the  bill,  denying  the  forfeiture,  but  claiming 
the  right  to  redeem  in  case  the  court  should  determine  that 
there  had  been  such  forfeiture.  After  said  suit  was  brought, 
the  bill  in  the  other  one  was  amended  so  as  to  set  forth  the 
proceedings  in  the  suit  brought  on  behalf  of  the  state,  and 
a  prayer  added  for  leave  to  pay  into  court  the  amount  of 
taxes  and  interest  necessary  to  redeem  the  land,  as  ascer- 
tained by  the  commissioner  to  whom  the  suit  brought 
on  behalf  of  the  state  had  been  referred  for  that  pur- 
pose. 

For  superiority  of  title,  the  defendants  rely  upon  section 
3  of  Article  XIII  of  the  Constitution,  by  which  the  title  to 
land  forfeited  is,  under  certain  conditions,  transferred  to  and 
vested  in  any  person  (other  than  those  for  whose  default  the 
same  may  have  been  forfeited  or  returned  delinquent,  their 
heirs  or  devisees),  for  so  much  of  said  land  as  such  i)erson 
shall  have  had  claim  to,  and  actual,  continuous  possession  of, 
under  color  of  title  for  any  five  successive  years  after  the 
year  1865,  and  have  paid  all  taxes  charged  or  chargeable 
thereon  for  said  period.  They  do  not  rely  upon  the  tax  deed 
as  a  valid  deed  passing  title,  but  they  rely  upon  it  as  color  of 
title  and  say  that,  at  the  time  the  decree  was  pronounced  in  these 
causes,  they  had  had  possession  under  said  deed  for  the  period 
of  five  years  and  had  paid  all  taxes  charged  and  chargeable 
thereon.  They  took  possession  in  April,  1897,  and  the 
decree  in  these  causes  was  made  on  the  16th  day  of  October, 
1903.  They  had  not  had  five  years'  possession  at  the  time 
of  the  institution  of  either  of  these  suits,  but  they  insist  that 
the   commencement  of  these  suits  did  not  stop  the  running 
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of  time  under  this  constitutional  provision,  and  that,  upon 
the  completion  of  said  period  of  possession,  the  title  of  the 
plaintiffs,  having  been  forfeited  and  taken  up  by  the  state, 
under  section  39  of  chapter  31  of  the  Code,  was  transferred  to, 
and  vested  in,  them,  by  force  of  this  constitutional  pro- 
vision. 

The  question  of  agency  on  the  part  of  A.  K.  Wiseman  is 
of  controlling  importance.  If,  from  the  year  1862,  until  the 
time  of  his  death,  he  was  the  agent  of  the  owners  for  the 
purpose  of  paying  taxes  on  the  land,  his  purchase  inured  to 
their  benefit  and  if  a  purchaser,  he  was  a  trustee,  hold- 
ing the  legal  title,  while  the  equitable  title  remained  in  the 
owners,  and  his  heirs  took  no  greater  or  other  estate  than 
he  held,  and  their  entry  upon  the  land  under  the  deed, 
founded  upon  the  purchase  of  their  ancestor,  was  likewise  for 
the  benefit  of  the  owners. 

It  is  asserted  in  the  brief  that  the  answers  deny  every- 
thing alleged  except  that  the  defendants  are  the  heirs  of 
said  A.  K.  Wiseman,  that  the  deed  under  which  they  claim 
was  executed  by  the  clerk  of  the  county  court,  and  that  the 
land  had  been  conveyed  to  A.  D.  Burgess  and  to  her  chil- 
dren; but  this  is  not  strictly  accurate.  Neither  of  the  answers 
denies  payment  of  the  taxes  by  A.  K.  Wiseman  while  they 
were  charged  in  the  name  of  A.  D.  Burgess,  but  they  do  deny 
that  the  payments  were  made  for  her  benefit.  They  do  not 
deny  the  fact  of  payment,  but  only  the  legal  effect  thereof. 
The  answer  to  the  original  bill  denies  "that  the  said  A.  K. 
Wiseman  as  aicch  agent  did  continue  in  charge  of  the  said 
premises  and  did  pay  the  taxes  thereon /<?r  the  said  plaintiff 
until  the  time  of  his  death  which  occurred  in  the  year  18 — ." 
The  answer  to  the  amended  bill  says  the  allegation  of  pay- 
ment of  taxes  is  false  and  untrue  "so  far  as  it  states  that  A. 
K.  Wiseman  in  his  lifetime  paid  any  taxes  or  that  W.  A. 
Wiseman  since  his  death  paid  any  taxes  that  in  any  way 
could  inure  to  the  heneM  oftlie  plaintiffs  or  any  of  them^ 
These  answers  further  deny  that  A.  D.  Burgess  or  any  of 
the  defendants  or  any  person  under  whom  they  or  any  of 
them  claim,  paid  any  taxes  on  the  land.  But  all  this  falls 
short  of  denying  that  A.  K.  Wiseman  paid  the  taxes  while 
they  were  charged  in  the  name  of  A.  D.  Burgess.  On  the 
whole,  the  denial  is  caref  uliy  and  expressly  qualified  so  as 
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not  to  extend  to  payment  only  by  the  appellees  and  their  an- 
cestor. Neither  is  the  genuineness  of  the  letters  of  W.  A. 
Wiseman,  copies  of  which  are  exhibited  with  the  bill,  denied. 
Nor  is  the  correctness  of  the  dates  of  the  purchase  and  deed 
denied. 

In  paying  these  taxes  from  1863  up  to  1878,  a  period  of 
fifteen  years,  A.  K.  Wiseman  undoubtedly  acted  for  A.  D. 
Burgess  and  her  children.  The  land  was  theirs  and  the  taxes 
were  charged  in  her  name.  No  person  on  earth  had  the  right  to 
pay  them  except  the  owners.  No  person  on  earth  could  pay 
them  without  assuming  to  act  for  her,  and  it  is  well  settled  that 
where  one  person  assumes  to  act  and  does  act  on  behalf 
of  another,  he  is  estopped  to  deny  the  benefit  of  that  act  to 
such  other  person,  and  to  claim  the  benefit  thereof  for  him- 
self as  against  such  other  person.  Schedda  v.  Sawyer^  4  Mc- 
Clean  (U.  S.)  181,  holds  that  a  person  who  assumes  to  act  as 
agent  in  redeeming  land  sold  for  taxes,  is  held  to  have  acted  in 
that  capacity;  and  if  he  so  take  advantage  of  such  act  as  to 
obtain  a  title  in  his  own  name,  he  is  responsible  in  the  char- 
acter assumed  and  will  be  held  to  answer  to  those  in  whom 
the  title  was  vested.  In  the  opinion  the  court  said:  "It  is 
argued  that  the  bill  does  not  charge  an  agency  in  redeeming 
the  land  from  the  tax  sale.  The  bill  declares  that  he  repre- 
sented himself  as  agent  for  complainants.  Unless  he -acted 
in  that  capacity,  having  no  interest  in  the  land,  he  had  no 
right  to  redeem  it.  He  is  not  only  alleged  in  the  bill  to 
have  acted  as  agent,  but  the  act  itself  shows  that  he  so 
acted."  "Where  a  person  assumes  to  act  as  agent  for  an- 
other, it  will  be  presumed  as  against  him  that  the  relation 
existed,  so  as  to  cast  upon  hini  the  hxirden  of  proving  tliat 
it  did  not  exists  if  he  afterwards  takes  such  position." 
Clark  &  Skyles  on  Agency,  section  63.  In  treating  of  evi- 
dence and  proof  of  agency,  as  shown  by  the  acts  of  the 
agent,  Mechem  on  Agency,  at  section  100,  says:  "His  acts 
and  statements  cannot  be  made  use  of  against  the  principal 
until  the  fact  of  the  agency  has  been  shown  by  other  evi- 
dence. His  statements  and  admissions  would,  however,  in 
any  proper  case  be  admissible  against  himself."  This  prin- 
ciple was  applied  in  Knupp  v.  Synis^  200  Pa.  489.  Hodges 
claimed  the  land  by  purchase  at  a  tax  sale,  and  an  old  journal 
of  the  treasurer   was   produced,  showing  that  Hodges  had 
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paid  the  taxes  on  the  land  from  1842  to  1849,  and  in  1849  had 
paid  to  the  treasurer  the  taxes  for  the  year  for  the  dehn- 
quency  of  which  the  land  had  been  sold  and  purchased  by 
him.  Upon  this  evidence  alone,  the  court  determined  that  he 
was  the  a^ent  of  the  owner  and  disqualified  to  take  the 
benefit  of  delinquency  by  purchase.  Proof  of  payment  of 
the  taxes  made  a  prima  facie  case  of  agency  which  was  not 
rebutted  or  overthrown  in  any  manner.  Gamble  v.  Ifamil' 
ton^  31  Fla.  401,  was  a  case  similar  to  this  in  many  respects. 
There  was  no  evidence  of  prior  agency  on  the  part  of  Branch, 
the  testator  of  the  plaintiff,  who  claimed  under  a  tax  deed, 
but  it  did  appear  that  he  had  previously  paid  taxes  for  the 
owner,  the  amount  of  which,  however,  had  l)een  repaid  to 
him.  Soon  after  this  transaction,  the  land  became  delin- 
quent, was  sold  and  Branch  purchased  it  and,  under  that 
purchase,  he  claimed  title.  After  the  purchase,  he  wrote  the 
owner,  in  response  to  an  inquiry  about  the  land,  saying  he 
had  purchased,  but  that  it  was  all  right  and  should  not  prej- 
udice. Afterwards,  there  w^ere  negotiations  between  the 
parties  looking  to  a  sale  of  the  land  to  Branch,  but  none 
was  ever  consummated.  In  the  meantime,  he  had  taken  a 
tax  deed  under  his  purchase  made  in  1875,  without  the 
knowledge  of  the  owner.  Under  these  circumstances,  the 
court  held  that  his  purchase  was  a  fraud  upon  the  owner,  and 
that  w^hatever  title  he  took  under  the  purchase  inured  to  the 
owner's  benefit. 

But,  for  delinquency  for  the  year  1878,  Wiseman  pur- 
chased the  land  in  1879.  If  nothing  else  appeared,  this  act 
would  not  necessarily  be  deemed  an  act  on  behalf,  and  for 
the  benefit,  of  the  owners.  It  was  an  act  which  any  stranger 
might  have  done  on  his  own  behalf.  It  may  be  said  here  that 
payment  of  the  taxes  in  the  name  of  the  owner  for  the  pre- 
ceding fifteen  years,  though  inconsistent  with  any  other  view 
than  that  of  agency,  as  regards  payment  for  those  years,  is 
not  evidence  of  agency,  binding  Wiseman  to  pay  taxes  for 
future  years,  or  disabling  him  from  purchasing  for  delin- 
quency, for  subsequent  years.  This  position  may  be  sound. 
But  he  took  no  deed  under  that  purchase  and  continued  to 
pay  the  taxes  for  the  years  1879  to  1889,  inclusive,  and 
his  heirs  or  his  administrator  paid  for  the  years  1890  and 
1891,  in  the  name  of  Amanda  D.  Burgess.      After  the  expi- 
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ration  of  five  years  from  the  date  of  the  purchase  there  was 
no  authority  in  the  clerk  to  execute,  nor  right  in  Wiseman 
to  demand,  a  deed  under  that  purchase.  Acts  of  1872-73, 
chapter  117,  section  24;  Acts  1882,  chapter  130,  section  24; 
Code,  chapter  31,  section  24.  Tliis  Wiseman  knew,  yet  he 
neglected  to  take  a  deed  and  continued  to  pay  the  taxes 
in  the  name  of  the  owner,  all  of  which  is  inconsistent  with 
intent  on  his  part  to  act  for  himself  and  not  for  the 
owners  of  the  land.  His  conduct  is  irreconcilable  with 
any  theory  other  than  that  of  intention  to  act  for  their 
benefit. 

It  was  not  necessary  that  there  be  an  express  formal  ap- 
pointment to  create  the  relationship  of  principal  and  agent, 
nor  that  there  be  direct  evidence  of  appointment  of  the  agent, 
or  of  a  contract  of  agency.  It  may  sufficiently  appear 
from  circumstances  and  the  conduct  of  the  parties.  If  it  be 
shown  that  one  person  continues  to  act  for  another  and  his 
action  is  acquiesced  in  by  such  other,  the  relationship  or 
contract  of  agency  is  sufficiently  sustained  by  evidence.  ''An 
agency  may  be  created  by  express  words  or  acts  of  the  prin- 
cipal, or  may  be  implied  from  his  conduct  and  acquiescence. 
The  nature  and  extent  of  an  agency  may  be  implied  and  in- 
ferred from  the  circumstances."  Ruffiier  v.  Heicitt^  7  W. 
Va.  585.  In  that  case,  the  agency  was  established  against 
the  principal  by  implication  arising  from  conduct  shown. 
Here  the  question  is  the  kind  and  quantum  of  evidence,  suf- 
ficient to  establish  the  contract  or  relation  against  the  agent 
and  in  favor  of  the  principal,  and,  for  that  purpose,  evi- 
dence of  admissions  and  conduct  of  the  agent  is  freely  al- 
lowed everywhere.  A  person  cannot,  by  his  testimony 
and  acts  alone  prove  his  agency  against  his  principal,  nor 
can  strangers  do  so,  but  it  is  universally  admitted  that  he 
may  thus  prove  it  against  himself  and  in  favor  of  his  prin- 
cipal. 

To  the  application  of  this  principle  it  may  be  objected  that 
the  evidence  falls  short  of  showing,  on  the  part  of  the 
owners,  knowledge  of  the  acts  of  Wiseman  or  recognition 
thereof.  If  this  position  be  conceded,  the  principal  of  es- 
toppel applies.  Wiseman's  heirs  claim  under,  and  are  bound 
by,  his  acts.  They  do  not  pretend  to  have  title  otherwise 
than  by  inheritance  from   him.     They  claim  and  have  such 
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right  and  title  as  he  had  and  no  more.  In  the  attempt  to 
repudiate  his  acts,  clearly  done  for  the  benefit  of  Mrs.  Siers 
and  her  children,  they  are  met  with  the  assertion,  on  the  part 
of  the  owners,  of  a  claim  to  the  benefit  of  what  was  done 
for  them.  But  is  it  apparent  that  the  evidence  is  insufficient 
to  afford  a  foundation  for  the  finding  as  a  matter  of  fact  that 
Wiseman's  acts  in  reference  to  this  land  were  unknown,  un- 
recognized and  unacquiesced  in  by  the  owners?  Owners  of 
property  subject  to  taxation,  as  all  private  property  is,  are 
presumed  to  know  that  the  taxes  accrue  thereon  annually  and 
that  non-payment  thereof  results  in  loss  of  the  property.  No 
great  distance  intervened  between  the  residence  of  Mrs. 
Siers  and  the  location  of  the  land  and  she  and  Wiseman  were 
close  relatives.  It  is  highly  probable,  to  say  the  least,  that 
she  did  know  of  his  payments  and  acquiesced  therein,  for 
he  continued  to  make  them,  and  strong  probabilities  arising 
from  admitted  facts  are  everywhere  held  to  have  weight  and 
force  as  evidence.  It  is  sometimes  asserted  by  the  courts 
that  owners  of  property  will  not  be  allowed  to  plead  igno- 
rance of .  the  status  and  condition  thereof  or  of  the  vicissi- 
tudes to  which  it  is  subject.  BrodericWs  Will,  21  Wall. 
519;  Lafferty  v.  Lafferty,  42  W.  Va.  783.  If  they  cannot  ab- 
solve  themselves  from  duty  on  the  ground  of  such  ignorance, 
will  it  be  presumed,  in  order  to  defeat  a  right  or  title  which 
must  exist  but  for  it? 

So  far  as  the  competent  evidence  discloses,  no  money  was 
ever  furnished  Wiseman  with  which  to  pay  the  taxes  and  he 
was  never  re-imbursed  for  payments  made  by  him.  But  is 
the  contrary  to  be  assumed?  For  aught  that  appears  in  the 
evidence,  or  admissions  by  the  pleadings,  some  money  may 
have  been  furnished  to  him  for  that  purpose.  He  is  dead  and 
Mrs.  Siers  not  i)ennitted  to  testify.  Does  not  the  fact  of  pay- 
ment of  the  taxes  for  fifteen  years  argue  that  there  may  have 
been  some  money  furnished  for  that  purpose?  But  suppose 
none  was  furnished  and  the  payments,  in  view  of  the  relation 
of  the  iMirties,  should  be  deemed  to  have  been  gratuitous,  is 
that  fact  inconsistent  with  the  position  that  the  payments 
were  made  for  the  benefit  of  the  owners?  By  no  means. 
The  motive  which  prompted  the  payment  is  immaterial,  for 
there  was  no  right  in  Wiseman  to  pay  the  taxes  or  in  any 
way  interfere  with  the  property  except  on  behalf,  and  for 
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the  benefit,  of  the  owners,  and  neither  he  nor  his  heirs  can 
be  permitted  to  claim  the  benefit  of  such  acts  against  the 
owner.  He  may  have  expected  or  intended  to  claim  a  lien 
upon  the  land  for  the  amount  of  his  expenditures,  and 
having  the  power  to  do  so,  by  taking  the  title  in  his  own 
name,  was  willing  to  advance  the  money  and  charge  it  to  the 
owners.  This  is  not  at  all  inconsistent  with  the  relation  of 
agency,  nor  with  the  existence  of  a  perfect  equitable  title  to 
the  land  in  Mrs.  Siers  and  her  children.  Failure  to  supply 
an  agent  with  money  for  payment  of  taxes  does  not  absolve 
him  from  duty  to  abstain  from  buying  the  land.  Bowman 
V.  0-ffieer  cfe  P}/f<ef/,  53  la.  640.  It  may  te  said,  however, 
that  under  this  principle,  every  tortious  act  which  a  stranger 
may  do  upon  the  land  of  another  or  with  reference  to  it,  will 
operate  beneficially  to  the  owner,  if  he  sees  fit  to  claim  the 
benefit  of  it,  and  is,  therefore,  inconsistent  with  the  princi- 
ples of  the  law  of  adverse  possession.  Adverse  possession  is 
exceptional  in  its  nature  and  principles,  being  founded  upon 
the  statute  of  limitations,  and  can  only  be  predicated  upon 
acts  of  such  nature  as  are  hostile,  so  openly  and  notoriously 
hostile,  as  to  l^e  inconsistent  with  any  admission  of  right  or 
title  in  any  other  person.  Mere  payment  of  taxes  is  not 
such  an  act.  Title  by  adverse  possession  rests  not  upon 
common  law  principles,  but  upon  the  statute  of  limitations, 
which  professedly,  and  for  reasons  of  public  policy,  gives  the 
party  the  l^enefit  of  his  own  wrong  in  defiance  of  common 
law  justice  and  right.  Ordinarily,  the  owner  of  projjerty 
may  found  a  right  upon  any  tortious  act  of  a  stranger,  re- 
specting it.  If  beneficial,  he  may  claim  the  whole  of  the 
benefit,  and,  if  injurious,  he  may  waive  the  tort,  adopt  the 
act  and  sue  upon  it,  as  upon  a  contract.  But  the  whole 
course  of  the  conduct  of  A.  K.  Wiseman  in  its  nature  and 
effect  is  detrimental  to  himself  and  teneficial  to  the  owners, 
necessarily  and  unequivocally  so,  and  nothing  to  the  contrary 
can  l3e  inferred  from  it. 

Counsel  for  the  appellees  relies  upon  the  case  of  Dai/  v. 
F'ai/,  decided  March  28,  1905,  and  quotes  at  some  length 
from  the  opinion  therein;  but  it  differs  from  this  in  material 
respects.  The  deed  was  taken  as  soon  after  the  purchase  as 
the  law  would  permit,  and  the  purchase  itself  was  not  made 
until  after  the  death  of  the  alleged  principal.    From  what  has 
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been  said  here,  the  importance  of  these  circumstances  must 
be  apparent. 

Having  concluded  that  agency  in  Wiseman  is  sufficiently 
shown,  it  follows  that  his  heirs  succeeded  to  only  such  right 
and  title  as  he  had.  Their  payment  of  taxes  on  the  land  in 
their  own  name  from  1892  down  to  the  present  time  inured 
to  the  benefit  of  the  Siers  title  and  there  has  been  no  for- 
feiture of  that  title  to  the  state.  They  held  in  privity  with 
the  Siers  title,  and;  in  such  case,  no  other  payment  on  the 
land  is  required.  Double  payment  is  required  only  in  the 
case  of  hostile  titles.  Sturm  v.  Fleming^  26  W.  Va.  54. 
The  claim  of  forfeiture  is  predicated  solely  upon  failure  to 
keep  the  land  on  the  land  books  and  cause  the  same  to  be 
taxed  as  the  property  of  Mrs.  Siers  and  her  children  and 
those  who  claim  under  them.  As  the  Wiseman  heirs  held 
the  Siers  title,  if  at  all,  in  trust,  having  the  legal  title  only, 
while  the  equitable  title  remained  in  the  adverse  parties,  the 
payment  of  taxes  in  their  names  inures  to  the  benefit  of  the 
appellants  and  prevents  forfeiture  under  the  statute,  and  as 
thereDhas  been  no  forfeiture  of  that  title  to  the  state,  there 
could  have  been  no  transfer  of  it  under,  and  by  force  of.  Sec- 
tion 3  of  Article  XIII  of  the  Constitution.  Forfeiture  is  a 
condition  essential  to  such  a  transfer.  It  never  can  occur 
without  a  contemporaneous,  or  precedent,  forfeiture.  State 
V.  Harman,  57  W.  Va.  447. 

Agency  on  the  part  of  the  ancestor  of  the  appellees  ren- 
ders it  equally  unnecessary  to  say  whether  the  deed  executed 
by  the  clerk  is  good  or  bad.  Though  it  were  absolutely 
free  from  defect,  the  appellees  would  hold  the  title  under  it  as 
trustees  for  the  appellants.  Battony,  Wood^  27  W.  Va.  58; 
Williamson  v.  Rumell^  18  W.  Va.  612;  Curtk  v.  Boreland^ 
35  W.  Va.  124;  State  v.  Eddy,  41  W.  Va.  95.  Upon  show- 
ing their  equitable  title,  they  may  demand  conveyance  of  the 
legal  title,  and,  in  this  view,  the  better  it  is  the  clearer  their 
right  to  it,  for,  if  it  operates  to  strengthen  the  title  of  the 
cestuis  qui  trustent,  they  are  entitled  to  the  benefit  of  such 
additional  strength. 

Ladies  is  relied  upon  as  a  defense,  but  the  lapse  of  time 
from  the  date  of  notice  of  the  adverse  claim  is  too  short.  The 
apiiellees  took  possession  of  the  land  in  April,  1897.  This 
suit  was  commenced  August  3,  1899,  less-  than  three  years 
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after  notice  of  intent  to  deny  the  claim  of  the  appellants. 
As  late  as  March,  1897,  W.  A.  Wiseman,  the  only  one  of  the 
heirs  who  had  communication  with  Mrs.  Siers,  so  far  as  the 
bill  discloses,  promised  in  writing  to  call  upon  her  and  see 
what  could  be  done.  Within  five  years  preceding  that  date, 
he  had  written  her  three  letters,  in  response  to  inquiries 
about  the  land,  and  failed  to  give  notice  of  an  adverse  claim, 
except  for  the  purpose  of  securing  the  money  due  the  estate, 
in  any  of  them.  He  did  tell  her  they  had  taken  a  deed  to 
protect  themselves,  but  in  immediate  connection  with  that 
statement  he  mentioned  the  money  due  them.  He  further 
said  some  of  the  heirs  were  contrary,  but  in  what  respect  he 
did  not  indicate,  and,  in  the  last  letter,  he  said  he  thought  he 
could  probably  do  something  with  them.  This  necessarily  im- 
ported belief  on  his  part  in  the  possibility  of  an  adjustment 
with  her  and  acquiescence  in  her  demand.  His  failure  to  dis- 
close the  amount  of  taxes  paid,  and  intimation  that  it 
was  large  and  more  than  the  value  of  the  land  might  have 
excited  suspicion,  but  he  continued  to  assure  her  of  his  inten- 
tion to  come  and  see  her,  and  evidently  about  the  land,  for, 
in  his  final  letter,  he  apologized  for  his  long  delay  and  prom- 
ised to  get  "all  the  papers  together  in  the  case  and  come 
down  and  spend  a  day  or  so."  This  correspondence  began 
immediately  after  the  death  of  the  ancestor  and  several 
months  before  the  acquisition  of  the  tax  deed,  the  first  act 
signifying  hostility,  but  not  communicated  for  four  years 
and  then  with  the  assurance  that  it  had  been  taken  for  pro- 
tection as  above  stated.  There  is  a  dead  witness,  it  is  true, 
but  if  he  were  living,  he  would  be  estopped  to  deny  the  legal 
force  and  effect  of  admitted  and  incontrovertible  facts  and 
his  testimony,  if  consistent  with  them,  would  overthrow, 
rather  than  sustain,  the  position  of  claimants  under  him,  in 
a  controversy  which  they  have  brought  on  since  his  death. 
Under  these  circumstances,  no  such  lack  of  diligence  is  i>er- 
ceived  as  amounts  to  laches.  Less  than  nine  years  inter- 
vened between  the  date  of  the  deed  and  the  institution  of  this 
suit,  and  delay  for  that  period,  even  if  long  enough  to  be 
prejudicial,  is  sufficiently  excused. 

Though  entitled  to  the  land,  the  appellants  must  do  equity 
by  re-imbursing  the  estate  of  A.  K.  Wiseman  and  the  appel- 
lees to  the  extent  of  their  respective  payments,  on  account  of 
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taxes  on  the  land,  together  with  costs  and  expenses  properly 
incurred.  Morris  v.  RoBeberry^  46  W.  Va.  24,  29;  Batton 
V.  McClain,  50  W.  Va.  121. 

As  the  state  had  no  title  by  forfeiture,  its  bill  should  have 
been  dismissed,  but  without  an  adjudication  in  its  favor,  and, 
as  the  appellants  had  the  equitable  title  to  the  land,  the  tax 
deed  should  have  been  set  aside  and  annulled  on  re-imburse- 
ment  as  aforesaid,  as  to  the  taxes  paid. 

Therefore,  these  causes  will  be  remanded  to  the  circuit 
court  of  Fayette  county,  with  direction  to  ascertain  the 
amount  due  the  estate  of  A.  K.  Wiseman  and  his  heirs  for 
taxes  paid  on  the  land,  with  interest  thereon,  and  other  proper 
charges,  and  then  to  enter  a  decree  in  conformity  with  the 
conclusions  above  expressed. 

Jieversed. 


CHARLESTON 
Vale  v.  Suiter  &  Dunbar. 
Submitted  March  10,  1905.     Decided  November  21,  1905. 

1.  Contracts — Action  on  Emdenee — Evidence, 

A  written  contract,  between  other  parties  than  the  parties  to  a 
suit,  which  is  referred  to  in  the  written  contract  sued  upon  and  to 
any  extent  supplements  the  same,  is  admissible  in  evidence  upon 
the  trial,    (p.  358). 

2.  EvTDKNCB — Declarations — Res  Oestae. 

Communications  between  a  party  to  a  suit  and  his  employes, 
not  in  the  presence  of  the  adverse  party  and  of  which  he  has  no 
notice,  are  not  admissible  in  evidence  in  his  behalf  unless  they  are 
a  part  of  the  res  gastae.     (p.  361). 

3.  Trial — Exclusion  of  Evidence — Motion. 

When  a  motion  is  made  to  strike  out  a  portion  of  the  testimony 
of  a  witness,  the  part  of  the  testimony  desired  to  be  stricken  out 
must  be  particularly  and  definitely  pointed  out.    (p.  362). 

4.  Contract — Failure  to  Perform. 

Where  a  party  by  his  own  contract  creates  a  duty  or  charge  up- 
on himself,  his  undertaking  must  be  substantially  complied  with 
under  any  and  all  circumstances.    To  excuse  a  performance  his 
contract  must  provide  for  it.  (p.  363). 
28 
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Appeal  from  Circuit  Court,  Mason  County. 
Action  by  A.  W.  Vale  against  Suiter  &  Dunbar.     Judg- 
ment for  plaintiff.     Defendants  bring  error. 

C.  E.  Hogg,  Somer\tlle  &  Somerville,  and  Hollis  C. 
Johnson,  for  plaintiffs  in  error. 

W.  R.  GuNN  and  J.  S.  Spencer,  for  defendant    in  error. 

McWhorter,  Judge  : 

This  is  an  action  of  assumpsit  brought  by  A.  W.  Vale 
against  Suiter  and  Dunbar,  in  the  circuit  court  of  Mason 
county  to  recover  from  defendants  a  balance  claimed  to  be 
due  by  him  for  sawing  into  lumber  and  ties,  timber  furnished 
him  at  his  portable  saw  mill  by  defendants  on  what  was 
known  as  the  William  Miller  Two  Mile  Creek  Farm  in  Mason 
county,  filing  with  his  declaration  a  bill  of  particulars  show- 
ing a  balance  due  plaintiff  of  $860.42.  The  defendants  en- 
tered their  plea  of  non-assumpsit  and  filed  a  special  plea  in 
writing  setting  up  a  contract  in  writing  made  on  the  5th  day 
of  May,  1900,  between  the  plaintiff  and  the  defendants, 
whereby  the  plaintiff  in  consideration  that  the  defendants 
would  pay  him  five  cents  for  each  tie  manufactured  from  said 
timber,  and  three  dollars  per  thousand  for  all  other  lumber 
or  bill  stuff,  except  ties  gotten  out,  covenanted  and  agreed 
with  said  defendants  that  he  would  set  up  and  put  in  good 
running  order  with  a  capacity  of  ten  to  twelve  thousand  feet 
per  day  a  portable  saw-mill  with  proper  attachments  for  cut- 
off saw  and  edger  on  said  farm  and  that  he  would  make  three 
sets  for  sawing  on  said  premises  and  use  good  judgment  in 
getting  out  all  the  lumber  possible  that  would  be  marketable 
from  the  logs  of  said  timber  and  agreed  to  saw  standard  ties, 
6x8  inch,  and  8  feet  long,  and  6x9  inch,  83^  feet  long;  that 
he  would  furnish  a  grader  for  the  inspection  of  the  lumber 
and  superintend  the  stacking  of  the  same  on  the  yard;  that 
he  would  have  the  said  mill  set  within  six  weeks  after  the 
signing  of  said  agreement;  that  he  would  run  the  same 
steadily,  save  when  prevented  from  so  doing  by  unavoidable 
accidents  and  saw  all  timber  as  ordered  by  defendants,  in- 
cluding oak,  poplar,  ash,  hickory,  linn,  elm,  buckeye,  walnut, 
sycamore  and  beech,  quartered  oak  excepted,  and  that  after- 
wards the  parties  extended  said  contract  on  same  terms  as  the 
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original  so  as  to  include  two  additional  sets  of  said  mill  on 
said  farm;  that  said  plaintiff  not  regarding  his  said  several 
covenants,  promises  and  agreements  did  not  set  up  and  put  in 
good  running  order  with  a  capacity  of  from  ten  to  twelve 
thousand  feet  per  day  a  portable  sawmill  with  proper  attach- 
ments for  cutoff  saw  and  edger  on  the  farm  and  did  not  use 
good  judgment  in  getting  out  all  of  the  lumber  possible  that 
would  be  marketable  from  the  logs  gotten  out  of  said  timber 
and  did  not  furnish  a  grader  for  the  inspection  of  said  lumber 
and  did  not  superintend  the  stacking  of  the  lumber  as  x)er 
agreement,  and  did  not  run  the  mill  steadily  save  when  pre- 
vented from  so  doing  by  unavoidable  accidents,  and  did  not 
saw  all  timber  as  ordered  by  the  defendants,  including  the 
various  kinds  of  timber  mentioned,  and  that  by  reason  of 
plaintiff's  failure  it  became  necessary  for  defendants  to  em- 
ploy a  man  to  do  the  grading  plaintiff  agreed  to  have  done, 
and  were  compelled  to  take  down  lumber  and  re-grade  and 
re-stack  the  same,  whereby  the  defendants  were  damaged  to 
the  amount  of  $138.27;  and  that  by  reason  of  plaintiff's  fail- 
ure to  run  said  mill  steadily,  as  agreed,  said  defendants  were 
delayed  three  months  in  getting  out  said  lumber  and  having 
the  same  marketed  and  getting  returns  therefrom,  by  reason 
of  which  they  were  damaged  on  account  of  such  delay  for  in- 
terest on  money  they  were  compelled  to  borrow  the  sum  of 
$120;  for  insurance  on  said  lumber  for  three  months  by  rea- 
son of  plaintiff's  failure  to  comply  with  the  said  clause  of  the 
agreement,  $31.89;  for  three  extra  men  they  were  compelled 
to  keep  for  three  months  by  reason  of  plaintiff's  failure  to 
comply  with  said  clause  of  said  agreement,  $330;  and  for  loss 
of  time  suffered  by  G.  W.  Suiter  and  S.  A.  Dunbar  for  three 
months  each  by  reason  of  such  failure  of  plaintiff,  $600;  and 
for  damages  occasioned  by  flood  to  stock  on  yards  which  de- 
fendants were  prevented  from  removing  in  time  to  avoid  flood 
by  reason  of  plaintiff's  failure  to  run  said  mill  steadily  except 
when  prevented  from  so  doing  by  unavoidable  accidents, 
$175;  and  by  reason  of  such  delay  for  three  months  defend- 
ants forfeited  a  contract  which  they  had  with  Ellis  &  Ellis,  of 
Baltimore,  which  expired  on  December  31,  1900,  and  which 
contract  defendants  could  and  would  have  fulfilled  but  for 
such  failure  of  plaintiff,  whereby  they  suffered  damage  to  the 
amount  of  $250;  also  forfeited  another  contract  for  the  same 
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reason  with  Clark  &  Clark  for  the  sale  of  ties  whereby  they 
suffered  damages  to  the  amount  of  $171.99;  and  that  said  de- 
fendants by  reason  of  the  said  premises  had  sustained  dam- 
ages amounting  in  the  whole  to  a  large  sum  of  money,  to- wit: 
the  sum  of  $1,817.10,  which  was  still  due  and  unpaid  and  ow- 
ing from  the  plaintiff  to  defendants,  and  which  was  there 
pleaded  as  an  offset  against  the  plaintiff,  which  plea  was  veri- 
fied by  S.  A.  Dunbar,  one  of  the  defendants,  to  which  spe- 
cial plea  in  writing  plaintiff  filed  his  general  replication  in 
writing  and  denied  the  truth  of  said  plea  and  prayed  that  the 
same  might  be  inquired  of  by  the  country.  A  jury  was  em- 
paneled and  sworn  to  try  the  issue.  In  the  course  of  the 
trial  of  the  case  the  defendants  took  bills  of  exceptions  num- 
bered respectively  from  one  to  twenty-one,  which  were  signed, 
sealed  and  saved  to  the  defendants.  The  first  nineteen  of 
which  were  exceptions  to  the  rulings  of  the  court  in  relation 
to  the  admission  of  testimony  claimed  to  be  improperly 
admitted. 

Exception  No.  1 :  V.  C.  Bobo,  a  witness  introduced  by 
plaintiff,  was  asked,  "Please  state  whether  you  allowed  any 
assistance  that  you  rendered  at  the  breakdowns  or  anything 
of  the  kind  to  interfere  with  your  duties  as  measurer,  tallyer 
and  grader  of  lumber  sawed  by  Mr.  Vale's  mill  on  the  Wil- 
liam Miller  Two  Mile  Creek  Farm?",  which  he  was  per- 
mitted to  answer  over  the  objection  of  the  defendants.  He 
answered,  "I  did  not."  The  witness  had  been  employed  by 
plaintiff  in  the  capacity  indicated  by  the  question,  and  had  at 
times,  as  it  appears  from  the  evidence  assisted  about  the  mill 
in  some  other  matters  and  the  object  of  the  question  was  to 
show  that  his  duties  as  measurer  and  grader  were  not  inter- 
fered with  by  such  assistance  rendered  by  him  in  other  mat- 
ters. The  defendants  do  not  rely  upon  this  exception  in 
their  brief  and  I  see  no  valid  objection  to  the  testimony. 
Plaintiff  had  a  right  to  have  the  question  answered,  if  there 
was  not  sufficient  work  in  the  line  to  employ  witness'  whole 
time  he  could  properly  be  engaged  otherwise  when  not  so 
employed. 

Bill  of  Exception  No.  2  relates  to  questions  asked  on  cross- 
examination  by  plaintiff  of  the  witness,  G.  W.  Suiter,  and 
which  questions  were  permitted  to  be  asked  and  answered 
over  the  objection  of  the  defendants,  relating  to  the  timber 
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that  was  cut  to  be  sawed  and  shipped.  This  exception  like- 
wise is  not  relied  upon  by  defendants  as  it  is  not  mentioned 
in  their  brief. 

Bills  of  Exceptions  Nos.  3  and  4  relate  to  testimony  re- 
ferring to  a  contract  in  writing  between  Graham  &  Blessing 
on  the  one  side  and  Suiter  &  Dunbar  on  the  other,  dated 
March  2,  1900,  in  relation  to  the  hauling  of  the  timber  by 
Graham  &  Blessing  for  Suiter  &  Dunbar,  on  the  William 
Miller  Two  Mile  Creek  Farm,  to  the  mill  of  plaintiflF.  One 
of  the  objections  to  the  introduction  of  this  testimony  set 
out  in  said  bills  of  exceptions  was,  that  it  was  thereby  at- 
tempted to  prove  the  contents  and  provisions  of  a  contract 
in  writing  by  oral  testimony,  using  secondary  evidence  with- 
out laying  the  grounds  therefor,  the  plaintiff  being  in  pos- 
session of  the  primary  evidence.  1  Green'l  on  Ev.  sec.  82; 
7  A.  and  E.  E.  85,  (1st.  Ed.);  11  Id.  535,  (2nd  Ed.)  The 
contract  itself  was  the  best  evidence  of  its  contents  and  it 
was  improper  to  hear  the  testimony  of  witnesses  as  to  what 
its  contents  were,  and  especially  giving  a  construction  of  it. 
When  improper  testimony  has  been  admitted  over  the  objec- 
tion of  the  opposite  party,  the  presumption  is  that  he  was 
prejudiced  by  the  admission  of  such  testimony,  unless  it 
affirmatively  appears  that  in  fact  he  was  not  prejudiced  by 
it.  Uall  V.  Lyom,  29  W.  Va.  410;  Taylor  v.  Rail  road  Co,, 
33  W.  Va.  39;  Dent  v.  Plch^nH,  34  W.  Va.  240,  (syl.  pt.  4:) 
''Where  illegal  evidence  is  admitted  against  the  objection  of 
a  party  it  will  be  cause  for  setting  aside  the  verdict,  unless 
it  clearly  appear  that  the  objecting  party  was  not  prejudiced 
thereby."  The  testimony  referred  to  in  said  bills  of  excep- 
tions Nos.  3  and  4  should  not  have  been  introduced. 

It  is  prox>er  at  this  point  to  consider  Bill  of  Exception 
No.  19,  which  goes  to  the  introduction  in  evidence  by  the 
plaintiff  of  the  contract  of  March  2,  1900,  between  Suiter  & 
Dunbar  of  the  one  part,  and  Blessing  &  Graham  of  the  other. 
It  is  claimed  by  the  plaintiff  that  it  was  properly  introduced 
because  of  its  provisions  under  which  the  plaintiff's  mill  was 
to  be  supplied  with  logs,  and  the  supervisory  right  reserved 
by  defendants  to  forfeit  the  contract  and  personally  furnish 
the  logs  at  the  mill  themselves;  that  as  between  Vale  and 
Suiter  &  Dunbar  the  loggers  were  the  agents  and  employes 
of  the  defendants,  and  that  the  failure  of  the  loggers  to  sup- 
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ply  the  rail),  which  to  any  extent  caused  the  delay  of  the 
plaintiff  in  his  sawing,  was  contributory  negligence  chargeable 
to  defendants,  and  that  to  such  extent  plaintiff  was  not  liable 
for  injury  resulting  from  such  delay,  and  that  it  was  proper 
evidence  as  showing  that  the  loggers'  measurement  was  to  be 
"mill  measurement;"  and  "which  is  to  be  taken  and  made 
by  the  said  first  and  second  parties  and  mill  operators  jointly, 
shall  be  the  basis  of  all  settlements  under  this  contract.'' 
While  this  contract  of  March  2,  1900,  was  between  the  de- 
fendants and  Graham  &  Blessing  alone,  and  they  were  the 
only  parties  to  it,  yet,  there  is  a  reference  to  this  contract  in 
the  contract  of  May  5,  1900,  between  the  plaintiff  and  the 
defendants,  as  being  the  contract  under  which  the  logs  were 
to  be  supplied  to  the  mill  to  be  sawed  by  the  plaintiff.  This 
contract  of  March  2  was  fully  identified  as  the  contract  under 
which  the  mill  was  to  be  supplied  with  logs,  and,  under  it, 
upon  the  failure,  on  the  part  of  the  loggers,  Graham  &  Bless- 
ing, the  defendants  were  entitled  to  forfeit  this  contract  and 
themselves  furnish  the  logs;  and  the  same  contract  provided 
that  i^laintiff.  Vale,  should  look  to  Graham  &  Blessing  for 
damages  for  any  delay  in  furnishing  logs.  The  contract  was 
relevant  as  showing  that  Graham  &  Blessing  were  the  agents 
and  employes  of  defendants,  and  that  their  delay  or  failure 
was  that  of  defendants.  And  it  also  contained  provisions  for 
measurements,  which  were  to  be  "mill  measurements,"  and 
under  it  the  measurements  were  to  be  taken  by  the  three 
parties,  Suiter  &  Dunbar,  Graham  &  Blessinsr,  "and  the  mill 
operators  jointly. "  Thus  it  was  a  necessary  supplement  to 
the  contract  of  May  5th,  between  plaintiff  and  defendants,  as 
that  contract  in  itself  made  no  provision  for  measurements 
and  no  provision  whatever  for  supplying  logs  to  the  mill; 
without  the  contract  of  March  2nd,  that  of  May  5th  would 
be  manifestly  incomplete,  and  being  so  the  former  necessar- 
ily became  a  part  of  the  latter  by  the  reference  to  it,  in  so 
far  as  it  supplements  it  and  is  not  inconsistent  with  it.  9 
Cyc.  770;  1  Whar.  Law  of  Ev.  sees.  618-619.  The  (5ourt 
did  not  err  in  admitting  the  contract  of  March  2nd,  1900,  in 
evidence. 

Bill  of  Exceptions  No.  5  relates  to  the  cross-examination 
of  Lee  Arrington,  witness  called  on  behalf  of  the  defendants. 
The   questions   objected   to   as   propounded   by  counsel  for 
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plaintiff  on  cross-examination  were:  Q.  "What  were  those 
dead  culls  worth  at  the  time  they  were  left  there  in  the  hol- 
low?" A.  "I  don't  hardly  know."  Q.  "Would  you  have 
bought  them?  "  A.  "Yes  sir,  I  would  have  bought  them  at 
some  price."  This  was  a  legitimate  cross-examination,  the 
defendants  having  examined  the  witness  concerning  the  culls 
in  question,  and  there  was  evidence  tending  to  prove  that 
plaintiff  was  to  be  paid  for  sawing  culls. 

Bill  of  Exceptions  No.  6  concerns  the  examination  of  the 
plaintiff  as  a  witness  on  behalf  of  himself,  giving  his  opinion 
of  V.  C.  Bobo  as  to  his  competency  and  capacity  as  a  grader 
of  lumber,  and  the  court  was  asked  to  instruct  the  jury  to 
disregard  the  answer  of  the  witness,  which  motion  was  over- 
ruled. This,  under  Purl'ey  v.  Transportation  Co,^  57  W.  Va. 
595,  and  cases  there  cited,  is  inadmissible  as  evidence,  and 
the  court  should  have  instructed  the  jury  to  disregard  it. 

Bill  of  Exceptions  No.  7  relates  to  the  examination  of  the 
plaintiff  as  a  witness,  by  his  counsel,  in  relation  to  other 
mills,  which  he  had  in  operation,  where  he  speaks  of  two 
other  mills;  one  in  Gallia  county,  Ohio,  the  other  in 
Meigs  county,  Ohio.  What  other  mills  plaintiff  was  running 
or  had  in  operation  elsewhere  was  wholly  immaterial  and 
irrelevant.  Counsel  for  plaintiff  contend  that  this  evidence 
may  not  have  been  pertinent  but  it  was  absolutely  harmless, 
and  applies  the  same  remarks  to  the  evidence  set  out  in  bill 
of  exceptions  No.  8.  While  this  error  alone  would  not  be 
sufficient  perhaps  to  reverse  the  case,  it  is  irrelevant  and 
should  not  have  been  admitted,  and  as  there  must  be  another 
trial,  it  is  proper  to  here  say  so. 

Bill  of  Exceptions  No.  8  refers  to  the  questions  asked  the 
plaintiff,  A.  W.  Vale,  on  re-examination  in  relation  to  what 
he  did  on  receiving  a  telegram  from  his  men,  dated  January 
7th,  1901,  which  seems  to  have  been  in  relation  to  the  demor- 
alizing effect  the  report  abou\  the  prevalence  of  smallpox  had 
upon  his  men,  when  he  was  permitted  to  show  that  he  had 
sent  to  his  employe,  J.  D.  Farley,  a  telegram  to  "Keep  in 
close  and  go  ahead.  A.  W.  Vale."  Q.  "In  pursuance  of 
that,  you  may  state  whether  the  men  did  keep  in  close  and  go 
ahead?"  A.  "Part  of  them  refused  to  obey  that  and  left,  a 
few  of  them  stayed  and  went  ahead  and  finished  the  job;  but 
they  went  away  so  that  they  were  a  broken  crew,  and  they 
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could  not  go  ahead  and  move  to  another  job  and  set  up  the 
mill."  Q.  "Please  state  whether  or  not  you  abandoned  your 
operations  at  that  time,  or  whether  you  went  ahead  and  did 
the  best  you  could  ? "  A.  "We  went  ahead  and  did  the  best  we 
could  under  the  circumstances."  This  evidence  was  concern- 
ing communications  between  the  plaintiff  and  his  employes 
not  in  the  presence  of  the  defendants  or  either  of  them  and 
of  which  they  had  no  notice.  The  purpose  of  it  was  evidently 
to  impress  upon  the  minds  of  the  jury  that  plaintiff  had  been 
at  that  time  diligently  striving  to  comply  with  the  terms  of 
his  contract  by  running  the  mill  steadily.  The  communica- 
tions were  self  serving  and  improper  to  be  introduced  as 
evidence.— Scott  v.  Shelo7%  28  Grat.  891;  20  Cent.  Dig.  sec- 
tion 1068. 

The  evidence  objected  to  by  the  defendants,  as  set  out  in 
Bill  of  Exceptions  No.  9,  is  touching  the  evidence  of  Vale 
tending  to  show  that  he  had  no  trouble  with  regard  to  paying 
his  men,  and  no  complaint  by  them  because  they  were  not 
promptly  paid,  which  he  had  a  right  to  show. 

Bill  of  Exceptions  No.  10  is  of  the  same  character  as  the 
evidence  set  forth  in  Bill  of  Exceptions  No.  7,  and  the  ques- 
tions therein  complained  of  were  improper,  except  the  last 
question,  which  was:  "Please  state  whether  or  not  in  your 
opinion  you  had  the  necessary  men  at  this  mill  to  operate  it 
in  accordance  with  the  terms  of  your  contract?"  I  see  no 
objection  to  this  question,  and  the  answer  thereto  was  proper 
in  so  far  as  it  was  responsive  to  the  question,  but  it  was  im- 
proper for  the  witness  to  show  the  sufficiency  of  the  force  at 
the  mill  in  question  by  a  comparison  with  the  forces  he  had 
at  the  other  mills  he  was  running  in  Ohio,  as  witness  at- 
tempted to  show  in  his  answer. 

Bill  of  Exceptions  No.  11  relates  to  the  evidence  of  the 
witness,  Bobo,  called  for  plaintiff,  and  his  attempt  to  prove 
the  instructions  given  by  plaintiff  to  Bobo  in  regard  to  the 
grading  of  the  lumber.  This  evidence  should  have  been  re- 
jected for  the  same  reasons  given  for  the  rejection  of  the 
evidence  set  out  in  Bill  of  Exceptions  No.  8. 

Bill  of  Exceptions  No.  12  relates  to  evidence  of  the  sawing 
of  ties  of  a  larger  size  than  any  provided  for  in  the  written 
contract.  The  court's  action  in  overruling  the  objection  to 
this  evidence  should  be  sustained,  and  counsel  for  the  defend- 
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ants  seems  to  be  of  the  same  opinion  as  they  failed  to  notice 
it  in  their  brief. 

As  to  Bill  of  Exceptions  No.  13,  the  first  part  of  the  evi- 
dence objected  to  relative  to  the  instructions  from  plaintiff 
to  his  employe,  Mr.  Bobo,  should  have  been  sustained  for 
the  reasons  given  in  relation  to  Bill  of  Exceptions  Nos.  8 
and  11.  The  other  questions  objected  to,  relative  to  the  pay- 
ment by  the  plaintiff  to  his  hands,  were  not  improper. 

Bills  of  Exceptions  Nos.  14,  15,  and  16  relate  to  testimony 
concerning  the  contract  of  March  2nd,  1900,  between  Suiter 
&  Dunbar  and  Blessing  &  Graham  for  the  cutting  and  haul- 
ing of  the  timber,  and  what  was  to  be  done  thereunder.  The 
said  contract  being  properly  admitted  in  evidence,  the  evi- 
dence complained  of  under  these  bills  of  exceptions  was 
properly  admitted,  the  same  not  being  given  as  construing 
said  written  contract,  and  not  inconsistent  therewith. 

The  evidence  complained  of  being  admitted,  as  set  out  in 
Bill  of  Exceptions  No.  17,  is  of  the  same  character  as  that 
in  Bill  of  Exceptions  No.  6,  and  was  improper  for  the  reasons 
there  given. 

Bill  of  Exceptions  No.  18  complains  that  the  court  over- 
ruled the  defendant's  motion  for  the  exclusion  of  all  that 
part  of  the  testimony  of  the  witness,  Blessing,  in  regard  to 
the  contract  of  March  2d,  1900,  but  points  out  no  particular 
part  thereof.  The  motion  was  too  indefinite  and  uncertain, 
and  the  court  did  not  err  in  overruling  the  motion. 

In  the  course  of  the  trial  the  defendants  asked  the  court  to 
give  to  the  jury  certain  instructions  in  writing,  which  are  set 
out  in  full  in  Bill  of  Exceptions  No.  20,  and  are  numbered 
therein  respectively  from  1  to  16,  inclusive,  of  which  Nos. 
1,  5,  9,  10,  11,  15,  and  16  were  given  by  the  court.  And  the 
court  refused  to  give  those  numbered  2,  3,  4,  6,  7,  8,  12,  13, 
and  14.  The  defendants  excepted  to  the  ruling  of  the  court 
in  refusing  said  last  named  instructions.  No.  2  is  as  follows: 
''The  jury  are  hereby  instructed  that  the  phrase  "unavoida- 
ble accident"  means  that  which  is  not  occasioned  in  any  de- 
gree, either  remotely  or  directly,  by  the  want  of  such  care 
or  skill  as  the  law  holds  every  man  bound  to  exercise.  And 
the  jury  are  further  instructed  that  an  abandonment  of  the 
operation  or  working  of  the  mill  by  the  men  or  hands  in  the 
employ  of  the  plaintiff,  hired  by  him  to  saw  the  lumber  and 
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the  ties,  occasioned  by  any  cause  whatsoever,  is  not  '*iina- 
voidable  accident"  within  the  meaning  and  contemplation  of 
the  law  and  the  true  construction  of  the  contract  between  the 
plaintiff  and  the  defendants  bearing  date  May  5,  1900,  if  the 
jury  believe  from  the  evidence  that  the  plaintiff  made  no 
effort  to  get  other  men  or  hands  in  their  place  to  continue 
to  saw  lumber  and  ties  under  said  contract  after  the 
abandonment  of  the  operation  of  the  mill  by  the  men  already 
theretofore  employed."  This  instruction  fails  to  present  the 
true  issue  in  the  case;  it  was  not  a  question  of  the  effort  made 
by  the  plaintiff  to  get  other  men  or  ha*^ds  in  th**  place  of 
those  who  had  abandoned  his  work,  or  of  his  failure  to  make 
any  effort,  but  whether  he  could,  by  due  diligence,  have  pro- 
cured them  and  continued  thereby  to  prosecute  the  work  ac- 
cording to  the  terms  of  his  contract.  The  agreement  on  the 
part  of  plaintiff  was  that,  ''the  party  of  the  second  part  shall 
place  a  mill  on  said  premises  and  have  the  same  set  within 
six  weeks  from  the  signing  hereof,  and  shall  run  said  mill 
steadily  save  when  prevented  from  so  doing  by  unavoidable 
accident."  This  was  binding  upon  the  plaintiff  and  it  was 
his  duty  aft^r  the  mill  was  set,  to  run  it  and  keep  it  in  con- 
stant operation  and  was  only  excusable  when  prevented  by 
unavoidable  accident.  "Things  improbable  in  contracts  must 
be  performed;  a  thing  impossible  may  be  excused."  Trrni- 
tee8  of  Schools  v.  Bennett^  3  Dutcher  N.  J.  513.  72  Am. 
Dec.  373.  "The  rule  is  well  established,  that,  where  a  party 
by  his  own  contract  creates  a  duty  or  charge  upon  himself, 
his  undertaking  must  be  substantially  complied  with  under 
any  and  all  circumstances.  To  excuse  a  performance  his 
contract  must  provide  for  it."  Bacon  v.  Cohb^  45  111.  47; 
Steele  v.  Bnch,  61  111.  343;  Beehe  v.  Johnsoiu  19  Wend.  500; 
Stees  V.  Leonard,  20  Minn.  494;  Booth  v.  Mill  Co.,  60  N.  Y. 
487;  Brewer  v.  Tymn,  48  N.  C.  180;  Jamss  River  and  Kana- 
wha Co.  V.  AdaniH,  17  Grat.  427.  Instruction  No.  3  is  simi- 
lar to  X<».  2  and  liable  to  the  same  criticism. 

Instruction  No.  4  tells  the  jury  that  if  they  believe  from 
the  evidence  that  plaintiff  l)egan  the  work  of  sawing  lumber 
and  ties  under  the  contract  of  May  5,  1900,  sometime  in  the 
latter  part  of  July,  and  that  his  mill  had  a  capacity  to  saw 
from  ten  thousand  to  twelve  thousand  feet  per  day,  and  that 
by  steadily  running  said  mill  plaintiff  could  have  sawed  all 
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the  lumber  and  ties  charged  by  him  against  the  defendants, 
specified  by  him  in  his  bill  of  particulars,  on  or  before  No- 
vember 28,  1900,  except  any  unavoidable  accident  occurring 
during  that  period,  and  if  they  further  believe  from  the  evi- 
dence that  a  failure  to  saw  the  lumber  and  ties  for  defend- 
ants charged  in  said  account  during  said  period  occasioned 
the  defendants  any  loss  or  damage  as  specified  in  defendants' 
special  plea  then  they  must  ascertain  from  the  evidence  what 
such  loss  or  damage  amounted  to  and  allow  and  assess  the 
same  in  favor  of  the  defendants.  This  is  the  issue  raised  by 
the  special  plea  and  to  which  the  plaintiff  filed  a  general  re- 
plication, and  there  being  evidence  tending  to  prove  his 
ability  to  have  done  such  sawing  as  specified  in  the  instruc- 
tion, and  further  evidence  tending  to  prove  the  damages  re- 
sulting from  such  failure  to  do  the  sawing,  and  the  jury  are 
properly  told  that  the  bare  fact,  that  is,  the  fact  alone  that 
the  men  quit,  was  not  sufficient  to  excuse  plaintiff  for  his  fail- 
ure to  run  the  mill  steadily.  The  instruction  was  clearly  right 
and  should  have  been  given. 

Instruction  No.  6  tells  the  jury  that  if  they  believe  from 
the  evidence  plaintiff  made  no  active  and  diligent  effort  to  se- 
cure men  to  take  the  places  of  those  who  quit  him  in  Novem- 
ber, 1900,  and,  by  making  such  effort  he  could  have  procured 
other  men  in  the  place  of  those  who  quit  his  employment  on 
account  of  small-pox,  then  the  bare  fact  that  the  men  who 
were  at  work  in  his  employment  sawing  the  ties  and  timber 
under  the  contract  of  May  5,  1900,  quit  his  employment  be- 
cause of  the  alleged  prevalence  of  small-pox  in  the  city  of 
Grallipolis  will  not  excuse  the  plaintiff  for  his  failure  to  run 
the  mill  steadily  after  the  latter  part  of  November,  1900,  un- 
til he  resumed  work  in  January,  1901.  Under  the  authori- 
ties hereinbefore  cited  this  instruction  should  have  been  given, 
as  it  tells  the  jury  that  if  they  believe  from  the  evidence  that 
by  due  diligence  he  could  have  procured  help  and  continued 
the  work,  he  was  not  justified  in  letting  the  mill  remain  idle 
as  he  was  under  contract  to  keep  it  in  constant  operation. 

The  seventh  Instruction  is  as  follows:  "The  jury  are  here- 
by instructed  that  if  they  believe  from  the  evidence  that  the 
men  in  the  employ  of  the  plaintiff  Vale  quit  the  work  of  saw- 
ing lumber  and  ties  for  the  defendants  on  or  about  November 
28,  1900,  because  of  the  prevalence  of  small-pox  or  the  re- 
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puted  prevalence  of  small-pox  in  the  city  of  Gallipolis,  in  the 
State  of  Ohio,  the  fact  that  such  men  did  so  quit  his  plain- 
tiff's employment  will  not  excuse  the  plaintiff  from  running 
his  mill  steadily  thereafter  unless  the  jury  further  believe 
from  the  evidence  that  the  plaintiff  actually  did  make  a  rea- 
sonable and  diligent  effort  to  secure  other  men  to  run  his  said 
mill,  after  the  former  men  quit  his  employment."  For  the 
reasons  stated  in  relation  to  instructions  Nos.  2  and  3,  the 
closing  part  of  this  instruction,  to  make  it  good,  should  have 
been,  "unless  the  jury  further  believe  from  the  evidence  that 
the  plaintiff  could  by  due  diligence  have  procured  sufficient 
competent  force  to  enable  him  to  carry  on  his  work  according 
to  the  contract  of  May  5,  1900,  after  his  men  had  so  quit  his 
employment." 

Instruction  No.  8  reads  as  follows:  '^If  the  jury  believe 
from  the  evidence  that  the  men  in  his,  plaintiff's  employ, 
were  on  the  West  Virginia  side  of  the  Ohio  river,  and  that 
the  reputed  prevalence  of  small-pox  was  confined  to  the  city 
of  Gallipolis,  distant  some  two  miles  or  more,  and  if  the  jury 
further  believe  from  the  evidence  that  the  reputed  cases  of 
small-pox  in  Gallipolis  were  under  quarantine,  that  steam- 
boats were  still  running  on  the  Ohio  river,  that  trains  were 
still  running  on  the  railroads  passing  through  and  by  Galli- 
polis, and  that  this  state  of  facts  prevailing  at  the  time  the 
men  in  the  employ  of  the  plaintiff,  working  on  the  saw-mill 
of  the  plaintiff  located  on  the  Miller  Two  Mile  Creek  Farm 
at  the  time  the  said  men  actually  left  the  said  saw-mill  and 
quit  working  thereon,  then  the  jury  should  take  all  these 
matters  into  consideration,  and  if  they  further  believe  that 
there  was  no  imminent  danger  to  the  said  men  in  the  employ 
of  the  plaintiff  of  the  spread  of  small-pox  among  them  from 
the  city  of  Gallipolis,  then  the  jury  are  instructed  that  the 
fact  that  said  men  did  quit  the  employment  of  plaintiff  and 
refused  to  operate  said  mill,  this  will  not  e?rcuse  the  plaintiff 
for  a  failure  to  run  the  mill  steadily  after  the  latter  part  of 
November,  1900,  the  time  when  the  said  men  did  quit  his  em- 
ment,  until  January  2,  1901."  This  instruction,  to  make  it 
good,  should  have  added  to  it,  "unless  they  further  believe 
that  by  exercise  of  due  diligence  he  could  not  have  procured 
men,"  or  words  of  like  import. 

Instruction  No.  12  relates  to  the  sawing  of  ties  of  a  larger 
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size  than  those  specified  in  the  contract  of  May  5,  1900,  and 
tells  the  jury  *'that  if  the  plaintiff  sawed  such  ties  without 
any  notice  to  the  defendants  that  he  would  chargfe  a  greater 
rate  than  five  cents  per  tie  (the  price  specified  for  the  ties  to 
be  sawed  under  the  said  contract),  then  the  jury  were  in- 
structed that  they  could  not  allow  to  the  plaintiff  any  greater 
sum  than  the  five  cents  per  tie  provided  for  in  the  said  con- 
tract." This  instruction  was  properly  refused  because  the 
ties,  differed  from  those  specified  in  the  contract  and  were 
larger,  were  not  sawed  under  said  contract. 

Instruction  No.  13  is  bad  because  it  instructs  the  jury  "that 
if  the  mill. commenced  work  and  running  at  its  full  capacity 
the  plaintiff  could  have  sawed  the  lumber  and  ties  charged 
for  in  his  account  filed  with  his  declaration  in  this  cause  by 
the  time  the  men  in  his  employment  actually  quit  work  in  the 
latter  part  of  November,  1900,  and  if  the  jury  further  believe 
from  the  evidence  that  the  plaintiff's  failure  to  finish  the  saw- 
ing of  such  lumber  and  ties  by  that  time  caused  the  defend- 
ants damages  to  any  amount  on  the  specification  of  damages 
or  any  of  them  set  forth  in  the  defendants'  special  plea  filed 
in  this  cause,  then  the  jury  should  assess  and  allow  the  de- 
fendants damages  by  reason  thereof  in  such  sum  as  the  evi- 
dence in  this  cause  shows  that  the  defendants  did  thereby 
sustain."  This  instruction  in  my  opinion  is  bad  because  it 
contemplates  the  running  of  the  mill  "to  its  full  capacity" 
when  the  contract  provides  that  he  should  "run  said  mill 
steadily."  The  requirement  that  the  mill  should  be  run  "to 
its  full  capacity"  places  upon  the  plaintiff  a  burden  which 
his  contract  does  not  authorize,  but  the  majority  of  the  Court 
being  of  opinion  that  the  instruction  is  good,  it  should  have 
been  given  and  the  court  erred  in  refusing  it. 

Instruction  No.  14  reads:  "The  jury  are  hereby  further 
instructed  that  if  they  believe  from  the  evidence  that  Graham 
and  Blessing  had  a  contract  with  Suiter  and  Dunbar  for  the 
hauling  of  all  the  timber  on  the  Miller  Two  Mile  Creek  Farm 
and  that  under  their  said  contract  said  Graham  and  Blessing 
had  fifteen  months  from  the  time  their  said  contract  was 
made  with  said  Suiter  and  Dunbar  in  which  to  haul  said 
timber  to  the  mill  or  mills,  the  jury  are  hereby  instructed 
that  because  said  Graham  and  Blessing  did  have  such 
length  of  time  in  which  to  haul  all  of  the  said  timber  on  said 
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land  to  the  mill  or  mills  to  be  sawed,  this  length  of  time  per- 
mitted by  Suiter  and  Dunbar  to  Graham  and  Blessing,  will 
not  excuse  any  delay  on  the  part  of  the  plaintiff  to  finish 
sawing  under  his  contract  of  May  5,  1900,  which  plaintiff 
could  have  reasonably  avoided,  and  if  the  plaintiff  could  have 
finished  his  sawing  in  the  exercise  of  reasonable  diligence 
sooner  than  the  plaintiff  actually  did  conclude  the  sawing  of 
lumber  and  ties  under  said  contract  of  May  5, 1900,  and  that 
such  delay  caused  the  defendants  damages,  then  the  jury  are 
instructed  to  allow  to  defendants  any  such  damages  as  the 
evidence  shows  them  to  have  sustained  by  reason  of  such 
delay."  This  instruction  was  improper  to  be  given  to  the 
jury  without  a  qualification  to  the  effect  that  "unless  it 
further  appears  that  plaintiff  was  delayed  by  the  failure  of 
defendants  or  their  employes,  Graham  and  Blessing,  to  keep 
the  mill  supplied  with  timber."  And  to  the  extent  of  such 
delay  caused  by  the  failure  to  furnish  timber  defendants 
would  not  be  entitled  to  damages  sustained  by  such  delay. 

For  the  reasons  herein  stated  the  verdict  of  the  jury  is  set 
aside,  the  judgment  reversed,  and  the  case  remanded  to  the 
circuit  court  of  Mason  county  for  a  new  trial  to  be  had 
therein. 

Reversed, 


CHARLESTON 
Logan  v.  Ward. 
«^  Submitted  June  16,  1905.     Decided  November  21,  1905. 


f6l      8^  1.     l^'RorrynsiT^T—Adterae  Claimant— Cloud  on  Title. 

An  owner  of  land  in  actual  possession  who  is  entered  upon  by  an 
adverse  claimant  may,  both  by  common  law  and  chapter  90  of  the 
Code,  maintain  ejectment  against  the  intruder,  and  cannot  sus- 
tain a  bill  in  equity  to  remove  cloud  over  his  title,     (p.  369.) 

2.     Quieting  Title— Cfowrf  071  Title — Removal  of  C loud. 

Equity  will  entertain  a  suit  to  remove  cloud  over  the  title  to 
land  by  one  in  actual  possession  against  an  adverse  claimant  not  in 
actual  possession  who  sets  up  an  adverse  title,    (p.  370.) 
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3.  QU1ETI17Q  TrrLK— Title  to  Maintain — Actual  Possession. 

A  bill  to  remove  cloud  over  the  title  to  land  cannot  be  maintained, 
unless  the  plaintiff  has  both  title  and  actual  possession.  He  can- 
not rely  on  weakness  of  the  title  of  his  adversary,    (p.  370.) 

4.  QvismnQ  Tttue— Cloud  on  Title— Evidence'. 

When  a  patent  or  deed  includes  within  the  exterior  bounds  of 
the  lands  thereby  conveyed  lands  which  are  excepted  by  such 
grant  or  deed  from  its  operation,  a  plaintiff  in  equity  suing  to  re- 
move cloud  from  his  title  must  show  that  the  land  he  claims 
against  the  defendant  is  not  the  land  so  excepted,    (p.    375.) 

5.  Joint  Tenancy — Adverse  Possession — Presumption  of  Grant. 

The  law  will  not  presume  a  grant  of  his  undivided  share  from 
one  joint  tenant  to  another  simply  from  mere  silent  possession  by 
one  for  a  long  time.    (p.  375  ) 

6.  Adverse  Possession — Presumption  of  Orant. 

A  presumption  of  a  grant  from  lapse  of  time  with  possession 
never  arises  where  all  the  circumstances  are  consistent  with  the 
non-existence  of  such  grant,    (p.  375.) 

Appeal  from  Circuit  Court,  Randolph  County. 

Bill  by  James  H.  Logan  against  Wirt  C.  Ward  and  Elihu 
Hutton.  Decree  for  defendants,  and  the  heirs  of  said  plaintiff 
appeal. 

A  firmed, 

C.  H.  Scott  and  Mollohan,  McClintic  &  Mathews,  for 
appellants. 

Baker  &  Strader,  Harding  &  Harding,  M.  H.  Dent, 
and  Linn,  Byrne  &  Cato,  for  appellees. 

Brannon,  President: 

James  H.  Logan  brought  a  chancery  suit  against  Wirt  C. 
Ward  and  Elihu  Hutton  to  remove  a  cloud  over  Logan's  title 
to  land,  and  upon  the  hearing  Logan's  suit  was  dismissed,  and 
his  heirs  appealed. 

I  state  Logan's  claim  thus:  By  patent  dated  13th  Feb- 
ruary, 1798,  the  State  of  Virginia  granted  to  William  Bow- 
yer,  William  Breckenridge,  Hugh  Paul  and  Edward  Bryan 
a  tract  of  50,000  acres  of  land  in  Randolph  county,  called  the 
Breckenridge  survey.  William  Logan  obtained  the  convey- 
ance of  the  Breckenridge  and  Paul  shares  in  said  tract,  and 
was  thus  owner  of  half  of  it.  James  H.  Logan  claims  that 
his  father,  William  Logan,  had  deeds  for  the  other  interests 
in  the  tract,  but  does  not  show  them.  William  Logan  by 
deed  dated    16th  May,  1851,  conveyed  to  his  sons,    eJames 
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H.  and  Joseph  M.  Logan,  that  portion  of  said  tract, 
west  of  Elk  Water  run  to  a  certain  line  running  N.  70  W., 
and  Joseph  M.  and  James  H.  Logan  afterwards  by  deed  1st 
August,  1899,  made  a  divison  between  them  of  said  portion 
of  the  Breckenridge  survey  whereby  that  part  of  it  covering 
the  land  in  dispute  became  the  sole  property  of  James  H. 
Logan.  Thus  Jame$  H.  Logan  claims  under  the  Brecken- 
ridge survey.  It  is  the  only  title  set  up  by  his  bill.  The 
bill  states  that  the  Breckenridge  tract  was  sold  by  the  United 
States  in  1815  for  direct  taxes,  and  was  purchased  by  Jinks, 
and  conveyed  by  him  to  See,  who  conveyed  part  of  it,  said 
to  include  the  land  in  controversy  in  this  case,  to  William 
Logan  by  deed  dated  20th  November,  1851.  This  seems  to 
be  the  same  part  of  said  survey  before  conveyed  by  AVilliam 
Logan  to  James  H.  and  Joseph  M.  Logan.  The  grant  from 
Virgini^i  to  Bowyer  and  others  for  the  fifty  thousand  acres 
is  what  is  called  an  inclusive  grant,  that  is,  lands  are 
included  within  its  bounds  which  were  excepted  from  the  opera- 
tion of  the  patent.  This  patent  excluded  thirteen  thousand 
six  hundred  and  ninety  acres  for  prior  claims.  The  deed 
from  Jinks  to  See  also  excluded  the  same  lands  covered 
by  prior  claims  which  were  excepted  in  the  said  patent, 
as  also  several  thousand  acres  which  Jinks  had  disposed 
of  before  he  conveyed  to  William  Logan.  The  deed  of 
Jinks  may  be  thus  called  an  inclusive  deed.  The  deed 
from  William  Logan  to  James  H.  and  Joseph  M.  Logan  is  a 
quit  claim  deed.  James  H.  Logan  and  Joseph  M.  Logan 
also  obtained  a  grant  from  Virginia  dated  30th  November, 
1850,  for  eight  hundred  and  fifteen  acres  of  land  claimed  to 
be  within  the  bounds  of  the  Breckenridge  grant.  James  H. 
Logan  and  his  father  long  before  him  had  actual  possession 
within  the  bounds  of  what  he  claims  to  be  the  Breckenridge 
survey,  and  he  continued  that  possession  at  the  date  of  the 
commencement  of  this  suit.  Neither  side  had  actual  posses- 
sion of  the  land  in  controversy  in  this  case,  but  Logan 
claims  constructive-actual  possession  by  reason  of  his  posses- 
sion inside  of  the  Breckenridge  survey.  Logan  asserts  that 
the  land  claimed  by  the  defendants  is  inside  his  part  of  the 
Breckenridge  grant.  The  claim  of  the  defendants  is  under 
a  grant  from  the  State  of  Virginia  to  J.  M.  Bennett  and 
John  S.  Hoffman  for  nine  hundred  and  ninety  acres,  dated 
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1st  February,  1854,  which  came  by  conveyance  to  de- 
fendant Wirt  C.  Ward,  with  whom  Elihu  Hutton  had  an 
interest.  The  defendants  also  set  up  a  claim  under  a  grant 
of  one  hundred  and  five  thousand  acres,  known  as  the  Welsh 
survey,  which  Hutton  claims.  The  bill  avers  that  under  these 
grants  to  Bennett  and  Hoffman  and  Welsh  the  defendants 
Ward  and  Hutton  set  up  a  claim  adverse  to  Logan,  but 
averred  no  actual  possession  in  them. 

Counsel  for  Logan  devotes  effort  to  sustain  the  equity 
jurisdiction  in  this  case,  seeming  to  doubt  it  because  of  the 
well  known  rule  that  equity  will  not  try  title  to  land.  It  is 
true  that  this  is  practically  an  ejectment  in  equity,  because  it 
is  only  a  battle  between  distinct  and  adversary  titles;  but  the 
case  falls  under  the  head  of  equity  jurisdiction  to  dispel 
cloud  over  title  to  land  arising  from  adverse  claim.  There 
is  some  evidence  in  the  case  tending  to  show  that  the  de- 
fendants were  in  possession  of  the  disputed  land,  and  if  that 
were  in  fact  so,  I  do  not  think  a  suit  in  equity  could  be  sus- 
tained, since  by  common  law  I  think  it  is  clear  that  where 
one  man  is  in  actual  possession  and  another  enters  upon  him 
under  adverse  claim,  the  true  owner,  may,  by  common  law, 
regardless  of  our  ejectment  statute,  sustain  ejectment.  The 
intruder's  entry  is  a  disseisin  or  ouster,  but  only  a  partial 
one,  to  the  extent  of  his  inclosure,  his  adversary  still  retain- 
ing his  former  possession.  Taylor  v.  Bumside^  1  Grat.  223; 
CWre  V.  Faupel^  24  W.  Va.  246.  The  true  owner  still  re- 
maining in  possession  may  treat  his  enemy's  entry  as  an 
ouster  and  sue  in  ejectment.  "The  plaintiff  In  possession  of 
a  i)ortion  of  the  premises  may  bring  ejectment  for  the  re- 
mainder in  the  defendant's  possession."  1  Am.  &  Eng. 
Ency.  L.  (2  ed.)  526.  Tapscott  v.  Cobb,  11  Grat.  172;  ^YiU 
ten  V.  St  Clair,  27  W.  Va.  p.  771;  Stewart  v.  Coalter,  4 
Rand.  74.  Therefore,  if  in  face  defendants  were  in  posses- 
sion when  suit  was  begun,  I  think  there  could  be  no  jurisdic- 
tion in  equity  because  before  our  present  ejectment  statute 
ejectment  would  lie.  Equity  long  ago  assumed  jurisdiction 
to  remove  cloud,  but  only  in  favor  of  one  in  possession,  be- 
cause he  could  not  sue  in  ejectment;  but  where  both  are  in 
possession  he  can  sue  by  common  law.  Va.  Co.  v.  Kelly y 
24  S.  E.  1020.  But  the  evidence  shows  that  the  defendants. 
were   not  in   possession  actual   when  this  suit  began,  and 
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counsel  for  defendants  do  not  base  any  stand  on  that  theory. 
The  bill  states  only  hostile  claim,  not  possession.  The  evi- 
dence shows  that  William  Lo^an  and  his  sons  under  him  had 
possession  many,  many  years  before  this  suit,  seventy-five 
or  eighty  years,  and  James  H.  Logan  continued  in  posses- 
sion actual.  Some  evidence  goes  to  show  that  some  years 
before  the  suit  was  brought  a  cabin,  or  rather  a  shanty,  was 
built  on  the  land  in  a  trackless  wilderness,  and  during  one 
summer  one  Salisbury  one  night  in  the  week  slept  in  it,  his 
actual  residence  with  his  family  being  elsewhere.  There  was 
no  inclosure  or  cultivation.  It  was  mere  nominal  transient 
X>ossession  of  nights.  It  was  no  open,  notorious,  continuous 
occupation.  It  was  not  possession  actual  in  the  eye  of  the 
law.  Hutchison,  Land  Titles  §  365;  Afid^rsmi  v.  Harvey^ 
10  Grat.  386.  Therefore,  there  is  jurisdiction  in  equity  for 
this  suit,  and  we  pass  to  a  consideration  of  its  merits. 

This  is  an  ejectment  in  equity,  tecause  a  contest  between 
hostile  titles,  and  in  it  we  must  apply  the  rule  in  ejectment 
that  a  plaintiff  must  recover  upon  the  strength  of  his  own 
title,  no  matter  how  weak  his  opponent's  title  may  be. 
Those  only  who  have  a  clear  title  connected  with  actual  pos- 
session have  a  right  to  claim  the  interference  of  equity  to 
dispel  a  cloud  over  their  title.  Henry  v.  Oil  Co.^  57  W.  Va. 
255;  Hitchcock  v.  Moi^rismi,,  47  Id,  206;  Chj^istian  v.  Fan^«?, 
41  Id.  754;  Moore  v.  McNutt,  41  Id.  695;  Hogg,  Eq.  Princip. 
83;  Helden  v.  Ilelden,  45  Am.  St.  R.  371,  80  Md.  616;  Dew- 
ing V.  Woody  111  Fed  R.  575  and  citations  in  Judge  Goff's 
opinion.  The  plaintiff  cannot  recover,  unless  he  fixes  on 
the  ground  his  exterior  boundaries  by  lines  and  corners. 
Coal  Co.  V.  Haioell,  36  W.  Va.  490;  Millev  v.  Holt,  47  Id. 
7.  The  plaintiff  cannot  meet  this  requirement.  He  claims 
under  the  Breckenridge  survey.  He  has  not  identified  it. 
He  claims  that  the  defendant's  land  lies  within  that  survey. 
The  defendants  deny  it.  Not  a  corner  or  a  line  of  that  sur- 
vey is  proven.  No  man  proves  that  he  ever  saw  a  corner  or 
line  of  it.  No  reputation  thereof  is  given.  Marstiller's  evi- 
dence is  relied  on  by  the  plaintiff.  He  is  a  young  man  of 
only  forty-two.  He  does  not  state  that  he  ever  saw  what  he 
knew  to  be  an  original  corner  or  line  to  this  old  survey  made 
away  back  in  1798.  He  tested  no  corners  or  lines.  It  is 
proven  that  clearing  and  fire  breaks  have  destroyed  them,  if 
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ever  they  existed.  Marstiller  says  he  never  made  a  survey 
of  the  lines  of  the  Breckenridge  survey,  but  simply  believes 
that  a  plat,  made  by  the  attorney  for  the  purpose  of  this 
case,  truly  represents  that  survey.  Or  rather  he  says  that  if 
the  plat  made  by  counsel  to  show  Logan's  claim  is  correct, 
it  would  cover  the  controverted  land;  but  he  does  not  say  it 
is  correct.  It  is  only  fair  to  Marstiller  to  say  that  he  repu- 
diates speaking  from  actual  knowledge.  He  says  as  a  sample 
of  his  evidence  "No  sir,  of  my  own  knowledge,  I  don't  know 
this." 

Taking  his  whole  evidence  it  is  manifest  that  he  knows 
nothing  of  the  actual  location  of  the  survey,  and  simply  has 
an  opinion  as  to  its  location  standing  on  no  basis.  The  same 
may  be  said  of  Tallman's  evidence.  He  is  fifty-six  years  of 
age.  He  says  he  knows  of  the  survey  only  in  a  general  way. 
When  asked  if  he  knew  the  Breckenridge  survey  he  replies, 
"I  know  of  it  in  a  general  way."  He  never  ran  or  tested 
any  of  its  known  lines.  Though  asked  if  he  had  seen  any 
of  the  original  corners  or  marked  lines,  he  could  not  say 
that  he  had.  He  said  he  did  not  give  much  attention  to 
marks  when  he  was  running  a  line  or  two  at  the  request  of  the 
plaintiff's  attorney  in  this  case.  He  said  he  was  not  definite 
about  the  lines.  Next  take  the  evidence  of  James  H.  Logan, 
himself  a  surveyor.  I  can  safely  say  that  if  any  living  man 
could  be  brought  to  identify  this  survey  it  would  be  Logan. 
He  says  he  was  born  in  1816,  and  with  his  father  moved 
from  Rockbridge  county,  Virginia,  to  this  survey  in  1827. 
His  father  claimed  it  and  resided,  as  claimed,  within  the 
survey.  James  H.  Logan  and  his  brother  claimed  it  for 
years.  He  knew  it  when  a  young,  active  man,  when  the 
marked  trees  constituting  its  lines  and  corners,  were  yet 
probably  standing.  He  was  a  practical  surveyor,  deputy  of 
the  county  surveyor.  In  all  his  surveying,  in  all  the  sur- 
veying of  those  old  surveys,  he  does  not  tell  us  on  the  wit- 
ness stand  that  he  saw  or  knew  a  marked  corner  or  line  tree 
of  this  old  survey,  or  had  one  shown  him  by  an  ancient. 
He  said  distinctly,  ''I  have  never  made  a  survey  of  these 
lines  of  the  Breckenridge  survey,  but  believe  it  is  correct  as 
laid  down  in  the  map."  He  refers  to  the  map  or  plat  used 
in  the  present  case.  He  does  not  claim  to  know  a  corner  or 
line  except  from  mere  hearsay — not  that  even.     His  evidence 
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is  wholly  insuflScient  to  identify  and  establish  this  survey. 
The  great  point  of  controversy  in  this  case  is  the  location  of 
the  western  line  of  the  Breckenridge  survey,  as  James  H. 
Logan  claims  a  part  of  it  lying  between  Elk  Water  run  and 
the  western  line  of  the  survey.  Is  the  land  in  controversy 
inside  the  western  line,  as  claimed  by  Logan,  or  outside  of 
it,  as  claimed  by  the  defendants?  The  evidence  does  not 
answer  this  question,  unless  it  answers  it  for  defendants. 
The  burden  is  on  the  plaintiff  to  show  that  the  land  he  claims 
is  inside  the  line.  Logan  says  himself,  as  a  witness,  "I  do  not 
know  exactly  where  the  western  boundary  line  of  the  Breck- 
enridge survey  is  located,  I  never  run  it.*'  His  own  action 
and  declarations  in  the  past  strongly  war  against  his  claim  in 
this  case.  He  was  a  surveyor,  and  in  1846  as  deputy  sur- 
veyor of  Randolph  county  he  made  a  survey  for  an  entry  of 
four  hundred  and  thirty  acres  for  himself  and  his  brother, 
and  in  it  he  makes  its  lines  call  for  a  Breckenridge  line. 
That  would  make  the  Breckenridge  line  have  a  location  far 
from  the  line  he  claims  now  to  be  its  western  line  in  this 
suit,  and  would  locate  it  as  the  defendants  claim  it,  and 
throw  the  land  contested  in  this  case  outside  the  Brecken- 
ridge survey.  Now,  this  is  strong  evidence  against  Logan. 
When  he  was  a  young  man  of  thirty  years,  living  right  in 
the  Breckenridge  survey,  as  he  claims,  while  yet  its  corner 
and  line  trees  were  likely  standing,  and  ascertainable,  he 
fixed  that  line  in  a  different  place  from  where  he  now  claims 
it.  He  would  be  then  likely  to  know  the  corners  and  the 
lines;  but  if  he  did  know  them,  he  does  not  tell  us  so  now  as 
a  witness.  If  he  cannot  locate  them,  who  can?  But  he  says 
he  cannot  do  so.  He  does  not  do  so.  Away  back  many 
years  he  told  several  persons,  who  are  witnesses  in  this  case, 
that  the  western  line  of  the  Breckenridge  survey  was  along 
the  four  hundred  and  thirty  acres,  or  where  the  defendants 
would  locate  it,  not  where  Logan  now  claims  it  to  be.  He 
admitted  that  the  Bennett-Hoffman  did  not  conflict  with  his 
land.  I  would  not  cast  aspersion  on  the  memory  of  Mr. 
Logan,  and  I  think  this  is  to  be  explained  by  the  fact,  mani- 
fested by  his  whole  deposition,  that  he  did  not  know  the 
location  of  this  line.  We  are  referred  to  this  particular 
portion  of  his  evidence.  He  was  asked  "Do  you  know  where 
the  beginning  corner  of  the  Breckenridge  survey  is?"  and 
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answered,  "Yes,  I  know.     It  is  the  south  corner  of  the  old 
Jacob  Ward  place."    He  said  so  simply  because  the  patent 
called  for  "a  corner  to  lands  of  Jacob  Ward."     It  was  mere 
opinion,  a  "take-for-granted,"  because  he  did  not  say  that 
he  ever  saw  the  corner,  or  saw  a  man  who  saw  it,   or  had 
been  told  by  anyone  who  knew  it.     He  says  he  did  not  of  his 
own  knowledge   know   a  corner.     Shall  we  fix  the  corner 
from  the  Jacob  Ward  land?     That  is  not  located.     If  one 
tract  is  to  be  located  by  another,  that  other  must  itself  be 
located.     We  must  take  his  entire  deposition  to  get  its  mean- 
ing.    Stress   is   laid  upon  evidence   of   Tallman.     He  sur- 
veyed what  is  said  to  be  the  western  line  of  the  Breckenridge 
tract.     That  is  the  line  on  which  the  controversy  in  this  case 
hangs.     If  here,  the  plaintiff's  claim  covers  the  land  in  con- 
troversy; if  not  here,  it  does  not.     He  ran  the  line  as.  Logan 
I)ointed  it  out.     Logan  did  not  know  it — never  saw  a  tree  of 
it.     He  said  frankly,    ''I  do  not  know   exactly   w^here  the 
western  boundary  line  of  the  Breckenridge  survey  is  located. 
I  never  run  it."     Well,  Tallman  ran  this  line  for  miles,  and 
not  an  old  line  tree  did  he  find.     He  says  so.     On  another 
line  he  saw  two  marked  trees,  but  could  not  say  that  they 
were  corners.     He  had  no  ax,  did  not  block  any.     He  said 
of  these  trees,  "Don't  know  whether  they  were  original  cor- 
ners or  not."    Not  one  tree  does  he  prove  to  be  a  corner  or 
line  tree.     Not  a  witness  says  he  ever  looked  upon  a  corner 
or  line  tree  of  this  old  survey.     Logan  was  on  the  ground 
from  1827  near  the  beginning  corner,  but  never  saw  it  or 
any  other  corner  or  line  tree.     He  does  not,  nor  does  any 
witness,  say  that  any  old  man  pointed  out  or  said  that  any 
tree  belonged  to  the  survey.     Not  even  the  slightest  reputa- 
tion of  any  tree's  belonging  to  the  survey  is  shown.     Harri- 
man  v.  Brown.  8  Leigh  697,  allows  proof  of  declarations  to 
prove  identity  of  a  corner   by  a  person   deceased   having 
X)ecufiar  means  of  knowledge,  as  a  surveyor,  or  chain  carrier 
on  the  original  survey,  or  the  owner  of  the  tract  or  adjoining 
tract  of  same  boundary,  or  tenants  and  others  whose  duty  or 
interest  would  lead   to   diligent  and  accurate  information, 
always  excluding  declarations  liable  to  suspicion  of  bias  from 
interest.     No  evidence  of  this  kind  even  was  offered.     There 
is  a  total  want  of  evidence  to  identify  the  Breckenridge  sur- 
vey, or  to  show  that  its  western   line   covers   the   disputed 
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land.  Logan  proves  no  title  to  it.  I  think  that  not  only 
does  the  evidence  of  plaintiff  fail  to  prove  that  the  Brecken- 
ridge  survey  covers  the  land  in  dispute,  but  proves  that  it 
does  not  do  so. 

As  to  any  claim  under  the  See  deed,  that  is  liable  to  the 
same  objection  just  stated;  it  is  not  located;  for  the  See  land 
is  the  Breckenridge  land.  Besides,  the  deed  from  See  to 
Logan  being  a  quit  claim  deed  dating  after  the  conveyance 
from  William  Logan  to  James  H.  Logan  and  Joseph  M. 
Logan,  they  could  derive  no  title  from  it.  Such  a  deed  does 
not  pass  after-acquired  land.  Such  titles  as  William  Logan 
had  to  it  went  to  his  heirs  and  they  are  not  joined  in  this 
suit,  as  they  must  be  to  recover,  they  being  parceners. 
Newell  on  Eject.  64;  7  Ency.  PI.  &  Prac.  317;  Marshall  v. 
Palmer,  91  Va.  344;  Xye  v.  Lovltt,  24  S.  E.  345.  This  is 
another  bar  against  Logan's  recovery  in  this  suit.  The  bill 
alleges  that  the  Breckenridge  tract  was  sold  for  direct  taxes, 
purchased  by  Jinks,  and  by  him  conveyed  to  See,  and  by 
him  conveyed  in  part  to  William  I^ogan.  The  bill  does  not 
assail  this  tax  title,  but  on  the  contrary  puts  it  forward  as  a 
good  title.  It  is  vested  in  William  Logan's  heirs,  of  whom 
we  know  there  were  several.     Is  it  not  an  outstanding  title? 

I  see  another  reason  against  Logan's  success  in  this 
suit.  Logan  presents  deeds  to  his  father  for  only  two 
of  the  four  shares  of  the  patentees  under  the  Brecken- 
ridge patent;  but  for  want  of  deeds  from  the  other  two 
patentees  under  the  Breckenridge  patent  he  summons  the  doc- 
trine that  from  long  possession  the  law  will  presume  convey- 
ances from  them  to  his  father  or  to  him.  There  is  a  salutary 
principle  that  from  long  possession  the  law  sometimes  pi-e- 
sumes  a  grant  in  order  to  quiet  possession  and  make  it  con- 
sistent with  rightful  title.  The  tooth  of  time  may  have 
destroyed  the  deeds.  Under  this  rule  this  Court  i-aised  a 
presumption  that  Lord  Fairfax  had  granted  to  Virginia  the 
famous  Berkeley  Springs  property  now  owned  by  this  State. 
Virginia  and  this  State  had  held  long,  long  possession,  but 
showed  no  grant.  One  was  presumed.  Smith  v.  Conteliii^, 
41  W.  Va.  59.  It  is  established  that  grants  from  the  state 
will  be  so  presumed.  Matheics  v.  Burton^  17  Grat.  312;  1 
Greenl.  Ev.,  §  45.  A  deed  from  a  vendor  to  vendee  may  be 
presumed  to  save  land  from  forfeiture,     llale  v.  Marshal^ 
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14  Grat.  489.  Valuable  discussion  of  this  interesting  subject 
will  be  found  in  University  v.  Reynolds^  23  Am.  Dec.  R. 
234;  1  Jones  Ev.  §§  72,  73,  74.  But  this  presumption  is 
raised  to  protect  a  title  apparently  good,  but  wanting  a 
formal  grant.  It  is  only  where,  but  for  such  grant,  posses- 
sion would  be  wrongful.  1  Greenl.  Ev.  §  46.  But  this  pre- 
sumption cannot  be  raised  to  prove  an  ouster  by  one  joint 
tenant,  parcener  or  tenant  in  common  of  another,  or  to 
prove  a  grant  from  one  to  another.  In  this  State  the  law 
is  confirmed  by  numerous  cases  that  the  possession  of 
one  such  person  is  the  possession  of  the  others,  and  there 
can  be  no  adverse  claim  or  title,  unless  there  is  actual 
ouster,  and  notice  or  knowledge  of  hostile  claim  brought 
home  to  the  other  party.  Mere  silent  possession  by  one, 
no  matter  how  long  continued,  does  not  destroy  the  right 
of  another,  unless  there  be  ouster,  adverse  claim,  with 
notice  to  the  other  of  adverse  claim.  Jmtlce  v.  Lawson^  46 
W.  Va.  163;  Cochran  v.  Cochran^  55  M.  178;  Cooley  v. 
Porter,  22  Id.  121;  Boggt^n  v.  Meredith,  16  Id.  1.  "Where 
the  possession  of  one  is  entirely  consistent  with  title  in 
another,  it  cannot  give  rise  to  a  presumption  of  a  convey- 
ance from  the  latter."  22  Am.  &  Eng.  Ency.  L.,  (2  ed.) 
1290.  Rkard  v.  WHUatna,  7  Wheaton  59,  says  that  this 
presumption  can  never  arise  "where  all  the  circumstances 
are  perfectly  consistent  with  the  non-existence  of  a  grant." 
As  the  possession  of  one  joint  tenant  is  consistent  with  that 
of  another — is  in  fact  his  possession— the  law  raises  no  pre- 
sumption that  the  other  has  conveyed  his  title  to  the  one 
in  possession.  No  presumption  is  raised  that  two  of  the 
patentees  conveyed  their  shares  to  William  Logan,  or  that 
James  H.  Logan's  heirs  conveyed  their  right  under  the  See 
deed  to  James  H.  Logan.     Their  rights  are  outstanding. 

There  is  another  insuperable  obstacle  in  the  way  of  the 
plaintiff's  success.  The  Breckenridge  grant  and  the  Jinks 
deed  being  an  inclusive  grant  and  deed,  that  is,  excluding 
from  their  operation  certain  lands  and  passing  no  title  to  the 
excepted  land,  Logan  must  show  that  the  land  he  seeks  to 
assert  title  to  in  this  case  is  not  the  land  so  excepted.  The 
reason  for  this  will  be  found  stated  in  Stocl-ton  v.  Morris^  39 
W.  Va.  432.  I  cannot  add  anything  to  what  is  there  said,, 
except  to   add   to   the  authorities  there  cited   the   case  of 
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Reusens  v.  Lawson^  91  Va.  227.  That  case  again  overrules 
the  case  of  Hopkins  v.  Ward^  6  Munf .  38,  and  holds,  that 
where  the  title  papers  of  the  plaintiff  disclose  the  fact  that 
the  exterior  boundaries  of  the  survey  upon  which  a  grant  or 
deed  to  one  under  whom  he  claims  is  founded,  includes  lands 
which  have  been  excepted  from  the  operation  of  the  grant, 
or  lands  which  have  been  aliened  since  the  grant  was  issued 
or  the  deed  made,  and  which  have  been  excepted  from  the 
operation  of  the  deed  of  his  grantor,  it  is  incumbent  on  the 
plaintiff  to  show  that  the  lands  in  controversy  are  not  within 
the  excepted  lands.  Also  later  case  of  Va.  Coal  Co.  v.  Key- 
stone Co.^  45  S.  E.  291.  Does  not  Kenna  v.  Quan^ier,  3  W. 
Va.  210,  hold  the  same?  There  is  not  a  particle  of  evidence 
in  this  case  to  meet  the  requirement  of  the  law;  none  to  show 
that  the  land  involved  in  this  suit  is  not  the  land  excepted  in 
the  Breckenridge  patent  and  See  deed  from  elinks. 

There  is  another  bar  against  Logan's  recovery.  The  land 
he  claims  from  the  defendants  is  forfeited  for  omission  to 
charge  it  for  taxes.  The  Breckenridge  was  on  the  books 
down  to  1851.  In  1852  William  Logan  was  charged  with 
six  thousand  acres  transferred  to  him  from  C.  C.  See.  He 
abandoned  all  the  land  save  that  part  conveyed  by  See  by 
omitting  from  tax  books.  The  six  thousand  acres  continued 
on  until  1856.  In  1857  Logan  is  charged  with  four  thousand 
seven  hundred  and  fifty  acres  in  lieu  of  six  thousand,  and 
was  charged  with  four  thousand  seven  hundred  and  fifty  acres 
down  to  1860,  and'  it  was  never  afterwards  on  the  books. 
That  is  the  last  charge  to  William  Logan.  Never  was  any 
of  this  land  under  the  Breckenridge  title  charged  to  James  H. 
and  Joseph  M.  Logan,  because  the  quit  claim  deed  to  them 
from  their  father,  dated  15th  May,  1851,  never  was  on  record 
until  August  5th,  1899.  Anyhow,  it  was  not  on  the  books 
to  them.  So  we  say  that  the  Breckenridge  was  not,  in  the 
whole  or  part,  on  the  lx)oks  after  1860.  That  forfeits  it  for 
non-entry  under  Article  13,  section  6,  Constitution.  It  Ls 
true  that  Logan  and  his  brother,  Joseph,  owned  three  tracts 
of  eight  hundred  and  fifteen,  one  thousand  and  one  thousand 
acres,  and  they,  in  one  or  another  name,  have  been  on  the 
tax  lx)oks,  one  from  1851,  one  from  1852,  one  from  1854;  but 
their  title,  to  the  eight  hundred  and  fifteen  acres  came  from  a 
grant,  30th  November,  1850,  to  James  H.   and  Joseph  M. 
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Logan,  under  a  deed  from  J.  M.  Crouch,  26th  April,  1852, 
for  one  thousand  acres,  and  a  deed  from  Adam  See  for  one 
thousand  acres,  31st  December,  1851.  These  titles  were  not 
under  their  father's  title,  but  hostile  and  different.  These 
were  distinct  tracts,  of  prescribed  boundary,  not  covering 
the  land  in  dispute,  not  claimed  to  do  so,  clearly  proven  not 
to  do  so.  Their  taxation  could  not  save  the  balance  of  the 
Breckenridge  land  from  forfeiture.  There  is  no  identity 
between  the  title  under  that  grant  and  those  deeds  and  that 
under  William  Logan;  no  identity  between  the  lands  so 
charged  and  that  in  dispute.  Though  inside  the  Brecken- 
ridge  bounds,  the  taxation  of  tracts  of  specific  bounds  would 
not  save  from  forfeiture  lands  outside  the  bounds  of  those 
three  tracts;  the  taxation  of  two  thousand  eight  hundred  and 
fifteen  acres  of  specific  limits  would  not  save  the  whole  fifty 
thousand  acres.  I  repeat  that  the  three  tracts  so  taxed  do 
not  include  the  disputed  land.  Any  right  to  that  under  the 
Logan  claim  is  outstanding  in  the  state,  not  in  Logan. 

We  see  no  reason  to  differ  with  the  finding  of  the  circuit 
court,  and  therefore  affirm  its  decree. 

POFFENBARGER,  JUDGE,  {du8€7ltmg)\ 

The  decree  in  this  cause,  which  the  Court  now  affirms, 
does  not  merely  dismiss  the  bill  because  plaintiffs  fail  to 
show  their  title  to  the  land,  covered  by  the  patent  which  they 
wish  to  cancel,  and  thus  remove  a  cloud  fFom  their  title,  but 
determines  that  the  plaintiffs  have  no  title  and  that  the  de- 
fendants have.  The  decree  reads  as  follows:  "It  is  therefore 
adjudged,  ordered  and  decreed  that  the  plaintiffs  take  nothing 
by  their  said  bill  and  suit,  that  the  same  be  wholly  dismissed 
and  that  the  said  defendants,"  etc. 

Believing  as  I  do  that,  under  our  practice,  the  ordinary 
equity  jurisdiction,  unaided  by  statute,  there  can  be  no  such 
thing  as  an  ejectment  in  equity,  I  cannot  concur  in  that  part 
of  the  decision  which  affirms  the  adjudication  against  the 
plaintiffs  as  upon  the  merits.  I  think  the  bill  should  have 
been  dismissed  in  such  manner  as  not  to  prejudice  any  rights 
which  they  might  assert  in  any  other  proper  proceeding 
either  at  law  or  in  equity.  The  theory  of  a  bill  to  remove 
a  cloud  is  clearly  and  well  stated  by  the  supreme  court  of 
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Mississippi,  in  Phelps  v.  Harris^  51  Miss.  789,  as  follows: 
'*This  jurisdiction  of  equity  cannot  properly  be  invoked  to 
adjudicate  upon  the  conflicting  title  of  parties  to  real  estate. 
That  would  be  to  draw  into  a  court  of  equity  from  the  courts 
of  law,  the  trial  of  ejectments.  He  who  comes  into  a  court 
of  equity  to  get  rid  of  a  legal  title,  which  is  allowed  to  cast 
a  shadow  on  his  own  title,  must  show  clearly  the  validity  of 
his  own  title,  and  the  invalidity  of  his  opponent's."  This 
was  quoted  with  approval  by  the  Supreme  Court  of  the 
United  States  in  the  same  case  on  appeal.  101  U.  S.  370, 
375.  In  Orton  v.  Smith,  18  How.  263,  Mr.  Justice  Grier 
said:  "Those  only  who  have  a  clear  legal  and  equitable  title 
to  land  connected  with  possession,  have  any  right  to  claim  the 
interference  of  a  court  of  equity  to  give  them  peace  and  dis- 
sipate a  cloud  upon  the  title."  This  Court  asserts  the  same 
principle  and  rule  in  Ilarr  v.  Shaffer,  45  W.  Va.  709,  in  the 
following  language:  "A  party  who  files  a  bill  to  remove  a 
cloud  from  his  title  to  a  tract  of  land,  who  shows  on  the  face 
of  his  bill  that  he  has  no  title  to  the  land  himself,  and  no 
right  to  interfere  with  others  who  appear  to  have  good  title 
thereto,  is  not  entitled  to  be  heard  in  a  court  of  equity,  and 
his  bill  will  be  dismissed."  See  Hogg's  Equity  Principles,  § 
46.  The  principle  is  strikingly  illustrated  in  McRte  v. 
Gardne/r,  131  Mo.  599,  in  which  the  court  held  as  follows: 
"Where  a  bill  to  remove  a  cloud  on  the  title  to  land  is  dis- 
missed because  plaintiff  is  not  in  possession,  the  judgment 
should  not  be  so  absolute  as  to  constitute  a  bar  to  the  mainte- 
nance by  plaintiff  of  another  form  of  action  he  may  have  to 
the  land."  Originally,  eciuity  jurisdiction  to  quiet  title  did 
not  arise  until  after  one  or  more  trials  in  ejectment.  Starkv, 
Starrs,  6  Wall.  402.  Mr.  Justice  Field  said:  "The  equity 
asserted  in  such  cases  had  its  origin  in  the  prolonged  litigation 
which  the  action  of  ejectment  permitted.  That  action  being 
founded  upon  a  fictitious  demise  between  fictitious  parties,  a 
recovery  therein  constituted  no  bar  to  a  second  similar  action, 
or  to  any  numlxjr  of  similar  actions  for  the  same  premises. 
With  slight  changes  in  these  fictions  a  new  action  might  be  in- 
stituted and  conducted  as  though  no  previous  action  had  ever 
been  commenced.  Thus  the  party  in  possession,  though  suc- 
cessful in  every  case,  might  be  harrassed  if  not  ruined  by  the 
continued   litigation.     To  prevent  such  litigation,  after  one 
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or  more  trials,  and  to  secure  peace  to  the  party  in  possession, 
courts  of  equity  interposed  ui)on  proper  application  and 
terminated  the  controversy."  This  jurisdiction  to  quiet  title 
differs  from  the  jurisdiction  to  remove  a  cloud,  but  it  falls 
short  of  an  ejectment.  It  proceeds  upon  the  assumption  of 
a  perfect  title  in  the  plaintiff,  ascertained  and  determined  in 
a  court  of  law,  and  does  not  open  the  door  of  the  equity 
court  to  a  re-trial  of  the  matters  which  have  been  determined 
in  the  law  court.  It  has  jurisdiction  to  restrain  one  of  the 
parties  from  vexatiously  re-litigating  questions  of  title  which 
have  already  been  settled  in  the  legal  forum.  In  order  to 
invoke  such  jurisdiction,  the  plaintiff  must  show  his  posses- 
sion and  his  perfect  title.  Thus  he  may  call  in  a  paper  under 
which  his  adversary  claims  and  cause  it  to  be  cancelled,  to 
the  end  that  it  may  no  longer  be  the  means  of  annoyance  to 
him.  So,  a  bill  to  remove  a  cloud  invokes  a  jurisdiction 
which  goes  only  against  the  paper  title  of  the  adversary,  to 
cancel  it  because  of  its  invalidity  in  some  respect,  so  that  no 
vexatious  litigation  may  be  predicated  upon  it.  The  plaintiff 
cannot  call  for  the  exercise  of  that  jurisdiction  until  he  shows 
title  in  himself  and  possession  of  the  property.  If  he  fails 
to  do  this,  he  is  not  in  a  jxjsition  to  invoke  the  juris- 
tion  of  the  court  and  his  bill  should  merely  be  dismissed, 
not  because  the  defendant  has  superior  title,  but  because 
the  court  cannot  adjudicate  anything  as  between  them 
except  that  the  plaintiff  is  not  in  a  position  to  demand 
cancellation  of  the  defendant's  title  papers.  Equity  cannot 
try  questions  of  title,  unless  jurisdiction  be  obtained  upon 
some  eciuity  in  the  party.  Freer  v.  Dacin^  52  W.  Va.  1. 
In  this  class  of  cases,  the  plaintiff  shows  no  equity,  and  can 
show  none,  until  he  has  established  his  title  and  possession. 
When  he  fails  to  do  this,  he  fails  to  bring  himself  and  his  ad- 
versary within  the  jurisdiction  of  the  Court  and  want  of 
jurisdiction  is  all  the  Court  can  declare  or  adjudicate. 
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CHARLESTON 

State  v.  Peyton. 

Submitted  September  9, 1905.     Decided  November  28,  1905. 

1.  Crimikal  Law — Writ  of  Error  by  State — ReveniLe  Case. 

A  writ  of  error  does  not  lie  from  this  Court  at  the  instance  of 
the  State,  to  an  order  of  a  circuit  court  overruling  a  motion  by  the 
State  to  set  aside  a  verdict  of  **not  guilty"  by  a  jury  in  a  criminal 
case,  for  the  violation  of  a  law  relating  to  the  revenue,  when  there 
has  been  no  final  judgment  en  the  verdict,     (p.  381.) 

2.  Criminal   JjAW—Dumissal  of  Writ  of  Error. 

In  such  case  the  writ  of  error  allowed  will  be  dismissed  as  im- 
providently  awarded,    (p.  381.) 

Error  to  Circuit  Court,  Tucker  County. 
Charles  Peyton  was  found  not  guilty  of  selling  liquor  on 
Sunday,  and  the  State  brings  error. 

Dismissed. 

C.  W.  May,  Attorney  General,  for  the  State. 
Cunningham  &  Stallings,  for  defendant  in  error. 

Cox,  Judge: 

Charles  Peyton  was  indicted,  tried  and  found  "not  guilty" 
by  a  jury,  in  the  circuit  court  of  Tucker  county,  upon  the 
charge  of  selling  intoxicating  drink  on  a  Sunday,  he  having 
a  state  license  to  sell  spirituous  liquors,  etc.  A  writ  of  er- 
ror was  allowed  the  State  by  this  Court. 

The  record  discloses  that  there  was  a  motion  by  the  State 
to  set  aside  the  verdict,  and  that  the  motipn  was  overruled, 
but  does  not  disclose  that  there  was  any  judgment  on  the 
verdict. 

Section  3,  of  chapter  160,  Code,  provides:  "A  writ  of  er- 
ror shall  lie  in  a  criminal  case,  to  the  judgment  of  a  circuit 
court,  from  the  Supreme  Court  of  Appeals.  It  shall  lie  in 
any  case  for  the  accused,  and  if  the  case  be  for  the  violation 
of  a  law  relating  to  the  revenue,  it  shall  lie  also  for  the 
State."  This  provision  is  constitutional  and  allows  a  writ  of 
error  for  the  State  to  a  judgment  of  acquittal  by  the  circuit 
court  in  a  criminal  case  for  the  violation  of  a  law  relating  to 
the  revenue.  State  v.  Allen,  8  W.  Va.  680;  State  v.  jFits- 
Patrick,  8   Id.  707;  State  v.    Cooper,  26   Id.  338;  State  v. 
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Thoinpson,  26  Id.  149.  The  law  does  not  authorize  a  writ 
of  error  at  the  instance  of  the  State  to  an  order  of  the  circuit 
court  overruling  a  motion  to  set  aside  a  verdict  of  a  jury  in 
a  case  for  the  violation  of  a  law  relating  to  the  revenue,  when* 
there  has  been  no  judgment  on  the  verdict.  Judge  Dent, 
speaking  for  the  Court,  in  the  case  of  State  v.  Bluejidd 
Drug  Co..,  41  W.  Va.  638,  in  relation  to  this  section  of  the 
statute,  says:  "This  section  only  applies  to  cases  tried  in  the 
circuit  court  where  there  is  a  final  judgment  of  conviction  or 
acquittal."  It  is  clear  that  a  writ  of  error  does  not  lie  in  this 
case  to  the  order  overruling  the  motion  to  set  aside  the  ver- 
dict. We  cannot,  in  the  absence  of  a  final  judgment  on  the 
verdict,  review  the  errors  assigned,  but  must  dismiss  the 
writ  as  improvidently  awarded. 

^Vrit  Dismissed. 


CHARLESTON 
Rainey  v.  Freeport  Smokeless  Coal  &  Coking  Co.  et  al. 

Submitted  June  16,  1905.     Decided  November  28,  1905. 

1.  Mechanic's  Lien. — Account — Affidavit, 

A  substantial  compliance  with  the  provisions  of  the  statute  is  all 
that  is  required  in  the  account  and  affidavit  filed  for  record,  for  the 
purpose  of  asserting  a  lien  under  section  7  of  chapter  75  of  the  Code 
of  1899.     (p.  386).  . 

2.  Decree   of  Reference — Appeal. 

A  decree  of  reference  founded  upon  the  following  expressed  opin- 
ion: **The  Court  is  of  opinion  that  the  plaintiff  and  the  defendant 
George  Shanabarger  have  mechanics'  liens  against  the  real  es- 
tate owned  by  the  defendant  corporation,  the  Freeport  Smokeless 
Coal  and  Coking  Company,  as  alleged  in  the  plaintiff's  bill,"  but 
not  otherwise  adjudicating  the  principles  of  the  cause,  is  not  final 
or  appealable,    (p.  387). 

3.  Decree   of  Sale — Amount  of  Property  to   Be   Sold— Appeal— Re- 

versal. 
Where  upon  an  appeal  from  a  decree  for  the  sale  of  real  and  per- 
sonal property  to  satisfy  liens,  under  section  7  of  chapter  75  of  the 
Code  of  1889,  the  decree  is  reversed  as  to  a  lien  which  is  in  amount 
the  larger  part  of  all  the  liens  decreed,  and  such  lien  held  invalid, 
and  the  value  of  the  property  decreed  to  be  sold  does  not  appear,. 
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it  is  proper  to  reverse  that  part  of  the  decree  directing  the  sale, 
and  to  remand  the  cause  with  directions  to  ascertain  the  amount  of 
property  necessary  to  satisfy  the  lien  or  liens  not  held  invalid,  and, 
in  default  of  payment,  to  order  a  sale  of  such  amount  necessary, 
(p.  387). 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  W.  W.  Rainey  against  the  Fre^port  Smokeless 
Coal  &  Coking  Company.  Decree  for  plaintiff,  and  defend- 
ant appeals. 

A^?fned  in  part. 

Rehearing  denied  January  9,  1906. 

Ice  &  Ice  and  Fred  O.  Blue,  for  appellant. 
J.  Hop  Woods,  for  appellee. 

Cox,  Judge: 

W.  W,  Rainey  filed  his  bill  in  equity  in  the  circuit  court 
of  Barbour  county  against  the  Freeport  SmokelevSs  Coal  & 
Coking  Company,  a  corporation,  to  enforce  a  lien  under  sec- 
tion 7  of  chapter  75  of  the  Code,  against  the  property  of  said 
corporation.  The  account  filed  charges  the  said  corporation 
with  salary  as  its  general  manager  for  fifteen  months,  from 
August  1,  1900,  to  November  1,  1901,  at  $76  per  month, 
aggregating  $1,125.  Certain  credits  are  allowed,  bringing 
the  aggregate  down  to  $955.50.  Of  this  latter  sum  only  $675 
is  claimed  to  be  a  lien  for  services  rendered  within  nine 
months  preceding  the  recordation  of  the  account.  The  bill 
also  sets  up  a  laborer's  lien  on  the  same  property,  in  favor  of 
George  Shanabarger,  for  a  balance  of  $160.72,  and  makes 
him  a  defendant  thereto.  The  cause  was  referred  to  a  com- 
missioner to  ascertain  liens,  set-offs,  etc.  Upon  the  hearing 
of  the  cause  upon  the  commissioner's  report,  a  decree  was 
entered  declaring  liens  in  favor  of  plaintiff,  and  defendant 
Shanabarger,  as  alleged  in  the  bill,  and  giving  a  recovery 
therefor  and  for  the  balance  of  the  plaintiff's  claim  which  was 
not  a  lien,  and  directing  sale  of  the  real  and  personal  property 
of  said  corporation  to  satisfy  the  liens  and  debt.  From  this 
decree  the  said  corporation  appealed. 

The  appellant  complains  of  the  decree  and  of  the  report  of 
the  commissioner,  and  of  the  overruling  of  its  exceptions 
thereto,  for  a  number  of  reasons,  among  which  is  that  the 
commissioner  erred  in  finding,  and  that  the  court  erred  in 
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decreein^f,  that  appellant  was  indebted  to  either  the  plaintiff 
or  Shanabarger.  In  other  words,  appellant  contends  that 
there  was  nothing  due  either  of  them  for  which  a  lien  might 
be  asserted.  We  have  examined  the  evidence,  and,  while  a 
decree  based  upon  a  commissioner's  report  should  not  be  set 
aside  unless  plainly  wrong,  yet  a  consideration  of  the  evi- 
dence and  facts  appearing  compels  us  to  say  that  this  decree 
is  plainly  wrong  so  far  as  the  plaintiff's  claim  is  concerned. 
Before  there  can  be  a  lien  there  must  be  a  debt,  a  liability, 
something  due  or  to  become  due,  for  which  the  lien  may  be 
asserted.  It  appears  from  the  record  that  the  appellant  cor- 
poration was  organized  on  the  16th  day  of  August,  1900,  by 
the  plaintiff,  living  in  Barbour  county,  and  certain  other  per- 
sons living  in  Baltimore,  Md.  At  the  meeting  for  organiza- 
tion, plaintiff  was  elected  a  director  and  general  manager. 
The  other  officers  elected  were  Frank  H.  Sloan,  president;  J. 
P.  Wade,  vice  president;  George  B.  Wade,  treasurer;  George 
B.  Clifton,  secretary.  All  the  officers  except  plaintiff  resided 
in  Baltimore,  and  all  so  elected  were  stockholders  of  the  com- 
pany. The  appellant  corporation  l>egan  the  development  of 
certain  coal  lands  conveyed  to  it,  and  continued  to  a  limited 
extent  the  mining  and  shipping  of  coal  until  some  time  in 
May,  1901,  when  mining  practically  ceased;  but  little,  if  any, 
coal  being  shipped  after  that  time  until  the  following  year. 
The  mining  and  shipping  of  coal  at  no  time  was  extensive, 
only  about  one  hundred  cars  being  mined  and  shipped  from 
the  time  of  the  organization  of  the  corporation  until  May, 
1901.  Some  of  the  witnesses  for  appellant,  the  majority  of 
whom  are  the  officers  thereof,  testified  that  the  purpose  of 
the  corporation  was  to  develop  the  property  for  sale  and  not 
to  mine  extensively,  and  that  the  shipping  mentioned  was 
principally  to  prospective  purchasers  of  the  property. 

Plaintiff  claimed  an  express  contract  for  wages  as  general 
manager,  at  the  rate  of  $75  per  month.  In  one  part  of  his 
testimony  he  says  that  the  express  contract  was  made  with 
W.  A.  Wade  as  agent  of  the  appellant;  but  Wade  in  his  tes- 
timonv  denies  this,  and  it  is  shown  conclusively  that  Wade 
had  no  authority  to  make  such  contract.  In  another  part  of 
plaintiff's  testimony,  he  says  the  express  contract  was  made 
with  W.  A.  Wade,  George  B.  Wade  and  Frank  H.  Sloan; 
but  this  is  also  denied,  together  with  the  authority  of  those 
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persons  to  make  such  contract.  In  another  part  of  his  testi- 
mony, plaintiff  says  that  the  express  contract  was  made  with 
Frank  H.  Sloan,  and  this  is  likewise  denied.  No  express 
contract  is  shown  by  the  evidence.  Plaintiff'  contends,  how- 
ever, that  an  implied  contract  is  shown  by  proof  of  the  per- 
formance of  the  services  and  the  value'thereof .  This  conten- 
tion is  fully  refuted  by  the  evidence.  Three  witnesses,  W. 
A.  Wade,  attorney  for  the  corporation,  George  B.  Wade,  its 
treasurer,  and  Frank  H.  Sloan,  its  president,  testified  posi- 
tively and  certainly  that  it  was  agreed  on  the  day  the  corpo- 
ration was  organized,  at  a  meeting  of  the  board  of  directors 
at  which  plaintiff  was  present  and  when  the  general  manager 
and  other  officers  were  elected,  that  they  were  to  receive  no 
compensation  whatever  for  their  services,  and  especially  that 
it  was  understood  and  agreed  with  the  plaintiff  that  he  was 
to  have  no  compensation  as  general  manager  of  the  corpora- 
tion, and  that  a  resolution  was  adopted  by  the  board  of 
directors  in  accordance  with  such  agreement  and  understand- 
ing. See  C.  cfe  O.  Ry.  Co.  v.  Deepwater  Ry.  Co.  et  al',^ 
57  W.  Va.  641.  Against  this  testimony,  plaintiff  testified 
that  there  was  no  such  agreement  or  understanding  as  to  him; 
and  he  also  produced  five  monthly  pay-rolls  made  out  and 
sent  by  him  to  the  appellant,  upon  one  of  which  the  follow- 
ing appears:  ''I  would  like  to  have  $50  on  salary  to  pay 
board  and  room  rent."  Upon  another  appears  the  following 
item:  *'W.  W.  Rainey  on  time  $100."  Upon  another  ap- 
pears: ''I  dm  almost  compelled  to  have  $50  this  day  to  meet 
some  expenses.  Do  the  best  you  can."  Upon  another  the 
following  item  appears,  ''W.  W.  Rainey  $75."  With  the 
return  of  one  of  these  pay-rolls  to  plaintiff,  a  letter  was  re- 
ceived by  him,  with  a  postscript  signed  by  G.  B.  Clifton,  in 
which  he  says:  "We  could  only  allow  you  $25  this  month  on 
account  of  scarcity  of  cash."  Plaintiff  testified  that  of  these 
demands  upon  the  pay-rolls  he  received  the  $25  and  $50  men- 
tioned above.  W.  A.  Wade  testified  that  the  payments  of 
these  sums  were  made  pursuant  to  an  arrangement  between 
plaintiff  and  him  to  have  Wade,  Sloan  &  Co.,  a  different 
company  from  the  defendant  corporation,  advance  to  plain- 
tiff vsmall  sums  to  meet  his  board,  which  he  was  to  repay  to 
Wade,  Sloan  &  Co.  when  the  property  of  appellant  was  sold, 
and  it  is  shown  that  these  sums  were  advanced  by  checks  of 
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Wade,  Sloan  &  Co.  The  plaintiflf  allowed  certain  credits  on 
his  account  filed  for  the  lien,  amounting  to  $169.50,  which  he 
did  not  claim  were  payments  knowingly  made  by  appellant 
on  his  salary,  but  credits  or  set-offs  evidenced  by  checks 
given  on  appellant's  funds  under  his  control,  in  payment  of 
his  individual  liabilities.  It  was  not  shown  that  the  $25 
above  mentioned  was  included  in  said  credits.  The  $50  above 
mentioned  was  certainly  not  included,  and  no  item  of  credit 
for  that  amount  appears.  The  account  of  the  plaintiff  filed 
and  recorded  was  sworn  to,  and  the  bill  in  this  cause  was 
sworn  to,  both  of  which  say  in  effect  that  the  defendant  cor- 
IK) ration  is  indebted  to  the  plaintiff  in  the  sum  of  $955.50 
after  allowing  all  credits.  Now,  if  the  $50  and  $25  had  been 
actually  received  by  plaintiff  from  appellant  as  payments  on 
his  salary  as  general  manager,  the  plaintiff  should  have 
known  this  when  he  filed  his  account  and  affidavit  and  w^hen 
he  filed  his  bill  in  this  cause.  The  fact  that  plaintiff  did  not 
allow  the  $50  and  $25  as  payments  or  credits  on  his  claim, 
very  strongly  corroborates  the  theory  that  these  items  were 
not  received  by  plaintiff  from  appellant  on  salary,  but  on 
some  other  account  or  for  some  other  purpose.  Plaintiff 
also  testified  to  many  demands  for  payment  of  salary, 
but  these  demands  were  denied  by  the  testimony  for 
appellant.  Other  facts  and  circumstances  appear  which  in 
our  judgment  tend  to  corroborate  the  contention  of  the  de- 
fendant that  there  was  no  indebtedness  or  liability  to  the 
plaintiff,  but  we  deem  it  unnecessary  to  detail  them.  It 
seems  plain  to  us  that  there  w^as  no  implied  contract,  and  no 
indebtedness  or  liability  to  the  i)laintiff  from  the  appellant,  by 
reason  of  the  matters  alleged  in  the  bill,  and  therefore  no 
lien  to  plaintiff. 

What  we  have  said  does  not  dispose  of  the  claim  of  de- 
fendant Shanabarger  to  a  lien  for  work  and  labor.  His 
account  filed  runs  from  June  to  November,  1901,  including  a 
small  item  in  November.  While  it  is  true  that  plaintiff,  be- 
ing a  stockholder  and  director  of  appellant,  acted  as  its  gen- 
eral manager  without  compensation,  yet  it  is  conceded  by  all 
the  testimony  that  he  had  power  and  authority  to  employ 
labor  for  the  corporation.  He  testified  that  he  employed 
Shanabarger  for  the  corporation  as  pit  boss  and  for  other 
labor,  at  the  prices  charged  in  his  account,  and  made  the 
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* 
payments  for  the  corporation  therein  credited.     Shanabarger 

testified  to  the  same  effect.  Some  testimony  was  offered  tend- 
ing to  show  that  Shanabarger  had  notice  that  the  mines  were 
ordered  to  be  shut  down  in  May,  1901,  but  this  evidence  does 
not  show  that  he  had  notice  that  they  were  to  be  shut  down 
permanently;  and  if  he  had  such  notice,  he  did  not  have  any 
notice  that  the  authority  of  the  general  manager  to  employ 
labor  had  been  revoked,  and  he  had  a  right  to  rely  upon  his 
contract  of  employment  in  that  regard.  We  think  the  ac- 
count of  defendant  Shanabarger  was  proved. 

Appellant  objects  to  Shanabarger's  claim  for  a  lien  Ijecause 
his  account  is  not  sufficiently  specific.  The  account  shows 
that  it  is  in  favor  of  Shanabarger  and  against  appellant.  It 
is  composed  of  various  items,  specific  in  amount,  and  when 
taken  with  the  affidavit  we  think  that  it  reasonably  appears 
that  the  necessary  requirements  of  the  statute  have  Ijeen  com- 
plied with.  Substantial  compliance  with  tlie  provisions  of 
the  statute  is  all  that  is  requii-ed  in  the  account  and  affidavit, 
and  the  account  and  affidavit  are  to  be  considered  together. 
We  think  no  one  could  be  misled  as  to  the  nature,  purpose 
or  amount  of  the  account,  although  it  could  have  been  much 
more  formal  and  full  in  its  recitals.  It  would  seem  to  us 
that  it  is  sufficient  to  give  notice,  which  is  one  of  the  princi- 
pal purposes  of  requiring  the  account  and  affidavit  to  l>e  re- 
corded. I/.  S,  Blow  Pipe  Co,  V.  Spencer,  40  W.  Va.  698; 
Phil.  Mech.  Liens,  section  350;  Wolvert  v.  Snnhemj,  81  Pa. 
27. 

Appellant  complains  of  the  overruling  of  its  exceptions  to 
the  commissioner's  report.  The  first  and  second  exceptions 
of  appellant  thereto  are  to  the  effect  that  the  commissioner 
failed  to  report  wdiether  or  not  there  were  any  credits  or  set- 
offs against  said  alleged  liens,  and  failed  to  report  whether  or 
not  there  were  any  liens  other  than  those  to  plaintiff  and 
Shanabarger,  as  directed  l)y  the  decree  of  reference.  The 
commissioner  reported  the  liens  of  plaintiff'  and  Shanabarger, 
but  reported  no  other  liens  and  reported  no  credits  or  set-offs 
other  than  those  stated  in  their  respective  accounts.  There- 
fore, we  must  presume  that  the  commissioner  found  neither 
other  liens  nor  other  set-offs,  or  he  would  have  reported 
them.  The  third  and  fourth  exceptions  of  appellant  to  the 
commissioner's  report  are  disposed  of  by  what  we  have  al- 
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ready  said.  The  third  exception  should  have  been  sustained 
as  to  plaintiff's  alleged  lien,  and  overruled  as  to  Shanabar- 
ger's  lien.     The  fourth  exception  should  have  been  sustained. 

The  decree  of  reference  to  a  commissioner  contains  the  fol- 
lowing expressed  opinion  of  the  court:  ''The  Court  is  of 
opinion  that  the  plaintiff  and  defendant  Shanabarger  have 
mechanics'  liens  against  the  real  estate  owned  by  the  defend- 
ant corporation,  the  Freeport  Smokeless  Coal  &  Coking  Com- 
pany, as  alleged  in  the  plaintiff's  bill."  The  decree  of  ref- 
erence to  a  commissioner  is  founded  upon  this  expressed 
-oiiinion,  but  the  decree  does  not  otherwise  adjudicate  the 
principles  of  the  cause.  It  is  claimed  by  plaintiff  that  the 
part  of  the  decree  quoted  wasajinal  adjudication  of  the  rights 
of  the  plaintiff  and  Shanal)arger,  and  that  it  should  have  been 
followed  by  a  decree  of  sale,  and  not  by  a  decree  of  refer- 
ence. This  part  of  the  decree  was  not  a  final  adjudication  of 
the  rights  of  plaintiff  and  Shanabarger,  but  a  mere  recital, 
after  k  prima  facia  case  had  made  proper  a  decree  of  refer- 
ence. This  part  of  the  decree  was  merely  interlocutory,  and 
not  appealable.  Cases  in  point  are  Crotun  v.  /////,  50  W. 
Va.  174;  Armntrong  v.  Hohh,  56  W.  Va.  IC. 

The  decree  complained  of  directed  the  sale  of  the  personal 
and  real  property  of  the  appellant  mentioned  in  the  bill, 
without  ascertaining  its  value  or  the  kind  or  items  of  per- 
sonal property.  The  statute  provides  that  after  a  lien  is 
established  in  favor  of  any  of  the  creditors  whose  claims  are 
presented  the  court  shall  order  a  sale  of  the  property  on  which 
the  lien  is  established,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  such  claims,  in  like  manner  as  in  other  suits  in  chan- 
cery. In  this  case  it  is  necessary  to  reverse  the  decree  so  far 
as  the  plaintiff's  claim  is  concerned,  which  is  by  far  greater 
in  amount  than  the  lien  of  Shanabarger,  thus  leaving  the 
amount  for  which  appellant's  proi>erty  is  liable  comparatively 
small.  It  would  seem  ineciuitable  to  i)ermit  the  decree  for 
sale  of  all  the  property  to  stand  when  it  does  not  appear  that 
a  sale  of  all  is  necessary  to  satisfy  the  Shanabarger  lien,  es- 
pecially when  there  has  been  no  ascertainment  of  the  kind 
and  amount  of  the  personal  property  or  of  the  value  of  either 
the  real  or  personal  property.  The  personal  property  alone 
may  be  more  than  sufficient;  we  cannot  say. 

For  the  reasons  stated,  so  much  of  the  decree  of  the  circuit 
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court  entered  in  this  cause  on  the  31st  day  of  May,  1904,  as 
declared  that  plaintiff's  claim  alleged  in  his  bill  or  any  part 
thereof  is  a  lien  against  the  property  of  the  appellant  or  any 
part  thereof,  and  as  gave  a  recovery  in  favor  of  the  plaintiff 
against  appellant  for  the  amount  of  the  claim  alleged  in  the 
bill  or  any  part  thereof  and  for  costs,  and  as  directed  a  sale 
of  the  property,  real  and  i)ersonal,  of  the  appellant,  is  Re- 
versed; and  so  much  of  the  report  of  the  commissioner  as 
finds  a  lien  or  an  indebtedness  in  favor  of  the  plaintiff  against 
appellant,  is  set  aside;  and  this  cause  is  remanded  with  direc- 
tions to  ascertain  the  amount  of  property  of  api)ellant  men- 
tioned in  plaintiff's  bill  necessary  to  satisfy  the  lien  of  de- 
fendant Shanabarger  and  the^  costs  to  which  he  may  be  enti- 
tled, and,  in  case  of  default  in  payment  thereof,  to  order  a 
sale  of  the  amount  necessary,  and  to  be  further  proceeded 
with  according  to  the  principles  herein  announced  and  the 
rules  governing  courts  of  equity. 

^iffiriiii'd  in  part. 


CHARLESTON 
"^r"    388  Baltimore  &  Ohio  Railroad  Company  t\  Allen. 

m 508; 

Submitted  June  10,  1905.     Decided  November  28, 1905. 

1.  Garnishment — Foreign  Railroad  Corporationn. 

Railroad  corporations,  chartered  by  other  states,  but  owning  and 
operating  railroads  in  this  State,  have  the  status  of  residents  of  this 
State,  although  they  are  not  citizens  of  it,  within  the  meaning  of 
clause  1  of  section  2,  Art.  Ill,  and  clause  1  of  section  2,  Art.  IV, 
of  the  Constitution  of  the  United  States,  nor  domiciled  in  this  State 
in  the  technical  sense  of  that  term.     (p.  398.) 

2.  Garnishment — Fcfreign  liailroad  Corporations — Situs  of  Debt, 

Such  corporations  may  be  proceeded  against  as  garnishees,  with- 
out reference  to  the  jurisdiction  in  which  debts  due  from  them 
were  contracted  or  are  payable,     (p.  399.) 

3.  Gab-HHSH^kst— Debt folhics  Person  of  Bebt(yr. 

For  the  purposes  of  garnishment,  a  debt  is  annexed  to  the  person 
of  the  debtor  and  subject  to  garnishment  wherever  he  is  found, 
unless  expressly  made  payable  elsewhere,     (p.  400.) 


Digitized  by 


Google 


W.  Va.]    Baltimore  &  Ohio  Railroad  Co.  v,  Allen.     389 

4.    Garnishment — Venue. 

A  debt  may  be  attached  by  garnishment  at  the  place  of  residence 
of  the  debtor,  althougli  it  be  expressly  made  payable  elsewhere, 
(p.  396.) 

Error  to  Circuit  Court,  Ohio  County. 

Application  by  the  Baltimore  &  Ohio  Railroad  Company 
for  writ  of  prohibition  against  James  Allen,  justice,  and  oth- 
ers.    From  an  order  denying  the  writ,  plaintiff  brings  error. 

Affirtued, 

Robert  White,  J.  B.    Somerville,  and  D.  C.  Westen- 
haver,  for  plaintiff  in  error. 
Caldwell  &  Caddwell,  for  defendants  in  error. 

Poffenbarger,  Judge: 

Upon  a  writ  of  error  to  a  judgment,  discharging  a  rule  in 
prohibition  and  dismissing  plaintiff''s  petition,  the  inquiry  is 
whether  a  justice  of  the  peace  has  jurisdiction  to  proceed 
with  an  attachment  against  a  railroad  company,  chartered  by 
the  legislature  of  Maryland  and  permitted  by  an  act  of  the 
legislature  of  Virginia,  l>efore  the  division  of  the  State,  to 
build  and  operate  its  railroad  through  what  is  now  West  Vir- 
ginia, as  garnishee,  for  the  subjection  of  a  debt  contracted 
by  the  same  railroad  company  in  the  state  of  Pennsylvania, 
and  payable  there,  to  the  satisfaction  of  a  demand  due  from 
the  creditor  of  said  company  to  a  third  party,  such  c^'cditor 
being  a  non-resident  and  not  having  appeared  in  the  action. 
The  supposed  lack  of  jurisdiction  is  predicated  upon  two 
grounds:  First.  That  the  }<ltus  of  the  debt  sought  to  be 
subjected  is  in  the  state  of  Pennsylvania,  where  the  creditor 
resides,  where  it  was  contracted  and  where  it  is  payable. 
Second.  That  though  the  sitm  of  the  debt  be  not  in  the 
state  of  the  residence  of  the  creditor,  it  is  not  in  this  State, 
because  the  garnishee  is  domiciled  in  another  state  and  found 
here  only  temporarily. 

H.  F.  Putnam,  an  employee  of  the  Baltimore  and  Ohio 
Railroad  Company  on  part  of  its  line  in  Pennsylvania, 
to  whom  said  company  was  indebted  for  services,  was 
himself  indebted  to  J.  I).  Miller  and  Son,  also  residents 
of  Pennsylvania.  Miller  &  Son  assigned  their  claim 
against  Putnam    to    W.    W.    Rogers   of   Wheeling,     who 
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brought  an  action  on  it  before  Allen,  justice  of  the  i)eace  of 
Ohio  county,  making  the  raili-oad  company  a  garnishee. 
Thereupon  the  company  presented  its  petition  for  a  writ  of 
prohibition  to  a  judge  of  the  circuit  court  of  that  county,  who, 
after  awarding  a  rule,  discharged  it  on  motion  and  dismissed 
the  petition.  The  petition  alleged,  in  addition  to  the  facts 
already  stated,  that  the  debt  due  Putnam  was  contracted  and 
payable  in  Pennsylvania. 

Great  conflict  and  confusion  characterize  the  decisions  of 
the  courts  of  the  several  states,  respecting  the  right  to  pro- 
ceed by  garnishment  against  debts  due  from  corporations  to 
non-residents  and  made  payable  in  a  foreign  jurisdiction. 
Many  of  them  rest  their  decisions  on  the  theory  that  the  debt 
follows  the  person  of  the  creditor  and  can  be  subjected  only 
in  the  jurisdiction  in  which  he  resides.  Others  take  the  op- 
posite view,  saying  it  follows  the  person  of  a  debtor  and  be- 
longs to  the  jurisdiction  of  his  residence.  Still  others  give 
the  idea  of  mtus  no  peculiar  force,  holding  that  it  may  be 
subjected  wherever  the  debtor  may  be  sued.  The  ad- 
herents to  the  tirst  proposition  defend  it  upon  the 
ground,  that  the  ownership  of  the  debt  is  of  necessity  in 
the  creditor,  for  no  man  can  have  property  in  a  debt  that 
he  owes  to  another. 

Thus,  in  National  Bank  v.  Furticl\  2  Marvel  (Del.)  35, 
69  Am.  St.  Rep.  99,  the  court  says:  ''This  inquiry  could 
present  no  difficulty  in  respect  to  real  estate,  and  little  or 
none  in  regard  to  tangible  personal  property,  having  an 
actual  Kitm,  But  for  the  purpose  of  jurisdiction,  the  hUus 
of  a  debt  or  chose  in  action  is  a  question  upon  which  there 
has  been  some  diversity  of  opinion.  There  is,  of  course,  no 
actual  or  visible,  but  only  constructive,  situs.  Does  the 
debt  follow  the  creditor  and  his  domcile,  or  the  debtor 
and  his  domicile?  The  legal  right  and  title  are  clearly 
in  the  creditor,  and,  by  analogy  to  the  principle  that 
constructive  possession  is  with  the  rightful  owner,  we 
should  expect  that  the  chose  in  action,  particularly 
a  debt,  follows  the  person  of  the  creditor  for  the  purpose  of 
attachment,  as  well  as  for  many  other  purposes.  And  such 
seems  to  us  to  be  the  law,  especially  where  there  is  no  stipu- 
lation to  the  contrary." 

In  his  very  able  note   to   this   case,    in  69  Am.  St.  Rep., 
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Mr.  Freeman  says,  at  page  117:  ''By  the  great  weight  of 
reason  and  authority  debts  are  considered  as  the  property  of 
the  persons  to  whom  they  are  due,  and  their  situs  to  be  at 
the  domicile  of  the  creditor  for  the  purpose  of  garnishment, 
as  for  all  other  purposes." 

Mr.  Freeman  does  not  mean  to  say,  however,  that  the  de- 
cisions in  all  the  cases  cited  for  the  foregoing  proposition 
were  controlled  by  it.  It  is  merely  stated  as  a  sort  of  basic 
principle  which  has  been  modified  in  several  ways.  In  the 
next  subdiviision  of  his  note,  page  118,  he  says  many  of  the 
leading  cases  cited  hold  that  the  rule  has  been  dispensed 
with  by  statutes.  ''In  States  whose  courts  recognize  the  au- 
thority of  the  general  rule  that  ths  sltm  of  a  debt  is  at  the 
domicile  of  the  creditor  it  is  sometimes  admitted  that  'this 
fiction  always  yields  to  laws  for  attaching  the  property 
of  a  non-resident,  because  such  laws  necessarily  assume  that 
the  proi)erty  has  a  situs  distinct  from  the  owner's  domcile.' 
Wfye/h  Ilardvxire  etc.  Co,^  v.  Lang^  54  Mo.  App.  147;  af- 
firmed in  127  Mo.  242;  48  Am.  St.  Rep.  626.  Statutes  and  the 
custom  of  London  may,  and  often  do,  for  the  purposes  of  at- 
tachment or  garnishment  at  the  suit  of  a  third  person, give  the 
debt  a  situs  at  the  domicile  of  the  debtor:  Swedlnh-Ainerican 
^'at.  Bank  v.  Bleechr,  Minn.  Sup.  Ct.,  May,  1898;  Wll- 
lifuus  V.  LtoerfiO^f,  89  N.  Y.  508;  Doug/ass  v.  Phe)u,r  Ins. 
Co,,  138  N.  Y.  209;  54  Am.  St.  Rep.  448;  Lancmhire  Ins. 
Co.  V.  Corhetts,  165  111.  592;  56  Am.  St.  Rep.  275.  Com- 
pare ^(S'fyf  v.  Burls,  51  Ohio  St..  29.  'We  conceive  it  to 
be  well  settled  by  authority,"  said  the  court  in  liehners  v. 
Sent  CO  Mfg.  Co.,  70  Fed.  Rep.  523,  37  U.  S.  App.  426, 
'that  while,  generally  speaking,  the  situs  of  a  debt  is  con- 
structively with  the  creditor  to  whom  it  belongs,  it  is  within 
the  competence  of  the  sovereign  of  the  residence  of  the 
debtor  by  reason  of  its  control  over  its  own  residents  to  pass 
laws  subjecting  the  debt  to  seizure  within  itvS  territorial  sov- 
ereignty:' See  Poineroii  v.  Rund,  157  111.  176;  Bragg  v. 
6^ay//<?/',  85  Wis.  468;  Newlandw.  Circuit  Judge,  85  Mich. 
151."'     69  Am.  St.  Rep.   118,  119. 

In  a  number  of  the  cases  referred  to  in  these  portions  of 
the  note,  the  decisions  stand  upon  the  view  that  neither 
debtor  nor  creditor  resided  in  the  state  in  which  it  was  at- 
tempted to  subject  the  debt,    and  whether   it  was  with  the 

uigitizea  Dy  >^jOOQlC 


392        Baltimore  &  Ohio  Railroad  Co.  v.  Allen.         [58 

debtor  or  creditor  was  wholly  immaterial.  Svjedlsh- Ameri- 
can Banky,  Bleeche)\  72  Minn.  383;  Douglass  y.  Pheiiix In^, 
Co,,  138  N.  Y.  209;  Bank  v.  Furtlck,  69  Am.  St.  Rep.  99; 
Rairoad  Co.  v.  DooJey,  78  Ala.  524;  Railroad  Co,  v.  Chuni' 
ley,  92  Ala.  317;  Central  Trmt  Co.  v.  Chattanooga  i&c.  Co., 
68  Fed.  Rep.  685. 

Though  a  great  deal  is  said  in  the  reported  cases  in  support 
of  the  doctrine  that  the  debt  follows  the  person  of  the  credi- 
tor, few  decisions  in  attachment  cases  stand  upon  it.  It  is 
usually  referred  to  as  a  general  principle  having  more  or  less 
bearing  upon  some  other  proposition  which  forms  the  basis 
of  the  final  disposition  of  the  case.  MisHouri  Pacific  Rail- 
way Co.  V.  Sharitt,  43  Kan.  375;  Railway  Co.  v.  Stunn  and 
Railway  Co.  v.  Campbell,  reversed  by  the  Supreme  Court 
of  the  United  States,  174  U.  S.  710,  however,  adopt  and  apply 
that  rule. 

It  is  ^manifestly  at  variance  with  a  fundamental  principle 
of  the  law  of  attachment,  and  the  conception  of  the  nature 
of  the  rights  to  be  vindicated  and  wrongs  to  be  redressed, 
whicli  originally  called  the  remedy  by  attachment  into  being 
and  has  made  its  use  indispensable  in  modern  jurisprudence. 
All  courts  characterize  it  as  a  special,  anomalous  and  harsh 
remedy,  authorizing  the  seizure  of  the  debtor's  property  in 
advance  of  an  adjudication  against  him.  It  is  leased  upon 
and  deals  with  circumstances  and  conditions  which  put  it 
beyond  the  power  of  the  court  to  do  justice  and  work  out 
the  substantial  rights  of  the  parties  by  the  use  of  the  ordi- 
nary legal  remedies.  Total  want  of  remedy  at  law  and  inad- 
equacy thereof  in  view  of  the  peculiar  situation  of  the  par- 
ties, respecting  property  and  personal  rights,  necessitated  the 
establishment  of  the  system  known  as  equity  jurisprudence 
for  the  vindication  of  equitable  rights  of  which  the  law 
courts  could  take  no  notice  and  for  relief  against  fraud  and 
mistake.  Under  this  system,  authority  is  generally  exercised 
over  the  persons  of  the  parties  in  respect  to  their  rights, 
rather  than  over  the  property  which  is  the  subject  matter  of 
their  differences,  although  in  many  instances  the  property 
itself  is  a  subject  of  the  direct  and  immediate  action  of  the 
court.  But  the  circumstances  are  often  such  tliat  the  reme- 
dies in  equity  are  not  broad,  flexible  and  swift  enough  to 
prevent  the  impending  wrong,  or  save  the  endangered  right, 
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of  the  party.  Hence,  the  necessity  for  the  special  statutory 
remedy  by  attachment,  substantially  in  the  form  in  which 
it  was  exercised  by  the  courts  of  London  under  a  custom,  as 
a  jurisdiction  peculiar  to  those  courts,  unknown  throughout  the 
balance  of  the  kingdom,  and  giving  relief  under  practically  the 
same  conditions  and  of  the  same  kind  as  that  afforded  by 
attachment  by  the  custom  of  London.  The  extraordinary 
circumstances  calling  for  its  exercise  creates  a  right  which, 
in  fact,  and  in  its  nature,  is  equitable  rather  than  legal,  as 
tested  by  legal  and  equitable  rules  and  principles,  unaffected 
by  any  custom  or  statute.  Fraud  in  some  form  or  non- 
residence  of  the  debtor  renders  the  ordinary  common  law 
remedies  unavailing.  Fraud,  so  far  as  they  are  concerned, 
may  wholly  deprive  the  creditor  of  his  rights,  and  non- 
residence  of  the  defendant  makes  it  impossible  for  the  credi- 
tor to  sue  in  his  own  state  and  unjustly  compels  him  to  pursue 
the  fleeing  del)tor  into  a  foreign  jurisdiction,  although  he  has 
left  property  Ijehind  him,  amply  sufficient  to  pay  the  debt, 
against  which  the  creditor  cannot  proceed  by  any  form  of 
action  known  to  the  common  law.  Instead  of  awaiting 
such  further  development  of  equity  jurisprudence,  as  to 
enable  it  to  give  the  creditor  under  these  circumstances 
what  he  has  a  clear  moral  right  to  exact,  the  legisla- 
ture adopted  as  a  legal  remedy  that  which  has  existed  for 
centuries  by  the  custom  of  London,  and  allowed  a  legal  pro- 
ceeding against  property  of  the  defendant  as  well  as  against 
his  person. 

Ifi  by  giving  a  remedy  against  the  resident  debtor  of  the 
non-resident  creditor,  who  is  the  debtor  of  the  plaintiff,  the 
legislature  has  impliedly  said  the  plaintiff  may,  by  a  legal 
process,  resort  to  the  man  in  whose  hands  the  money  belong- 
ing to  the  absent  defendant  is,  and  thereby  make  him  hold 
the  fund  as  a  trustee,  or  deliver  it  to  an  officer  of  the  court, 
all  the  right  which  the  defendant  may  have  to  that  fund 
shall  be  deemed  to  be  within  the  jurisdiction  of  the  courts, 
of  this  State  for  the  purposes  of  the  attachment,  can  the  court 
say  it  shall  not  be  so?  The  statute  is  founded  upon  a 
recognition  of  the  plaintiff's  moral  right  to  treat  him  as  a 
trustee  and  declares  that  he  shall  be  so  treated  in  the  law 
courts.  But  for  the  statute,  the  legal  right  and  property  in 
the  debt  would  undoubtedly  be  with  the  absent  creditor.     As 
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the  statute  exists,  however,  we  must  keep  our  eyes  upon  the 
conditions  it  has  wrought  out  and  not  wander  into  a  field 
of  speculation  from  which  we  are  fenced  out  by  the  plain 
intent  and  inevitable  force  and  effect  of  the  statute,  in  the 
ultimate  achievement  of  the  end  for  the  accomplishment  of 
which  the  statutory  remedy  is  given,  namely,  seizure  of  the 
debt  at  the  residence  of  the  debtor,  prevention  of  its  with- 
drawal by  either  party  from  the  territorial  jurisdiction  of  the 
court,  extinquishment  of  the  creditor's  interest  in  it  by  ad- 
judication, and  application  of  it  to  the  payment  of  the  plain- 
tiff's debt. 

To  the  anticipated  suggestion  that  this  line  of  argument 
assumes  the  determination  of  the  very  point  in  controversy, 
thereply  is  thatone  of  the  declared  and  primary  objects  of  the 
remedy  is  to  reach  and  subject  the  property  and  effects  of 
non-resident  debtors.  Non-residence  is  the  basic  fact  of  the 
jurisdiction  and  the  remedy.  Are  we  to  assume  that  it  was 
not  the  intention  to  subject  debts  due  the  defendant,  but 
only  tangible  property  ?  Is  it  possible  that  the  law  makers 
of  all  the  states  have  stood  by  in  silence  and  watched  the 
courts  for  centuries  misapply  the  remedy  to  the  detriment 
and  injury  of  thousands  of  people,  without  inserting  a  simple 
exception  in  the  statute? 

As  already  indicated,  the  attachment  system  of  law  had  its 
origin  in  the  custom  of  London.  By  that  law,  it  determined 
and  announced  that,  for  its  purposes,  the  debt  was  annexed 
to  the  person  of  the  debtor  and  not  to  that  of  the  creditor. 
'*By  this  custom,  a  debt  contracted  without  the  jurisdiction 
of  the  city  may  be  attached,  if  the  debtor  is  found  within  the 
jurisdiction,  for  ertnj  (hM  follows  the  person  of  the  dehtor.'^'^ 
3  Bac.  Abr.  54.  ''Neither  is  it  necessary  to  aver,  that  the 
plaintiff  in  the  principal  case  was  indebted  to  the  plaintiff 
below  within  the  jurisdiction  of  the  Mayor's  Court;  for  it  is 
not  necessary  that  the  debt  should  arise,  or  the  defendant 
reside  within  it,  or  that  he  should  be  actually  summoned.'' 
Id.  56. 

The  position  here  adopted  was  taken  by  the  Supreme  Court 
of  the  United  States  in  Ralhcay  Co.  v.  Stunn^  VIA:  U.  S. 
710.  Mr.  Justice  McKenna,  delivering  the  opinion,  said: 
"Our  attachment  laws  had  their  origin  in  the  custom  of  Lon- 
don.    Drake,  section  1.     Under  it  a   debt  was  regarded  as 
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being  where  the  debtor  was,  and  questions  of  jurisdiction 
were  settled  on  that  regard.  In  Andrews  v.  Clarke^  1  Carth. 
25,  Lord  Chief  Justice  Holt  summarily  decided  such  a 
question,  and  stated  the  practice  under  the  custom  of 
London.  The  report  of  the  case  is  brief,  and  is  as  fol- 
lows; 

"  'Andrews  levied  a  plaint  in  the  Sheriff's  Court  in  Lon- 
don and,  upon  the  usual  suggestion  that  one  T.  S.  (the  gar- 
nishee) was  debtor  to  the  defendant,  a  foreign  attachment 
w^as  awarded  to  attach  that  debt  in  the  hands  of  T.  S.,  which 
was  accordingly  done;  and  then  a  diletur  was  entered,  which 
is  in  nature  of  an  imparlance  in  that  court. 

"  ' Afterwards  T.  S.  (the  garnishee)  pleaded  to  the  jurisdic- 
tion setting  forth  that  the  cause  of  debt  due  from  him  to  the 
defendant  Sir  Robert  Clarke,  and  the  contract  on  which  it 
was  founded,  did  arise,  and  was  made  at  H.  in  the  county  of 
Middlesex,  twtra  jarisd!ctio?u//i  curiae;  and  this  plea  being 
overruled,  it  was  now  moved  (in  behalf  of  T.  S.,  the  garnishee,) 
for  a  prohibition  to  the  sheriff's  court  aforesaid,  suggesting 
the  said  matter,  (viz.)  that  the  cause  of  action  did  arise  extra 
jHrli*dlctionen)^  etc.,  but  the  prohibition  was  denied  because 
the  debt  always  follows  the  person  of  the  debtor,  and  it  is 
not  material  where  it  was  contracted,  especially  as  to  this 
purpose  of  foreign  attachments;  for  it  was  always  the  custom 
in  London  to  attach  debts  upon  bills  of  exchange,  and  gold- 
smith's notes,  etc.,  if  the  goldsmith  who  gave  the  note  on 
the  person  to  whom  the  bill  is  directed,  liveth  within  the 
city  without  any  respect  had  to  the  place  where  the  debt  was 
contracted.'  The  idea  of  locality  of  things  which  may  be 
said  to  be  intangible  is  somewhat  confusing,  but  if  it  be  kept 
up  the  right  of  the  creditor  and  the  obligation  of  the  debtor 
cannot  have  the  same,  unless  debtor  and  creditor  live  in  the 
same  place.  But  we  do  not  think  it  necessary  to  resort  to 
the  idea  at  all  or  to  give  it  important  distinction.  The  essen- 
tial service  of  foreign  attachment  laws  is  to  reach  and  arrest 
the  payment  of  what  is  due  and  might  be  paid  to  a  non-resi- 
dent to  the  defeat  of  his  creditors.  To  do  it  he  must  go  to 
the  domicile  of  his  debtor,  and  can  only  do  it  under  the  laws 
and  procedure  in  force  there.  This  is  a  legal  necessity,  and 
considerations  of  nltnH  are  somewhat  artificial.  If  not  artifi- 
cial, whatever  of  substance  there  is  must  be  with  the  debtor. 
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He  and  he  only  has  something  in  his  lands.  That  something 
is  the  res,  and  gives  character  to  the  action  as  one  in  the 
nature  of  a  proceeding  in  rem.  Mooney\.  Bxtford  &  George 
Mfg.  Co.,  72  Fed.  Rep.  32;  Conflict  of  Laws,  section  549. 
and  notes." 

Does  the  additional  circumstance,  that  the  debt  is  payable 
in  the  foreign[state,  vary  the  law  in  this  respect  J  The  affirma- 
tive of  this  proposition  is  predicated  upon  the  supi)osition 
that  a  debt  made  payable  to  a  person  in  the  state  in  which  he 
resides  is  thereby  specially  annexed  to  him,  and  withdrawn 
from  the  jurisdiction  in  which  the  debtor  resides,  if  they  are 
in  different  states.  It  is  not  pretended  that  it  can  have  a 
situs  irrespective  of  both  debtor  and  creditor.  If  it  can  be 
said  to  have  a  situs  at  all,  it  must  be  with  the  one  or  the 
other  of  them.  It  has  no  tangible  existence.  Hence,  the  only 
conceivable  effect  that  could  result  from  making  the  debt 
payable  at  the  residence  of  the  creditor,  in  this  connection, 
w^ould  be  the  more  effectual  binding  of  it  to  his  person.  Can  it 
be  said  that  the  circumstance  of  the  place  at  which  a  debt 
is  made  payable  makes  it  more  effectually,  or  sacredly,  the 
property  of  the  creditor?  Suppose  it  did.  Is  it  not  the 
very  object  and  purpose  of  the  attachment  to  extinguish  his 
right  and  property  in  the  debt  so  far  as  may  be  necessary 
to  effectuate  satisfaction  of  the  plaintiff's  debt?  Does  it  de- 
pend upon  whether  the  debt  is  bound  to  him  tightly  or  not? 
If  it  were  attached  to  his  person  at  all,  would  it  not  defeat 
the  jurisdiction?  If  this  consideration  could  have  any  force, 
it  would  be  necessary  to  give  it  some  effect,  when  the  debt 
is  payable  at  a  place  in  which  neither  party  resides.  What 
possible  effect  could  it  have.  Would  it  put  the  debt  beyond 
reach  through  either  debtor  or  creditor?  This  would  be  a 
bald  absurdity,  in  which  everything  of  substance  would  be 
sacrificed  to  a  bare  technicality.  Place  of  payment  has  noth- 
ing to  do  with  the  place  of  enforcement.  No  action  can  be 
maintained  for  the  debt  by  anybody  until  after  default.  Ac- 
tion does  not  produce  payment  at  the  place  named.  It  exacts 
damages  for  the  breach,  payable  in  the  jurisdiction  of  the 
forum.  There  can  be  no  action  until  after  breach  of  the 
contract  and  then  it  may  be  maintained  wherever  the  de- 
fendant can  be  sued.  That  the  garnishment  prevents  com- 
pliance with  all  the  terms  of  the  contract  is  no  valid  objection, 
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because  its  primary  office  is  to  break  asunder  the  contractual 
relations  between  the  debtor  and  creditor  to  the  extent  of 
substituting  the  plaintiff  to  the  beneficial  interest  of  the  cred- 
itor in  the  debt. 

Having  no  doubt  alx)ut  the  untenableness  of  the  position, 
that  the  proceeding  must  be  at  the  place  of  residence  of  the 
defendant  the  next  inquiry  is  whether  the  garnishee  is  within 
the  jurisdiction  of  the  court.  In  the  case  of  Pennsi/lranm 
itc  Co.  V.  Rogers^  52  W.  Va.  450,  this  Court  held  that  a 
foreign  railroad  corporation,  operating  no  line  of  road,  nor 
carrying  on  its  ordinary  business,  within  the  state,  is  not 
subject  to  garnishment  in  respect  to  a  debt  due  from  it  to  a 
non-resident,  not  agreed  to  be  paid  to  him  within  the  state. 
If,  notwithstanding  the  different  situation  of  the  plaintiff, 
which  built  and  operates  its  road  within  the  state,  under  leg- 
islative authority  specially  conferred,  its  legal  status  is  the 
same  as  that  of  the  Pennsylvania  Railroad  Company,  the  con- 
clusion will  be  the  same.  The  difference  in  that  respect,  if 
any,  is  the  only  ground  upon  which  the  two  cases  can  be 
distinguished,  except  as  to  service  of  process.  This  case 
differs  from  Mahan}!  v.  luphart^  15  W.  Va.  609,  and 
Stevenay,  Brown,  20  W.  Va.  450,  in  only  one  important  par- 
ticular, namely,  that  in  each  of  those  cases  the  defendant, 
creditor  of  the  railroad  company,  appeared,  but  did  not 
appear  in  this. 

As  asserted  in  Pennt^ylvanln  dec.  Co.  v.  Rogera,  by  w^ay  of 
marking  the  distinction  between  it  and  Mahatn/  v.  Kephart, 
this  Court,  in  the  latter,  most  assuredly  decided  the  status  of 
the  Baltimore  and  Ohio  R.  R.  Co.  to  be  such  as  made  it  liable 
to  the  process  of  garnishment  at  the  instance  of  a  resident 
assignee  of  a  debt  contracted  by  the  defendant  in  another 
state,  on  account  of  wages  due  the  defendant  from  the  as- 
signee for  services  rendered  in  such  other  state.  In  deliver- 
ing the  opinion  of  the  Court,  IIaymond,  Juixje,  said:  "I  am 
unable  to  see  if  the  said  railroad  company  can  be  sued  for  debts 
contracted  in  this  State,  why  it  may  not  also  be  sued  in  this 
State  for  debts  contracted  in  other  states.  It  would  be 
strange  indeed  if  residents  of  this  State  could  sue  and  enforce 
the  payment  of  their  debts  contracted  in  this  State  against 
said  railroad  company  and  its  property  in  this  State,  through 
the  courts  thereof,  and  non-resident  creditors,    and   resident 
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creditors  of  said  railroad  company  where  contracts  are  made 
in  another  state,  should  be  denied  the  same  rights  and  privil- 
eges and  thus  be  left  without  remedy  in  our  courts.  I  do 
not  feel  at  liberty  to  so  hold  under  my  convictions  of  the 
law  with  us  touching  the  question.  Certainly  if  Kephart 
could  have  properly  sued  the  railroad  company  for  said 
$105.00  in  the  county  of  Harrison,  at  the  time  this  action 
was  brought,  the  plaintiff  in  this  suit  had  a  right  to  sue  Kep- 
hart there  and  garnishee  the  railroad  company  there  as  the 
debtor  of  Kephart. "  Following  this  is  the  assignment  of 
the  reasons  for  his  conclusion.  In  this  part  of  his  opinion, 
he  makes  no  reference  to  the  appearance  of  the  defendant  as 
having  aided  the  jurisdiction  of  the  court.  It  is  alluded  to 
only  upon  the  inquiry  as  to  the  i)ower  of  tlie  court  to  render 
.a  personal  judgment  against  him.  However,  it  may  have 
been,  in  law,  a  waiver  of  defects  which  would  otherwise 
have  been  held  fatal,  in  consequence  of  which  it  could 
now  be  relied  upon  as  showing  the  decision  to  be  sound 
in  principle.  Whether  it  would  liave  made  any  difference  in 
theo])inion  and  conclusion  of  the  Court,  no  person  can  pos- 
sibly know,  since  it  cannot  l:)e  ascertained  from  the  report  of 
the  decision. 

The  Baltimore  and  Ohio  K.  K,  Co.  is  undoubtedly  a  for- 
eign corporation,  as  tested  l)y  the  jurisdiction  of  the  federal 
courts.  Baltimore  dx\  Co.  v.  Harris,  12  Wall.  (U.  S.)  65; 
irarnhall  v.  BaJtt,  d-  O.  Ji.  B.  Co,  16  How.  329;  O.  lV  J/l 
B,  B.  Co.  V.  Whee/er,  1  Black,  297;  BaHjri/  Co.  v.  ir^/V- 
to?i,  18  Wall.  583.  This  Court,  in  B!ce  v.  .V.  X.  Jf.  ct-  T". 
Co.,  32  W.  Va.  1G4,  came  to  the  same  conclusion,  under  the 
federal  authorities  above  cited,  and  others.  But  the  test  of 
jurisdiction  in  the  federal  courts  is  not  residence,  but  citi- 
zenship, under  section  2  of  article  3  of  the  federal  constitu- 
tion, extending  the  judicial  power  to  all  cases  ""hetirfen  c'd!- 
zent<  of  diffcren  t  stafe-s.  '■  The  distinction  between  citizenship 
and  residence,  as  applied  to  corporations  is  olxserved  by  the 
courts.  "It  should  bo  observed  that  the  corporation,  although 
it  may  have  a  qftasl  habitat  or  residence  in  another  state 
than  that  which  created  it,  yet  cannot  he  a  citizen  elsewhere, 
and  therefore  cannot  claim  thfe  benefit  of  that  clause  of  the 
United  States  Constitution  (Art.  4  section  2)  w^hich  declares 
that   ''the    citizenn    of   each   state  shall   be    entitled  to  all 
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privileges  and  immunities  of  citizens  in  the  several 
states." 

Upon  applications  for  removal  of  causes  from  stat«  to 
federal  courts,  as  in  Rice  v.  N.  N.  M,  tfc  Y.  Co.^  cited,  and 
perhaps  a  few  other  instances,  the  state  ^courts  are  called 
upon  to  notice  and  observe  this  distinction,  but  in  the  ordi- 
nary actions  by  and  against  corporations,  jurisdiction 
is  tested  by  the  fact  of  residence,  except  when  it  is  acquired 
under  special  statutes.  Though  a  corporation  is  incapable 
of  having  a  residence  tn  the  sense  in  which  that  term  is 
applied  to  an  individual,  just  as  it  is  not,  in  fact,  a  citizen, 
it  may  be  and  is  often  deemed  to  have  a  residence,  or  the 
equivalent  thereof,  in  a  state  other  than  that  of  which  it  is 
a  citizen. 

There  is  no  conflict  between  this  view  and  the  conclusion 
expressed  in  Pe)in><ylvania  ike,  Co.  v.  Rogers.  The  garnishee 
in  that  case  w^as  only  temporarily  or  ca^sually  in  the  state.  It 
had  an  agent  here  for  a  special  purpose.  Its  situation  was 
analogous  to  that  of  a  non-resident  individual  temporarily  or 
casually  in  the  state,  having  no  usual  place  of  abode  at 
which  service  could  be  made  in  his  physical  absence  therefrom. 
Here,  the  case  is  radically  different.  The  corporation  act- 
ually operates  its  road  through  the  state,  having  agents  along 
its  line  permanently,  upon  whom  service  may  be  had  at  any 
time,  owning  property  of  immense  value  and  carrying  on  a 
business  of  vast  proportions,  in  view  of  which  the  statute 
contains  special  provisions,  applicable  to  such  foreign  cor- 
porations and  to  no  other,  as  will  be  shown. 

By  the  great  weight  of  judicial  authority  this  gives  it  the 
equivalent  of  residence  in  the  state,  and  as  a  resident  it  may 
}3e  proceeded  against  as  garnishee,  just  as  a  resident  indi- 
vidual may.  "Accordingly  the  doctrine  of  the  court  now 
is  that  several  states  may  by  competent  legislation  unite  in 
creating  the  same  corporation  or  in  combining  several  pre- 
existing corporations  into  a  single  one;  that  one  state  may 
make  a  corporation  of  another  state,  as  thus  organized  and 
conducted,  a  corporation  of  its  own,  as  to  any  property 
within  its  territorial  jurisdiction;  and  that  a  state  may  by  an 
enabling  act  authorize  a  corporation  created  in  another  state  to 
build  and  use  a  railroad  within  its  own  limits  without  creating 
a  new  corporation.  Illustrations  of  these  conclusions  are  now 
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seen  every  day  in  the  passage  by  states  of  enactments  mak- 
ing foreign  corporations,  doing  business  within  the  domestic 
jurisidictions,  domestic  corporations,  and  amenable  in  all 
respects  to  the  domestic  laws  and  police  regulations,  not- 
withstanding the  provisions  of  their  foreign  charters.  But 
it  remains  equally  true  that  for  many  purposes  of  legal  pro- 
cedure and  practical  convenience  in  the  administration  of 
justice  each  one  of  the  bodies  so  created  remains  a  domestic 
corporation  within  the  state  under  whose  legislature  it  has 
been  called  into  existence.  Clearly  such  a  corporation  is  a 
domestic  corporation  within  each  of  the  states  whose  legisla- 
tion has  created  it,  for  the  purpose  of  local  jurisdiction  to 
the  application  of  local  police  regulations.  Such  a  corpora- 
tion is  a  resident  of  each  of  such  states,  for  the  purpose  of 
the  ordinary  jurisdiction  of  its  courts,  and  consequently  may 
be  subjected  to  garnishment  in  any  one  of  them,  pro- 
vided the  */^/.<*  of  the  debt  is  there,  although  its  prin- 
cipal office  or  place  of  business  be  not  there.-'  10  Cyc. 
170,  171. 

In  J^^re  Ins.  (b.  v.  Chambers^  53  N.  J.,  Eq.  468,  the 
court  holds  that  ''A  corporation  is  capable  of  having  several 
domiciles  and  of  being  sued  at  the  same  time  in  more  than 
one  jurisdiction."  The  opinion  in  that  case  reviews  many 
decisions,  English  and  American,  holding  this  doctrine. 
Though  not  accrediting  the  foreign  corporations  with  a  dom- 
icile in  the  state,  the  following  cases  hold  it  liable  as  gar- 
nishee: Mooney  v.  Buford,  72  Fed.  Rej).  32;  Ponwroy  v. 
Hand,  XcJVtdhj  cfc  Co.,  157111.  176;  Mooney  \.  Raiload  Co,, 
60  la.  146;  Bank  v.  Insurance  Co.,  83  la.  491;  Railroad  Co. 
V.  Thompson,  31  Kan.  180;  Hawcyx.  Railroad  Co.,  50  Minn 
405;  Hard  (rare  Co.  v.  Lan^,  127  Mo.  242.  In  some  of  them, 
it  is  done  on  the  theory  of  a  qansl  residence  in  the  state  by 
the  corporation,  thereby  holding  the  ^/V^/.s'  of  the  debt  to  be  in 
the  state.  In  others,  the  courts  proceed  upon  the  assumption 
that  a  debt  has  no  ,y?V?A<?and  that  the  debtor  may  be  proceeded 
against  wherever  service  upon  him  may  be  had,  without  re- 
gard to  his  residence.  This  doctrine  is  contrary  to  the  prin- 
ciples underlying  the  decision  in  Punnsylrania  Co.  v.  Rogers, 
cited,  which  are  believed  to  be  sound  and  supported  by  the 
great  weight  of  judicial  authority.  A  non-resident  may  be 
summoned  as  garnishee,  but  upon  his  showing  that  he  has 
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nothing  in  the  state  belonging  to  tho  defendant  and  is  not 
bound  to  deliver  or  pay  him  anything  in  the  state,  he  must  be 
discharged. 

There  are  decisions,  however,  which  hold  foreign  corpora- 
tions, having  the  right  to  do  business,  and  consenting  to  be 
sued,  in  the  state,  not  liable  as  garnishees,  unless  they  have 
property  of  the  defendant  in  their  possession  within  the 
state,  or  are  bound  to  deliver  property  or  pay  him  money  in 
the  state.  Railroad  Co,  v.  Dooley^  78  Ala.  524;  Railroad  Co. 
Chumley^  92  Ala.  317.  In  the  last  named  case,  the  court  held 
a  judgment,  rendered  in  Tennessee  against  an  Alabama  rail- 
road company,  operating  its  road  through  the  former  state, 
as  garnishee,  for  wages  earned  in  the  latter  state,  void  on  the 
ground  that  the  Tennessee  court  had  not  acquired  jurisdiction, 
saying:  "Plaintiff  being  a  resident  of  Alabama,  and  defendant 
an  Alabama  corporation,  the  debt,  being  contracted  and  pay- 
able in  this  state,  could  not  be  subjected  by  process  of  gar- 
nishment by  a  court  of  Tennessee." 

Similarly,  in  Douglass  v.  P.  Ins.  Co.,  138  N.  Y.  209,  it 
was  held  that:  "The  right  of  a  creditor  of  a  corporatian  to 
prosecute  an  action  to  recover  the  debt  in  the  courts  of  his 
own  state  cannot  be  defeated  by  the  pendency  of  attach- 
ment proceedings  against  him  in  another  state  by  a  creditor 
there,  when  the  only  claim  of  jurisdiction  by  the  foreign 
court  rests  upon  authority  given  by  the  statutes  of  its  state  to 
seize  the  debt  by  and  through  process  proceedings  against  an 
agent  of  the  corporation  in  that  state.  (2)  While  a  state 
may  authorize  the  seizure  and  sale  by  means  of  ^appropriate 
legal  proceedings,  of  property  of  non-residents  in  the  juris- 
diction, for  the  payment  of  their  debts,  it  cannot  subject  to 
its  laws  either  their  real  or  personal  property  out  of  the 
jurisdiction.  (3)  In  attachment  proceedings  the  r^.9  must  be 
within  the  jurisdiction  of  the  court  issuing  the  process  in 
order  to  confer  jurisdiction.  (4)  A  domestic  corporation  has 
at  all  times  its  exclusive  residence  and  domicile  in  the  juris- 
diction of  origin,  and  it  cannot  be  garnished  in  another 
jurisdiction  for  debts  owing  by  it  to  home  creditors,  so  as 
to  make  the  attachment  effectual  against  such  a  creditor  in 
the  absence  of  jurisdiction  acquired  over  his  person.  (5)  The 
law  of  a  state  cannot  make  a  debtor,  who  is  actually  a  non- 
resident, a  resident,  by  so  declaring,  at  least  so  as  to  bind 
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another  jurisdiction  by  the  declaration.  (6)  The  legal  pro- 
ceedings or  judgments  of  another  state  are  recognized  here 
only  where  jurisdiction  has  been  acquired  according  to  the 
course  of  the  common  law  in  the  foreign  forum;  and  this 
although  the  statutes  of  that  state  purport  to  give  its  courts 
jurisdiction,  in  disregard  of  the  principles  and  rules  of  gen- 
eral jurisprudence,  which  this  state  is  bound  to  recog- 
nize." 

Bank  V.  Furtick^  69  Am.  St,  Rep.  99,  holds  that  foreign 
corporations  cannot  be  summoned  as  garnishee  in  one  state 
to  reach  a  debt  payable  by  it  in  another  state.  This  pro- 
ceeds upon  the  theory  of  situs  at  the  residence  of  the  creditor. 
SwedUh- American  Nat.  Bank  v.  Bhecker^  72  Minn.  383, 
embodies  the  same  conclusion,  based  upon  a  different  ground, 
namely,  non-residence  of  the  garnishee  corporation,  the  same 
as  that  upon  which  we  put  the  decision  in  Railroad  Co,  v. 
Rogers.  The  syllabus  says:  "Our  statute  requires  a  for- 
eign insurance  company,  before  doing,  business  in  this  state, 
to  file  a  stipulation  agreeing  that  any  legal  process  affecting 
such  company,  served  on  the  insurance  commissioner,  shall 
have  the  same  effect  as  if  personally  served  on  the  com- 
pany. Ileld^  such  a  stipulation  filed  by  the  garnishee 
does  not  give  it  a  domicile  in  this  state  for  all  pur- 
poses, or  bring  into  this  state  the  situs  of  a  debt  which 
it  owes  elsewhere  by  reason  of  business  transacted  else- 
where, and  such  a  debt  cannot  be  seized  in  an  action  in  rem 
in  this  state." 

Aside  from  the  Alabama  decisions,  none  of  these  were 
railroad  cases.  In  Railroad  Co.  v.  ChumUy^  the  Alabama 
court  says:  ''Several  statutes  of  Tennessee,  regulating  pro- 
ceedings of  garnishment  and  service  of  process  upon  corpor- 
porations,  were  introduced  in  evidence;  but  we  fail  to  find 
among  them  any  statute  providing  for  service  of  process 
upon  foreign  corporations  in  garnishment  suits.  It  may  be, 
that  the  language  is  comprehensive  enough  to  include  pro- 
ceedings by  garnishment,  when  the  property  sought  to  be 
reached  is  in  the  jurisdiction  of  the  State,  though  the  gar- 
nishee may  be  a  non-resident;  but  in  the  absence  of  evidence 
of  any  construction  by  the  courts  of  Tennessee,  we  can  not 
interpret  the  statutes  as  intending  to  place  within  the  juris- 
diction of  the  State,   property  which  has  no  locality  there." 


Digitized  by 


Google 


W.  Va.]    Baltimore  &  Ohio  Railroad  Co.  v.  Allen.    403 

Upon  examination  of  the  Tennessee  statutes,  it  discovered  no 
purpose  or  intent  to  make  the  foreign  corporation  in  any 
sense  a  resident  of  Tennessee,  and,  therefore,  the  sitiis  of 
the  debt,  could  not  be  upon  either  theory  of  that  subject, 
within  the  state  of  Tennessee.  As  to  the  other  cases,  we 
might  reach  the  same  conclusion  under  our  statutes,  and  be 
in  perfect  accord  with  Railroad  Co,  v.  Rogers^  for  the 
statute  confers  upon  foreign  railroad  corporations  rights  and 
powers  materially  different  from  those  confei'red  upon  other 
foreign  corporations.  As  to  the  latter,  section  30  of  chapter 
64  of  the  Code  says  that,  upon  complying  with  certain  re- 
quirements, they  ''shall  have  the  same  rights,  powers  and 
privileges,  and  be  subject  to  the  same  regulations,  restrictions 
and  liabilities  that  are  conferred  and  imposed"  on  corpora- 
tions chartered  under  the  laws  of  this  state.  In  construing  this 
language,  we  must  not  lose  sight  of  other  provisions  concern- 
ing, and  affecting  the  status  of,  foreign  corporations.  A 
ground  of  attachment  in  this  state  is,  ''That  the  defendant, 
or  one  of  the  defendants,  \^h>  foreign  corporation^  or  a  non- 
resident of  this  state."  Code  chapter  106,  section  K  This 
evinces  an  intent  to  deny  to  them  residence  within  the 
state.  The  statute  has  been  so  construed,  not  only  here  but 
in  Virginia  also.  They  are  subject  to  the  attachment  laws. 
Qnesenberr  y  v.  Building  Ansociation,  44  W.  Va.,  512; 
Savage  r.  Building  jUsociatio)}^  45  W.  Va.  275;  Co^o^rdin 
V.  Life  Ins,  6b.,  32  G rat.  445.  These  decisions  are  probably 
sound  in  principle.  The  provision  of  means  of  obtaining 
jurisdiction  of  the  person  may  well  be  held  to  have  been  in- 
tended to  give  a  cumulative  remedy  and  not  to  take  away 
any  of  those  already  in  existence. 

But  the  language  of  that  section  applicable  to  railroads  is 
much  broader,  indubitably  subjecting  them  to  the  liabilities 
and  according  them  all  the  rights  of  residents,  except  in  so  far 
as  it  has  been  qualified  by  the  decision  in  Rece  v.  N',  N,  M, 
4jb  Y.  Co,^  32  W.  Va.  164,  namely,  that  it  does  not  deprive 
them  of  their  rights  in  respect  to  federal  jurisdiction.  The 
language  is:  "Every  railroad  corporation  doing  business  in 
this  state  under  the  provisions  of  this  section,  or  under  char- 
ters granted  or  laws  passed  by  the  state  of  Virginia,  or  this 
state,  is  hereby  declared  to  te,  as  to  its  works,  property, 
operations,  transactions  and  business  in  this  state,  a  domes- 
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tic  corporation,  and  shall  be  so  held  and  treated  in  all  suits 
and  legal  proceedings  which  may  be  commenced  or  car- 
ried on  by  or  against  any  such  railroad  corporation,  as  well 
as  in  all  other  matters  relating  to  such  corporation."  In*view  of 
this,  can  it  be  treated  as  a  non-resident  and  its  property 
made  liable  to  attachment  in  every  county  through  which 
it  passes,  for  every  sort  of  attachable  claim  that  might 
arise?  No  such  unreasonable  assumption  seems  ever  to 
have  entered  the  mind  of  any  person.  Legislative  intent 
to  the  contrary  is  made  too  plainly  manifest.  That  would 
violate  rights  plainly  conferred  by  the  express  language  of 
the  statute.  It  would  not  be  treated  as  to  its  property,  bus- 
iness, operations,  and  transactions  within  the  state  as  do- 
mestic corporations  are.  While  conferring  upon  it  all  the  priv- 
ileges and  immunities  incident  to  residence,  the  legislature 
endeavored  to  imi>ose  the  liabilities  incident  thereto.  Ac- 
cordingly the  statute  says  they  shall  be  held  to  be,  and 
treated  as,  domestic  corporations  in  all  suits  and  legal  pro- 
ceedlngH  which  may  be  commenced  or  carried  on  by  or 
against  them.  Garnishment  is  a  legal  proceeding,  though 
possibly  not  a  suit  directly  against  the  garnishee,  as  to 
which  we  need  not  determine.  Nor  are  such  suits  and  pro- 
ceedings limited  by  the  place  of  origin  of  the  cause  of  action. 
In  Ilumphreif^  v.  N.  N,  JL  c&  V.  Co.  33  W.  Va.  135,  the 
cause  of  action  was  damages  for  a  i^ersonal  injury  which 
occurred  in  anotlier  state.  This  Court  held  that  the  action 
was  maintainable  because  service  of  process  could  be  had  in 
this  state,  but  it  did  not  note  any  distinction  between  citi- 
zenship and  residence.  It  was  unnecessary  to  do  so,  since 
service  of  process  alone  gave  the  requisite  jurisdiction.  To 
hold  a  railroad  to  be  a  non-resident  for  one  purpose  and 
a  resident  for  another  would  l)e  not  only  inconsistent  but 
violative  of  the  manifest  purpose  and  intent  of  the  legislature, 
disclosed  )\y  the  statute  al)ove  quoted. 

The  Baltimore  and  Ohio  Railroad  Company,  and  other  cor- 
porations of  its  class,  at  the  time  of  the  decision  of  the  case 
of  Mahany  v.  Kephart^  were  distinguished  in  their  status 
from  other  foreign  corporations,  by  a  statute  passed  Dec.  27, 
1873,  Acts  1872-73,  chapter  227,  section  16.  It  declared  that 
''All  railroad  companies  doing  business  in  this  state  under 
charters  granted  or  laws  passed  by  the  state  of  Virginia  or 
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this  state,  are  hereby  declared  to  be  domestic  companies  or 
corporations,  and  shall  be  treated  as  such  in  all  cases."  The 
Baltimore  and  Ohio  Railroad  Company  was  necessarily  in- 
cluded among  those  doing  business  under  laws  passed  by  the 
state  of  Virginia.  This  provision,  modified  and  combined 
with  others  enacted  from  time  to  time,  finds  a  place  now  in 
section  30  of  chapter  54  of  the  Code. 

In  view  of  it  and  of  the  reasoning  of  Judge  Haymond  in 
that  case,  we  cannot  say  the  decision  is  wrong  or  would  have 
been  wrong,  had  there  been  no  appearance  on  the  part  of  the 
defendant.  Nor  can  we  say  now,  in  view  of  the  existing 
statutory  provisions  adverted  to,  that  the  status  of  a  railroad 
company  doing  business  in  this  state  within  the  meaning  of 
those  statutes,  is  not  equivalent  to  that  of  a  resident  of  the 
state.  On  the  contrary  we  think  it  is,  and,  for  that  reason, 
it  may  be  proceeded  against  as  a  garnishee  to  the  same  ex- 
tent, and  in  respect  to  the  same  classes  of  debts,  as  natural 
persons,  residing  in  this  state.  Just  here  it  is  proper  to  say 
the  use  of  the  word  "domicile"  in  the  case  of  Railroad 
Co.  V.  Rogers,  52  W.  Va.  450,  is  inaccurate,  as  it  is  in  some 
other  cases,  discussed  in  the  opinion  in  that  case,  and  in  this, 
and  is  to  be  taken  and  applied  in  the  sense  of  "residence." 
Nor  can  the  Pennsylvania  Railroad  Company,  upon  the  facts 
disclosed  by  the  record  in  its  case  against  Rogers,  be  con- 
sistently held  to  have  the  status  of  the  Baltimore  and  Ohio 
Railroad  Company,  since  it  operates  no  line  of  road  here,  and 
has  not  put  itself  within  the  letter  or  spirit  of  the  statute  by 
merely  having  a  soliciting  agent  in  the  state. 

That  this  ruling  may  deprive  the  employes  in  other  states 
of  foreign  railroad  companies,  doing  business  in  this  state,  of 
the  benefit  of  exemptions  allowed  them  in  such  other  states, 
cannot  be  permitted  to  alter  the  principles  of  law  governing 
the  case.  Stevens  v.  Brovm,  20  W.  Va.  450,  presented  that 
feature  to  this  Court  without  avail.  It  went  up  to  the  Su- 
preme Court  of  the  United  States  in  Railroad  Co.  v.  Sturtn^ 
174  U.  S.  710,  with  the  same  result.  The  doctrine  of  Stevens 
V.  Brown  is  too  well  settled  by  authority  of  the  highest  char- 
acter to  permit  any  disturbance  of  it.  Should  the  garnishee 
be  compelled  to  make  a  double  payment  on  account  of  the 
services  rendered  it,  the  fault  will  be,  as  we  think,  with  the 
court  of  some  other  state,  which  can  only  compel  the  second 
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payment  by  refusing  to  give  the  judgments  of  the  courts  of 
this  state  the  full  faith  and  credit  to  which  they  are  entitled 
under  the  federal  constitution.      For  that,  there  is  a  plain 
remedy. 
For  the  reasons  aforesaid,  the  judgment  will  be  affirmed. 

On  re-hearing. 
The  correctness  of  the  conclusion  above  stated,  as  to  the 
status  of  a  foreign  railroad  corporation  doing  business  in  this 
state,  is  vigorously  resisted  on  the  re-hearing.  As  that  is 
the  pivotal  question  in  the  case,  the  argument  demands  atten- 
tion. First,  it  is  said  the  case  of  Mahany  v.  KepharU  15  W. 
Va.  609,  does  not  treat  the  Baltimore  &  Ohio  R.  R.  Co.  as  a 
domestic  corporation,  and  that  this  view  is  precluded  by  cer- 
tain expressions  in  the  opinion,  one  of  which  is  the  reference 
to  the  B.  &  O.  R.  R,  Co.  v.  Gallahue^  12  Grat.  625,  saying: 
''However,  it  was  not  necessary  to  decide  in  that  case  whether 
the  said  Railroad  Company  could  be  sued  or  garnished  upon 
contracts  made  in  another  state."  That  was  because  the  con- 
tract sued  on  was  a  Virginia  contract.  But  in  Mahany  v. 
Kephart.,  the  contract  on  which  the  main  action  was  predi- 
cated was  made  in  Baltimore,  Maryland,  and  had  come  into 
the  hands  of  a  citizen  of  this  state  by  assignment,  and  the  la- 
bor for  the  value  of  which  the  railroad  company  was  gar- 
nished was  performed  in  Maryland.  No  matter,  therefore, 
what  the  Virginia  court  had  decided,  this  Court  did  decide 
that  the  Baltimore  &  Ohio  Railroad  Company  could  be  sued 
here  for  a  debt,  arising  out  of  a  contract  made  in  another 
state,  and  could  be  held  as  garnishee  as  to  wages  due  for  la- 
bor performed  in  another  state,  and  Judge  Haymond  said  of 
the  Gallahue  case:  "But  I  think  on  close  examination  of  the 
opinion  of  the  Court  it  was  not  intended  to  restrict  the  right 
to  sue  or  garnishee  the  said  railroad  company  to  Virginia  con- 
tracts." The  other  expression  relied  upon  has  no  reference 
whatever  to  the  question  now  under  consideration,  as  will  ap- 
pear from  the  connection  in  which  it  was  used.  Judge  Hay- 
mond did  say  "But  I  do  not  now  definitely  pass  upon  that 
question  as  it  does  not  fairly  arise  in  the  case."  The  question 
referred  to  is  whether,  if  the  debt  garnished  had  been  ex- 
pressly made  payable  in  Maryland,  this  circumstance  would 
have  called  for  a  different  decision.  The  sentence  immedi- 
ately preceding  the  one  last  above  quoted  reads  as  follows : 
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"Neither  the  facts  agreed  nor  the  answer  of  the  garnishee 
shows,  or  pretends,  that  there  was  any  express  agreement 
that  the  said  $105.00  due  Kephart  should  be  paid  in  the  State 
of  Maryland;  and  if  they  did  so  show,  I  am  not  now  pre- 
pared to  decide  that  it  would  or  should  affect  the  case  or 
change  my  conclusion  therein."  What  we  decide  here  now 
is  just  what  Judge  Haymond  then  intimated  as  his  opinion, 
namely  that  such  stipulation  does  not  affect  the  case,  and  we 
say  so  because  the  garnishee  is  to  be  dealt  with  as  a  resident 
individual  would  l^e.  The  effect  of  such  stipulation  when  the 
garnishee  is  a  resident  has  been  determined  in  the  discussion 
of  the  question  of  sitm^  which  need  not  be  here  repeated.  In 
Penn^ylmnia  R.  E,  Co.  v.  Rogem^  52  W.  Va.  450,  we  said 
it  did  make  a  difference,  because  the  garnishee  was  a  non- 
resident. The  contention  here  is  that  a  railroad  company  do- 
ing business  in  this  state  is  to  be  treated  as  a  domestic  corpo- 
ration quoad  ov\y^  ^'its  works,  property,  operations,  transac- 
tions and  business  in  this  state,"  and  therefore,  cannot  be 
sued  on  a  contract  or  obligation,  arising  out  of,  or  pertaining 
to,  its  business  in  another  state;  and  the  contrary  of  this,  we 
repeat,  has  been  expressly  decided  in  Malviny  v.  Kephart^  as 
well  as  in  other  cases,  referred  to  in  the  opinion.  Whether  a 
resident  may  be  discharged  from  garnishment  by  showing  the 
debt  to  be  payable  in  another  state  is  an  entirely  different 
question  now,  and  was  such  in  Mahaiiij  v.  Kephart, 

A  further  contention  is  that,  by  alteration  of  the  statute, 
governing  foreign  railroad  corporations  doing  business  in  the 
state,  since  the  decision  in  Mahany  v.  Kephirt^  the  status  of 
such  corporations  has  been  changed.  The  act  of  December 
27,  1873,  quoted  in  the  opinion,  was  too  broad.  Its  purpose 
went  beyond  the  limits  of  legislative  power,  as  was  soon  re- 
vealed by  decisions  of  the  federal  supreme  court.  The  legis- 
lature could  not  deprive  the  federal  courts  of  their  jurisdic- 
tion by  declaring  a  foreign  corporation  to  be  a  domestic  one. 
It  probably  occurred  to  our  legislators  that,  in  some  other 
respects,  such  corporations  could  not  be  domesticated.  We 
could  not  annul  or  alter  the  charter  of  a  corporation  of  an- 
other state  or  dissolve  it.  All  we  can  do  is  to  exclude  it  from 
the  state  or  limit  its  powers  and  privileges  here,  and  impose 
burdens  and  liabilities.  We  cannot  have  or  exercise  any 
extra-territorial  power  over  them.     Realizing  this  and  seeing 
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the  excessive  and  futile  breadth  of  our  statute,  the  le^slature 
modified  it.  For  what  purpose  and  to  what  extent?  Simply 
for  the  purpose  of  reducing  it  within  the  limits  of  its  legiti- 
mate powers  over  the  subject  matter,  and  to  no  greater  ex- 
tent. The  evil  intended  to  be  overcome  by  the  change  is 
perfectly  apparent.  That  is  the  best  measure,  or  standard, 
by  which  to  determine  the  extent  of  the  change  intended,  and 
it  falls  far  short  of  the  subject  matter  of  this  discussion  and 
contention.  Surely  it  was  never  intended  to  deprive  citizens 
of  this  state  of  the  right  to  sue  such  corporations  for  debts 
due  them,  or  for  debts  which  they  have  the  right  to  acquire 
by  a  legal  proceeding,  such  as  garnishment.  Nothing  in  the 
language  of  the  statute  suggests  this  and  it  is  not  within  the 
reason  for  the  alteration  made.  Such  a  debt  or  right,  held 
by  a  citizen  of  this  state,  no  matter  where  it  arose,  is  a  mat- 
ter relating  to  such  corporation,  and  the  statute  says  it  shall 
be  held  to  be,  and  treated  as,  a  domestic  corporation  in  all 
suits  and  legal  proceedings  which  may  be  commenced  or  car- 
ried on  by  or  against  it  "as  well  as  in  all  other  matters  relat- 
ing to  such  corporation." 

Having  carefully  re-examined  the  case  and  considered  the 
argument  on  the  re-hearing,  we  are  convinced  that  the  con- 
clusions set  forth  in  the  opinion  filed  on  the  former  hearing 
are  correct,  and  the  judgment  then  rendered  will  be  now  re- 
entered. 

Afi7^med. 


CHARLESTON 
Baker  v.  Monumental  Savings  &  Loan  Association. 

Submitted  September  9,  1905.     Decided  November  28,  1905. 

1.     Insurance — Payment  to  Mortgagee — Subrogation. 

Where  a  cestui  que  trust  purchases  insurance  on  the  trust  property 
for  the  security  of  his  debt,  secured  by  the  deed  of  trust,  and  a  loss 
from  fire  occurs  and  the  insurance  company  pays  the  whole  debt 
secured,  it  is  entitled  to  take  an  assignment  from  the  trust  creditor 
of  the  debt  so  secured  and  paid,  and  to  recover  the  same  in  the 
same  manner  as  its  assignor  could  do.     (p.  413). 


Digitized  by 


Google 


W.  Va.]     Baker  v.  Monumental  Sav.  &  Loan  Ass'n.      409 

2.  Insukance— Paym^n^  to  Mortgagee — Subrogation. 

Where  the  owner  of  real  estate,  which  is  subject  to  a  deed  of 
trust  executed  thereon  to  secure  a  debt  by  his  vendor,  sells  and  con- 
veys the  same  reserving  his  vendor's  lien  thereon  for  the  purchase 
money,  such  conveyance  being  subject  to  such  deed  of  trust,  and 
the  trust  creditor  purchases  insurance  in  said  owner's  name  without 
notice  or  knowledge  that  he  has  conveyed  his  title  thereto,  and  a 
fire  occurs  and  the  insurance  company  in  settlement  of  the  loss 
pays  the  whole  trust  debt,  it  is  entitled  to  an  assignment  thereof 
and  to  be  subrogated  to  the  rights  of  the  trust  creditor,    (p.  412.) 

3.  Insurance — Payment  to  Mortgagee— Subrogation — Insurable  Interest, 

In  such  case,  after  such  conveyance,  such  grantor  has  no  interest 
in  such  real  estate  except  as  to  his  vendor's  lien,  and  he  has  no 
other  insurable  interest  therein,     (p.  413.) 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  B.  Baker  against  the  Monumental  Savings  &  Loan 
Association  and  others.  Decree  for  plaintiff,  and  defendant 
Scottish  Union  &  National  Insurance  Company  appeals 

Reversed. 

Cunningham  &  Stallings,  for  appellant. 
R.  H.  Allen,  for  appellee. 

McWhorter,  Judge  : 

The  Vincents  owned  Lot  Xo.  37  (sometimes  in  the  record 
designated  No.  27)  in  the  Town  of  Thomas,  Tucker  county,  and 
borrowed  from  the  Monumental  Savings  and  Loan  Associa- 
tion $600  in  two  sums,  $300  the  25th  of  August,  1896,  and 
$300  the  20th  of  January,  1897;  and  executed  two  deeds  of 
trust  at  the  dates  mentioned  upon  the  said  lot  and  premises  to 
secure  the  same.  In  1897  Joseph  Vincent,  one  of  the  parties, 
became  the  sole  owner  of  the  said  lot  and  conveyed  the  same  to 
B.  Baker,  the  said  Baker  assuming  the  debts  aforesaid.  In  1898, 
Baker  conveyed  the  same  to  Chester  Brumbaugh  for  $1,170, 
taking  a  check  as  the  cash  payment  of  $390  from  said  Brum- 
baugh and  his  two  notes  at  six  and  twelve  months  for  $390 
each,  reserving  a  vendor's  lien  to  secure  the  purchase  money. 
The  check  was  not  paid. 

At  April  Rules,  1901,  Baker  brought  his  suit  in  the  circuit 
court  of  Tucker  county  against  Clayton  Brumbaugh,  admin- 
istrator of  Chester  Brumbaugh  who  had  died, Brum- 
baugh, father  and  heir  at  law  of  Chester  Brumbaugh,  and  the 
Monumental  Savings  and  Loan  Association,  defendants,  for 
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the  purpose  of  enforcing  his  vendor's  lien.  And  at  the  Oc- 
tober Rules,  1901,  said  Baker  filed  an  amended  bill  alleging 
that  the  payments  made  by  the  Vincents  and  by  himself  upon 
the  association's  debt  had  entirely  paid  up  the  said  debt,  and 
making  J.  R.  Collett,  who  had  filed  a  mechanic's  lien  against 
Baker,  a  party  to  his  suit,  and  also  making  H.  J.  Wagoner 
and  E.  J.  Bond,  trustees  in  the  said  deeds  of  trust,  parties  to 
the  suit.  The  cause  was  referred  to  a  commissioner  to  state 
an  account  ascertaining  the  lands  owned  by  Chester  Brum- 
baugh, deceased,  the  nature  and  condition  of  the  title  thereto, 
the  liens  thereon,  their  amounts  and  priorities  and  to  whom 
owing.  The  commissioner  reported  that  the  said  Brumbaugh 
had  died  siezed  of  Lot  No.  37  in  the  Town  of  Thomas,  that 
the  debt  due  the  Monumental  Savings  and  Loan  Association 
amounting  to  $366.50  with  interest  from  March  5,  1902,  was 
the  first  lien  on  said  lot,  and  the  debt  due  B.  Baker,  $1,371.44 
with  interest  from  said  5th  day  of  March,  1902,  was  the  sec- 
ond lien  on  said  property;  that  the  amount  due  John  R.  Col- 
lett was  $75.57,  to  be  paid  out  of  the  lien  of  Baker  when 
collected.  This  report  not  being  excepted  to  was  confirmed 
on  the  7th  day  of  March,  1902,  and  a  decree  then  entered  to 
sell  the  said  property  to  pay  the  said  liens.  The  property 
was  sold  on  the  5th  day  of  March,  1903,  by  the  commissioner 
appointed  therefor  and  purchased  by  the  plaintiff,  B.  Baker, 
for  $501,  of  which  one-third  $167  was  paid  by  him  in  cash, 
and  he  executed  to  the  commissioner  his  two  notes  of  like 
sums  of  $156  each  payable  in  three  and  six  months  acconling 
to  the  terms  of  the  decree.  The  sale  was  confirmed  w-ithout 
exception  to  said  report,  by  decree  entered  March  10,  1903, 
and  the  commissioner  ordered  to  pay  out  of  the  cash  payment 
the  costs  of  the  suit  and  sale,  and  the  remainder  to  be  applied 
by  him  to  the  payment  of  the  debts  as  ascertained  and  de- 
creed, and  that  he  withdraw  the  not^s  and  collect  the  deferred 
payments  and  ''when  collected  to  pay  the  same  on  the  debts 
remaining  unpaid  in  the  priority  as  specified  in  the  decree  of 
sale  entered  in  this  cause  on  the  7th  day  of  March,  1902." 
On  the  26th  day  of  June,  1902,  the  Monumental  Savings  and 
Loan  Association,  in  wanting  by  two  assignments  of  $183.25 
each,  making  together  $366.50  the  amount  of  the  lien  of  the 
said  Loan  Association,  assigned  all  its  right,  title  and  inter- 
est in  and  to  the  two  deeds  of  trust  securing  the  said  loans 
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of  $300  each,  to  the  Scottish  Union  and  National  Insur- 
ance Company  in  satisfaction  and  settlement  of  the 
loss  sustained  by  the  Monumental  Savings  and  Loan 
Association  under  insurance  policies  numbered  respect- 
ively 2,455,593  and  2,652,177  issued  by  said  insurance 
company  in  the  name  of  B.  Baker  of  Parsons,  West 
Virginia,  containing  the  usual  mortgage  clause  in  favor  of 
said  association,  the  building  on  said  lot  No.  37,  having  been 
destroyed  by  fire  on  the  12th  day  of  November,  1901. 

At  the  May  Rules,  1903,  Baker  filed  his  bill  in  the  circuit 
court  of  Tucker  county  against  Clayton  Brumbaugh,  admin- 
istrator of  Chester  Brumbaugh,  the  Monumental  Savings  and 
Loan  Association,  the  Scottish  Union  &  National  Insurance 
Co.,  and  J.  P.  Scott,  special  commissioner,  enjoining  and  re- 
straining them  from  collecting  the  two  notes  of  $167  each; 
and  that  the  commissioner  be  required  to  retain  all  of  said 
money,  then  in  his  hands  or  to  come  into  his  hands  from  said 
notes,  and  that  he  be  in  the  end  directed  to  pay  such  cash 
then  in  his  hands  and  the  notes  to  be  collected  to  the  plaintiff; 
and  that  any  further  claim  of  the  Monumental  Savings  and 
Loan  Association  or  the  Scottish  Union  and  National  Insurance 
Company  be  held  to  be  void  as  against  said  special  commis- 
sioner, and  for  general  relief.  The  injunction  was  granted  as 
pmyed  for.  The  Scottish  Union  and  National  Insurance 
Company  filed  its  demurrer  and  answer,  which  demurrer  was 
overruled  by  the  court.  Depositions  were  taken  and  the 
cause  came  on  to  be  heard  on  the  25th  day  of  March,  1905, 
upon  the  bill  and  answer  of  the  Scottish  Union  and  National 
Insurance  Company  and  exhibits  tiled  therewith,  and  the 
general  replication  thereto,  former  orders  and  decrees,  upon 
the  depositions  duly  taken  and  filed  on  behalf  of  the  plaintiff, 
when  the  court  held  that  the  lien  of  the  Monumental  Savings 
and  Loan  Association  on  Lot  No.  37  was  discharged  by  the 
payment  to  said  association  of  the  amount  due  it  by  the  Scot- 
tish Union  and  National  Insurance  Company  under  the  said 
policies  of  insurance;  and  the  said  defendant  Scott,  special 
commissioner,  was  restrained  and  enjoined  from  paying  to 
the  Scottish  Union  and  National  Insurance  C>ompany  or  the 
Monumental  Savings  and  Loan  Association,  their  agents  or 
assigns,  the  money  arising  from  the  sale  of  the  real  estate  in 
this  cause;  and  it  was  decreed  that  said  commissioner  pay  the 
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money,  in  his  hands  or  to  come  into  his  hands  by  virtue  of 
the  notes  executed  for  the  deferred  payment  of  the  purchase 
money  as  mentioned  in  the  bill,  to  plaintiff  Baker,  except 
that  he  pay  to  John  R.  Collett  the  sum  of  $75.57  by  virtue  of 
his  mechanic's  lien;  and  decreed  plaintiff  costs  in  this  suit 
against  the  Scottish  Union  and  National  Insurance  Company, 
•from  which  decree  the  Scottish  Union  and  National  Insurance 
Company  appealed  and  assigned  many  grounds  of  error. 

The  only  question  really  involved  in  the  cause  is,  whether 
the  appellant  insurance  company  had  a  right  to  purchase 
from  the  Monumental  Savings  and  Loan  Association  its  lien 
for  $366.50  which  had  been  reported  by  the  commissioner  as 
the  first  lien  upon  the  lot  No.  37,  and  so  decreed  to  said  asso- 
ciation, and  to  be.  subrogated  to  the  rights  of  said  association 
under  said  decree  or  whether  the  payment  of  said  sum  to  the 
association  was  a  discharge  of  the  lien.  It  is  contended  by 
counsel  for  appellant  that  the  decree  of  March  7,  1902,  fixing 
the  priorities  of  the  liens  and  making  the  amount  in  question 
the  first  lien  and  directing  its  payment  in  that  order  was  res 
adjudicata  and  it  was  too  late  to  change  the  priorities  and 
to  disturb  its  relation.  It  is  not  a  question  of  res  adjudicata^ 
as  it  would  be  if  the  purpose  was  to  change  its  relation  as  a 
lien,  but  a  question  of  the  subsequent  payment  of  the  decree 
by  the  appellant  company. 

Plaintiff  Baker  conveyed  the  lot  No.  37  to  Chester  Brum- 
baugh by  deed  dated  December  10,  1898,  reserving  his  ven- 
dor's lien  for  the  purchase  money,  from  which  time  he  ceased 
to  own  the  lot  or  have  any  other  or  further  interest  in  it  than 
his  vendor's  lien  upon  it.  It  is  true  he  had  an  insurable  in- 
terest in  the  property  for  the  further  security  of  his  lien,  but 
he  took  out  no  insurance  upon  it.  After  the  policies  first  taken 
out  by  the  Vincents  expired,  on  the  27th  day  of  January, 
1900,  and  the  4th  day  of  September,  1900,  the  Monumental 
Association,  without  the  knowledge  that  Baker  had  conveyed 
the  property  more  than  a  year  prior  thereto  to  Chester  Brum- 
baugh, took  out  two  policies  of  insurance  of  $300  each  in  the 
name  of  B.  Baker  in  the  appellant  company,  loss,  if  any, 
payable  to  the  said  Monumental  Association,  as  a  further  secu- 
rity for  their  said  two  loans.  This  the  Association  had  an 
unquestioned  right  to  do  for  its  ow^n  benefit.  The  fire  which 
destroyed  the  property  insured  occurred  November  12,  1901, 
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and  although  the  policies  provided  that  if  fire  occur  the  in- 
sured should  give  immediate  notice  of  any  loss  thereby  in 
writing  to  the  insurance  company  and  make  full  proofs  of 
loss  within  sixty  days  after  the  fire.  Plaintiff  Baker  com- 
plied with  none  of  the  requirements  of  said  policies,  never 
pretended  to  make  any  claim  on  account  of  said  policies  until 
after  he  had  purchased  the  lot  at  judicial  sale  in  March,  1903, 
nor  until  he  filed  his  bill  of  injunction  at  May  Rules,  1903, 
eighteen  months  after  the  fire  occurred.  Indeed,  it  very 
clearly  appears  from  the  testimony  of  Baker  that  he  knew 
nothing  about  the  existence  of  the  insurance  policies  upon 
which  the  money  was  paid  by  the  appellant  company  for  the 
decree  assigned  to  it  by  the  Monumental  Savings  and  Loan 
Association.  While  he  says  in  his  examination  in  chief  that 
he  paid  insurance  premiums,  on  his  cross-examination  it  is 
made  to  appear  that  what  he  paid  on  account  of  insurance 
premiums  was  on  the  insurance  taken  by  Vincent,  during 
which  time  the  first  fire  occurred  and  he  got  $200  out  of  it, 
and  he  knew  nothing  of  any  insurance  afterwards.  He  says 
he  does  not  know  that  it  was  afterwards  insured,  if  it  was,  it 
was  by  his  attorney.  It  is  very  certain  that  his  attorney  did 
not  take  out  the  insurance  in  question  in  the  appellant  com- 
pany. The  debt  of  the  Monumental  Association  was  paid  in 
full,  or  rather  the  appellant  company  paid  for  it  the  full 
amount  of  the  debt.  In  Carpenter  i\  Lmurance  Co.^  16  Pet. 
(U.  S.)  495,  it  is  held  :  ''By  the  Court:  No  doubt  can  exist 
that  the  mortgagor  and  the  mortgagee  may  each  separately 
insure  his  own  distinct  interest  in  property  against  loss  by 
fire.  But  there  is  this  important  distinction  between  the 
cases;  that  where  the  mortgagee  insures  solely  on  his  own 
account,  it  is  but  an  insurance  of  his  debt;  and  if  his  debt  is 
afterwards  paid  or  extinguished,  the  policy  ceases  from  that 
time  to  have  any  operation;  and  even  if  the  premises  insured 
are  subsequently  destroyed  by  fire,  he  has  no  right  to  recover 
for  the  loss,  for  he  sustains  no  damage  thereby;  neither  can 
the  mortgagor  take  advantage  of  the  policy,  for  he  has  no  in- 
terest whatsoever  therein:  on  the  other  hand,  if  the  premises 
are  destroyed  by  fire  before  any  payment  or  extinguishment 
of  the  mortgage,  the  underwriters  are  bound  to  pay  the 
amount  of  the  debt  to  the  mortagee,  if  it  does  not  exceed  the 
insurance.     Upon  such  payment,  the  underwriters  are  entitled 
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to  an  assignment  of  the  debt  from  the  mortgagee,  and  may 
recover  the  same  from  the  mortgagor.  The  payment  of  the 
insurance  is  not  a  discharge  of  the  debt,  but  only  changes  the 
creditor."  See  27  A.  &  E.  E.  L.  263,  and  cases  cited;  Dxm- 
hrack  V.  Neal,,  55  W.  Va.  565;  Inmxrance  Co,  v.  Bank^  85  Va. 
765;  Hogg's  Eq.  Prin.,  section  415. 

For  the  reasons  herein  given,  the  decree  of  the  circuit 
court  of  Tucker  county  is  reversed  and  set  aside,  the  injunc- 
tion dissolved,  and  the  plaintiff's  bill  dismissed. 

Reversed, 


CHARLESTON 

State  for  the  Use  of  the  Zell  Guano  Co.  ^^  Chrislip. 

Submitted  September  15, 1905.     Decided  November  28,  1905. 

1.     Injunction — Action  on  Bond — Declaration. 

In  an  action  on  an  injunction  bond  where  the  sale  of  personal 
property  levied  on  under  execution  alone  was  enjoined,  the  con- 
dition of  the  bond  being  that  plaintiffs  "shall  pay  all  such  costs  as 
may  be  awarded  against  them  and  also  such  damages  as  shall  be 
incurred  and  sustained  by  the  persons  enjoined  in  case  the  Injunc- 
tion be  dissolved,*'  a  declaration  alleging  liability  to  pay  the  judg- 
ments upon  which  the  executions  issued,  there  being  no  condi- 
tion to  pay  the  judgments,  is  bad  on  demurrer,     (p.  417.) 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  the  State,  for  the  use  of  the  Zell  Guano  Com- 
pany, against  E.  G.  Chrislip  and  J.  N.  B.  Crim.  Judgment 
for  plaintiff,  and  defendants  bring  error. 

Iieveri<cd, 

Rehearing  denied  January  9,  1906. 

M.  Peck  and  W.  T.  Ice,  Jr.,  for  plaintiffs  in  error. 

S.  V.  Woods,  for  defendant  in  error. 

McWnoRTER,  Juix4e: 

This  is  an  action  of  debt  brought  by  the  2Jell  Guano  Com- 
pany, a  corporation,  in  the  circuit  court  of  Barbour  county 
at  February  rules,  1892,  against  E.  G.  Chrislip  and  J.  N.  B. 
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; 


Crim,  defendants,  on  an  injunction  bond  executed  on  the 
25th  day  of  February,  1889,  by  E.  G.  Chrislip,  Fannie  J. 
Chrislip  and  J.  N.  B.  Crim,  the  said  Fannie  J.  Chrislip  being 
a  married  woman. 

The  bond  in  question  is  as  follows: 

"Know  all  men  by  these  presents:  That  we,  Ervin  G. 
Chrislip  and  Fannie  J.  Chrislip,  principals,  and  Joseph  N. 
B.  Crim,  security,  are  held  and  firmly  bound  to  the  State  of 
West  Virginia,  in  the  sum  of  five  hundred  dollars,  the  pay- 
ment of  which  to  the  said  State  we  bind  ourselves,  jointly 
and  severally,  and  each  of  us  binds  his  heirs,  executors  and 
administrators. 

Witness  our  hands  and  seals  this  25th  day  of  February, 
1889. 

The  condition  of  the  above  obligation  is  such,  that  whereas, 
the  above  bound  E.  G.  and  F.  J.  Chrislip  have  obtained 
from  J.  M.  Hagans,  Judge  of  the  2d  Judicial  Circuit  of  West 
Virginia,  an  injunction  against  the  Zell  Guano  Company  and 
others,  enjoining  and  restraining  the  defendants  in  said 
injunction  and  every  other  person  under  them  from  selling 
the  goods  in  said  bill  mentioned,  and  compelling  said  de- 
fendant Simpson  to  turn  over  to  said  plaintiff,  the  key,  store 
house  and  personal  property  in  said  bill  mentioned,  until 
further  order  of  court.  Now  if  the  said  E.  G.  and  Fannie  J. 
Chrislip  shall  pay  all  such  costs  as  may  be  awarded  against 
them,  and  also  such  damages  as  shall  be  incurred  or  sustained 
by  the  persons  enjoined  in  case  the  injunction  be  dissolved, 
then  this  obligation  shall  be  void,  otherwise  to  remain  in  full 
force  and  effect.''  Which  l3ond  was  duly  signed,  sealed  and 
acknowledged. 

The  defendants  appearing  on  the  3rd  day  of  June,  1893, 
and  demurred  to  the  declaration,  which  demurrer  was  over- 
ruled by  the  court.  After  the  overruling  of  the  demurrer 
the  pleadings  were  made  up  and  a  jury  empaneled,  and  after 
all  the  evidence  was  in  the  plaintiff  demurred  to  the  evidence 
of  the  defendants,  in  which  the  defendants  joined  and  the  jury 
returned  a  conditional  verdict  in  favor  of  the  plaintiffs  against 
the  defendants,  E.  G.  Chrislip  and  J.  N.  B.  Crim  for  the 
sum  of  $975.28,  the  amount  ascertained  as  damages  by  the 
said  conditional  verdict.  The  defendants  moved  to  set  aside 
the  verdict  of  the  jury  and  the  judgment  of  the  court  ren- 
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dered  thereon,  which  motion  was  overruled  and  the  de- 
fendants objected  and  excepted  to  such  ruling  and  obtained 
from  this  Court  a  writ  of  error  to  such  judgment,  and  assigned 
as  error  the  overruling  of  defendants'  demurrer  to  the  plain- 
tiffs' declaration,  and  in  sustaining  plaintiffs'  motion  to  reject 
and  strike  out  defendants'  plea  of  nil  debiU  and  in  overruling 
the  motion  made  by  the  defendants  to  set  aside  the  verdict 
of  the  jury,  and  in  sustaining  the  plaintiffs'  demurrer  to  the 
defendants'  evidence. 

The  first  question  to  be  disposed  of  is,  that  of  the  demurrer 
to  the  declaration,  and  if  the  declaration  is  insufficient  it  will 
not  be  necessary  to  look  into  the  further  assignments  of  error. 
The  pleader  in  preparing  his  declaration  seems  to  have  mis- 
conceived the  scope  of  the  conditions  of  the  bond  sued  upon. 
Section  10,  chapter  133,  Code,  provides  that:  "An  injunc- 
tion (except  *  *  *  *  )  shall  not  take  effect  until  bond 
be  given  in  such  penalty  as  the  court  or  judge  awarding  it 
may  direct,  with  condition  to  pay  the  judgment  or  decree 
(proceedings  on  which  are  enjoined)  and  all  such  costs  as  may 
be  awarded  against  the  party  obtaining  the  injunction  and 
also  such  damages  as  shall  be  incurred  or  sustained  by  the 
person  enjoined  in  case  the  injunction  be  dissolved,"  etc. 
It  will  be  observed  from  the  language  of  the  bond  itself  that 
the  purpose  of  the  injunction  was  not  to  stay  proceedings  on 
the  judgments  set  forth  in  the  declaration  but  was  for  the 
purpose  of  restraining  the  Zell  Guano  Company  and  others 
from  selling  the  goods  in  the  bill  of  injunction  mentioned, 
and  compelling  the  defendant  Simpson,  who  was  constable 
and  had  the  goods  in  charge  under  executions  "to  turn  over 
to  said  plaintiffs  the  key,  store  house  and  personal  property 
in  said  bill  mentioned  until  the  further  order  of  court."  The 
condition  of  the  bond  was  not  that  the  obligors  therein  should 
pay  the  judgments  alleged  in  the  declaration  to  have  been 
lost  by  reason  of  the  injunction  awarded  to  prevent  the  sell- 
ing of  the  goods  mentioned  in  the  bill.  It  is  not  made  to 
appear  from  the  declaration  what  goods  were  inhibited  by 
said  injunction  from  being  sold,  or  the  value  thereof,  and  no 
bill  of  particulars  describing  the  property  and  its  value  is 
filed  with  the  declaration;  nor  does  it  appear  how  the  judg- 
ments were  lost  by  reason  of  the  injunction,  the  judgments 
were  not  destroyed  thereby;  nor  any   liens  on  real   estate 
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which  attached  by  virtue  of  the  judgments.  Upon  the  disso- 
lution of  the  injunction  the  measure  of  damages  sustained  by 
the  plaintiffs  which  might  be  recovered  on  the  bond,  and  only 
to  the  extent  of  the  penalty  thereof,  would  be  the  value  of 
the  property  threatened  to  be  sold  by  the  defendant  constable, 
Simpson,  and  the  sale  of  which  was  enjoined,  and  the  pos- 
session required,  by  order  in  the  injunction  case,  to  be  turned 
over  to  the  plaintiffs  in  said  injunction  bill.  The  decla- 
ration alleges  the  dissolution  of  the  injunction  "by  the  order 
of  said  court  entered  in  said  cause  on  the  28th  day  of  Octo- 
ber, 1889,  sitting  as  a  court  of  chancery,  and  that  costs 
against  the  said  E.  G.  Chrislip  and  Fannie  J.  Chrislip  have 
been  awarded  the  said  Zell  Guano  Co.  therein  to  a  small 
amount,  to- wit:  the  sum  of  $19.25  as  taxed  by  the  clerk  of 
said  court  according  to  law."  The  declaration  fails  to  show 
in  any  manner,  or  any  where,  in  what  court  the  said  injunc- 
tion suit  was  i)ending,  and  neither  does  it  appear  from  the 
bond  sued  ui)on.  The  allegation  in  regard  to  the  liability  of 
E.  G.  Chrislip  and  Fannie  J.  Chrislip,  plaintiffs  in  said  in- 
junction suit,  for  damages  in  the  amount  paid  by  the  plain- 
tiffs, Zell  Guano  Company,  for  moneys  paid,  laid  out,  and 
expended  for  attorney  fees  by  reason  of  said  injunction  and 
defense  of  the  same,  fails  to  particularize  the  sums  paid  and 
to  whom  paid  for  that  puri)Ose.  It  is  not  a  condition  of  the 
bond  that  plaintiffs  should  pay  the  judgments  set  out  in  the 
declaration  as  provided  in  section  10,  chapter  133  Code,  in 
case  of  dissolution  of  the  injunction. 

The  declaration  of  the  plaintiffs  being  fatally  defective,  the 
demurrer  should  have  been  sustained;  therefore,  the  verdict 
is  set  aside,  the  judgment  reversed  and  the  case  remanded  to 
the  circuit  court  of  Barbour  county,  with  leave  to  plaintiffs 
to  amend  their  declaration,  if  they  be  so  advised,  and  for  a 
new  trial  of  the  case. 

Reversed. 
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CHARLESTON 
Laidley  v.  Reynolds. 

Submitted  September  7,  1905.     Decided  November  28,  1905. 

1.  Fraudulent  Conveyance— fiiiK  to  Set  Aside  Deed— Pleading — Limi- 

tations. 
A  bill  to  subject  land  of  a  wife  to  pay  a  debt  of  her  husband  on 
the  claim  that  it  was  paid  for  by  the  husband's  money,  and  con- 
veyed to  the  wife,  with  intent  to  defraud  creditors  on  the  part  of 
the  husband,  must  charge  notice  on  the  part  of  the  wife  of  the  hus- 
band's fraudulent  intent,  in  order  to  make  it  a  bill  for  relief  on  the 
claim  of  fraud  in  fact;  otherwise,  it  is  to  be  regarded  a  bill  to  annul 
a  voluntary  conveyance,  and  the  statute  limiting  suits  to  set  aside 
a  voluntary  conveyance  to  five  years  applies,     (p.  419. ) 

2.  Judgment  Lien — Death  of  Creditor — Revival  of  lien. 

The  lien  of  a  judgment  exists,  though  execution  be  suspended  by 
the  death  of  the  creditor,  and  may  be  enforced  in  equity  without 
revival,    (p.  422.) 

3.  Judgment  Lien — Enforcement  of  Lien  in  Equity — Jurisdiction. 

When  a  suit  inequity  is  brought  in  one  county  to  enforce  a  judg- 
ment upon  real  estate  in  that  county,  and  also  on  land  in  another 
county,  jurisdiction  as  to  the  land  in  such  other  county  is  not  lost 
because,  on  the  facts,  the  court  finds  that  the  land  in  the  county  of 
the  suit  is  not  liable,  but  it  may  proceed  against  the  land  in  that 
other  county,    (p.  423.) 

Appeal  from  Circuit  Court,  Kanawha  County. 

Bill  by  James  M.  Laidley,  administrator,  and  others, 
against  William  C.  Reynolds  and  others.  Decree  for  plain- 
tiffs.    Defendants  appeal. 

Reversed  and  Dismissed. 

W.  S.  Laidley,  for  appellants. 

J.  M.  Payne  and  C.  M.  Alderson,  for  appellees. 

Brannon,  President  : 

James  M.  Laidley  recovered  a  judgment  in  1874  in  the 
county  court  of  Kanawha  county  against  William  C.  Bey- 
nolds.  Laidley  brought  a  chancery  suit,  1896,  in  the  circuit 
court  of  Kanawha  county  stating  in  his  bill  that  by  deed  dated 
25th  January,  1892,  Mary  D.  McClung  and  her  husband  had 
conveyed  to  Annie  L.  Reynolds,  wife  of  William  C.  Bey- 
nolds,  two  lots  of  land  in  the  town  of  Ruffner  for  the  consid- 
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eration  of  $800,  as  recited  in  the  deed;  and  that  by  deed 
dated  30th  December,  1884,  Julia  Hopkins  and  others  had 
conveyed  to  Annie  L.  Beynolds  a  tract  of  three  hundred  and 
forty  acres  of  land  lying  in  Boone  county;  and  charging  that 
William  C.  Beynolds  had  purchased  and  paid  for  both  of 
said  properties  with  his  own  money,  and  that  his  wife  had 
paid  none  of  the  considerations  therefor;  and  that  Reynolds 
had  procured  the  conveyances  to  be  made  to  his  wife  with 
intent  to  defraud  his  creditors.  Reynolds  and  wife  filed  an- 
swers denying  all  the  charges  of  fraud,  and  pleading  the 
statute  of  limitation  of  five  years  and  laches  in  bar  of  the  suit. 
The  case  was  heard  upon  the  bill,  answers  and  depositions, 
and  a  decree  was  made  exonerating  the  Ruffner  lots  from  lia- 
bility, but  subjecting  the  Boone  county  land  to  sale  to  pay 
the  judgment,  and  Reynolds  and  wife  appealed  because  the 
decree  subjected  the  Boone  county  land  to  sale,  and  the  plain- 
tiflfs  cross-assigned  error  because  the  decree  did  not  hold  the 
Ruffner  lots  liable  to  the  judgment. 

The  plaintiff's  bill  is  defective  in  failing  to  allege  that 
Annie  L.  Reynolds  had  notice  of  the  fraudulent  intent  of  her 
husband  in  procuring  the  deeds  to  be  made  to  her,  according 
to  the  principles  laid  down  in  Scraggs  v.  Hill^  43  W.  Va.  162, 
holding  that,  "A  creditor  cannot  set  aside  a  voluntary  con- 
veyance, after  five  years  from  the  making  thereof,  without 
proof  of  actual  fraud  participated  in  by  the  parties  to  the 
transaction."  The  syllabus  includes  both  parties  as  partici- 
pating in  the  fraud  to  take  it  out  of  the  statute.  The  opin- 
ion pointedly  says  so.  The  question  depends  upon  the  con- 
struction of  sections  1  and  2,  chapter  74,  C!ode,  and  section 
14,  chapter  104.  One  construction  is,  that  section  1,  chapter 
74,  annuls  a  transfer  made  with  intent  to  defraud  creditors, 
whether  voluntary  or  on  valuable  consideration,  saving  only 
purchasers  for  value  without  notice.  Taken  alone  that  sec- 
tion would  avoid  every  fraudulent  deed  not  on  consideration 
valuable  in  law.  The  law  (outside  of  section  14)  is  surely  as 
laid  down  in  Bump  on  Fraudulent  Conveyances,  section  239: 
'*The  validity  of  a  voluntary  conveyance  depends  upon  the 
intent  of  the  party  making  it,  and  not  on  the  motive  with 
which  it  is  received.  The  proviso  at  the  end  of  the  statute 
only  extends  to  transfers  made  upon  a  good  consideration, 
and  the  only  consideration  which  is  good  within  the  meaning 
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of  the  statute  is  a  valuable  consideration.  It  is  the  innocent 
purchaser  and  not  the  innocent  donee  that  is  protected.  It 
is  the  motive  of  the  giver  and  not  the  knowledge  of  the 
acceptor  that  is  to  determine  the  validity  of  the  transfer.  If 
any  evidence  of  the  grantee's  participation  in  the  fraudulent 
intent  of  the  grantor  were  necessary,  the  mere  acceptance  of 
the  transfer  would  be  sufficient,  for  the  law  would  presume 
such  participation  from  this  fact  alone.  A  donee,  who  sets 
up  a  voluntary  conveyance  when  it  would,  if  established,  de- 
feat creditors,  participates  in  and  carries  out  the  intent  of  the 
donor."  To  the  same  effect  is  Wait  on  Fraudulent  Convey- 
ances, §§  200,  208.  Thus,  it  matters  not  whether  the  grantee 
in  a  voluntary  conveyance  has  or  has  not  notice  of  the  grant- 
or's evil  intent,  because  he  has  paid  nothing,  and  the  law 
gives  preference  to  creditors  over  him  for  that  reason.  Sec- 
tion 1  is  sweeping,  since  it  declares  all  fraudulent  transfers 
void,  excepting  only  innocent  purchasers.  Grantees  in  vol- 
untary conveyances  are  left  under  the  sweep  of  the  broad 
language  of  section  1.  The  fraud  of  the  grantor  alone  taints 
the  act,  and  his  fraud  is  by  law  attributed  to  the  grantee  as  if 
he  had  notice  of  it.  He  is  in  no  better  plight  than  the 
grantor,  because  he  has  paid  nothing.  McCue  v.  McOm^  41 
W.  Va.  p.  156.  Under  this  theory  the  first  section  deals  only 
with  certain  transfers,  namely,  those  infected  with  fraudu- 
lent intent,  whether  that  intent  is  only  in  the  mind  of  the 
grantor,  or  in  the  minds  of  both  the  grantor  and  grantee. 
Under  this  theory  notice  by  the  grantee  of  the  grantor's 
fraudulent  intent  is  immaterial,  and  therefore  need  not  be 
alleged  or  proven.  But  those  who  contest  this  theory  might 
answer  with  the  question,  What  about  section  14,  chapter  104, 
saying:  "No  gift,  conveyance,  assignment,  transferor  charge, 
which  is  not  on  consideration  deemed  valuable  in  law,  shall  be 
avoided,  either  in  whole  or  in  part,  for  that  cause  only,  un- 
less within  five  years  after  it  is  made,  suit  be  brought  for 
that  purpose?"  .Those  who  advocate  the  construction  just 
stated  might  respond  to  the  question,  that  section  2,  chapter 
74,  declares  that  "Every  transfer  or  charge  which  is  not  upon 
consideration  deemed  valuable  in  law  shall  be  void  as  to  cred- 
itors whose  debts  shall  have  been  contracted  at  the  time  it 
was  made."  They  may  say  that  section  2  deals  with  a  dif- 
ferent class  of  transfers  from  those  dealt  with  by  section  1; 
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that  section  2  brands  as  void  only  those  transfers  that  are 
simply  voluntary  and  condemns  them  only  because  voluntary; 
that  it  refers  only  to  those  transfers  not  tainted  by  fraudu- 
lent intent  either  in  grantor  or  grantee,  but  those  made  in  in- 
nocence on  the  part  of  both  parties.     They  might  say  that 
section  1  has  one  office  to  perform,  and  section  2  a  different 
office;  the  one  condemns  all  fraudulent  deeds  including  vol- 
untary deeds,  though  the  fraudulent  intent  move  only  the 
grantor;  the  other  condemns  deeds  wholly  free  from  fraudu- 
lent intent  on  the  part  of  both  parties.     They  might  argue 
that  when  section  14  of  chapter  104,  gives  the  limitation  to 
suits  to  set  aside  a  transfer  not  on  consideration  deemed  val- 
uable in  law,  it  means  those  transfei's  mentioned  in  section  2, 
chapter  74,  and  that  this  is  shown  not  only  by  the  descrip- 
tion of  the  transfer  as  being,  "not  upon  consideration  deemed 
valuable  in  law"  found  in  both  sections,  but  also  because 
section  14  declares  that  no  conveyance  "which  is  not  on  con- 
sideration deemed  valuable  in  law  shall  be  avoided     *     *     * 
foi'  that  cause  onh/^  unless  within  five  years."     Those  words 
"for  that  cause  only,"  that  is,  because  on  consideration  not 
valuable,  show  that  the  limitation  is  intended  to  apply  only 
to  deeds  avoided  by  the  statute  simply  and  only  because  vol- 
untary.    The  other  theory  or  construction  is  that  section  1 
applies  to  or  includes  a   voluntary  conveyance  made  with 
fraudulent  intent  on  the  part  of  the  grantor,  and  that  section 
14  gives  a  limitation  of  five  years  protecting  every  voluntary 
conveyance,  fraudulent  or   not  fraudulent.     It  says  that  a 
transfer  by  a  grantor  intending  fraud,  where  there  is  no  val- 
uable consideration,  is  just  as  much  a  voluntary  conveyance 
as  where  both  parties  are  innocent  of  fraud;  and  that  this 
statute  of  limitation  was  meant  to  protect  the  innocent  gran- 
tee, and  him  alone,  and  could  not  have  been  intended  to  pro- 
tect the  fraudulent  grantor,   because  he  has  nothing  to  be 
protected.     It  says  that  it  is  this  section  14  that  rules,  and 
operates  to  deny  the  application  of  the  principles  laid  down 
in  the  quotation  above  from  Bump.     What  difference  whether 
there  is  or  is  not  notice  of  fraud?     Upon  mature  considera- 
tion I  think  the  first  construction  is  sound,  and  so  think  some 
other  members  of  the  Court;  but  Sc7*agg8  v.  Hill^  43  W.  Va. 
162,  has  given  a  different  construction  to  the  statute,  and  this 
construction  having  stood  for  years  without  legislative  inter- 
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vention  we  will  adhere  to  it.  McOue  v.  McOue^  41  W.  Va. 
151,  holds  the  same  as  the  Scra^gs  case.  It  admits  on  pa^fe 
166  that  the  voluntary  conveyance  is,  under  section  2,  conclu- 
sively fraudulent,  whether  the  ^antee  had  notice  or  not; 
that  means  for  five  years.  After  five  years,  the  syllabus  says, 
there  must  be  fraud  in  fact,  that  is  in  both  parties,  because 
the  opinion,  page  169,  says:  "Unless  notice  of  the  debtor's 
actual  fraudulent  intent,  if  any,  of  his  dishonest  intention,  or 
complicity  therein,  be  in  some  way  brought  home  to  the  wife, 
the  creditor  may  no  longer  go  against  this  land  of  the  wife. 
The  lawmakers  give  the  creditor  a  plain  and  sure  remedy,  but 
upon  the  express  condition  that  he  brings  his  suit  within  five 
years  before  the  grantee  became  a  qvxtai  purchaser  for  value." 
To  hold  otherwise  than  as  we  do,  we  must  overrule  both  the 
Scraggs  and  McCue  cases,  which  we  hesitate  to  do,  especially 
as  the  Court  is  divided  three  to  two. 

The  argument  is  made  that  as  the  judgment  creditor  died 
after  judgment,  and  it  does  not  appear  to  have  been  revived 
in  the  name  of  his  administrator,  its  lien  has  ceased.  It  is 
not  necessary  to  hold  that  this  is  a  lien  for  the  purposes  of 
this  case.  A  general  debt  would  do  just  as  well.  But  very 
plainly  a  judgment  lien  on  land  does  not  cease  to  be  such  be- 
cause of  the  death  of  its  owner,  because  section  5,  chapter  139, 
Code,  makes  it  an  absolute  lien.  The  judgment  is  a  lien  by 
mere  force  of  the  statute.  When  once  it  fastens  on  the  land 
it  sticks  to  it  notwithstanding  the  death  of  either  party,  and 
may  be  enforced  in  equity  without  revival,  revival  being  nec- 
essary only  for  the  purpose  of  issuing  execution.  The  lien 
does  not  come  from  an  execution.  It  is  not  a  part  of  the 
action  in  which  the  judgment  was  rendered.  It  comes  from 
the  statute,  and  may  be  enforced  always  in  equity  under  sec- 
tion 7.  Maaswdl  v.  Leeson^  50  W.  Va.  361;  Burhridge  v. 
Higgins^  6  Grat.  120;  Taylor  Y.Splndel^  2  Id.  44;  James  v. 
Life^  82  Va  702;  Black  on  Judgments,  section  467. 

The  point  is  made  that  when  the  circuit  court  found  that 
the  Ruffner  lots  were  not  liable,  that  instant  the  Kanawha 
Circuit  court  lost  jurisdiction  and  could  not  decree  against  the 
Boone  land.  This  is  rested  on  chapter  23,  section  1,  Code, 
saying  that  a  suit  to  subject  land  to  a  debt  must  be  brought 
in  the  county  where  the  land  is.  Plainly  there  is  nothing  in 
this  point.     The  bill  proceeds  against  both  tracts.    They 
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both  are  parts  of  the  subject  matter  of  the  suit,  both  enter 
into  the  jurisdiction,  one  being  in  Kanawha  county,  thus 
giving  lawful  jurisdiction  in  that  county,  and  the  fact  that 
one  property  could  not,  because  of  want  of  evidence,  be  made 
liable  did  not  oust  the  jurisdiction  once  acquired.  Having 
jurisdiction  for  one  purpose,  the  court  gives  full  relief  upon 
all  matters  of  the  suit.  Besides,  having  jurisdiction  it  has 
power  to  sell  land  in  any  county  by  the  letter  of  section  1, 
chapter  132,  Code. 

For  the  reason  that  the  suit  was  not  begun  within  five  years 
after  the  deed  for  the  Boone  land  and  is  barred  as  a  suit  to 
set  aside  a  deed  merely  voluntary,  we  cannot  hold  it  liable, 
for  want  of  allegation  and  evidence  of  notice  by  Mrs.  Rey- 
nolds of  the  alleged  fraudulent  intent  of  her  husband.  This 
prevents  charging  the  land  on  the  ground  of  actual  fraudu- 
lent intent.  As  to  the  Ruffner  lots  upon  the  evidence  we 
conclude  that  they  were  not  purchased  with  the  means  of  the 
husband. 

We  are  asked  to  remand  the  case  to  allow  amendment  of 
the  bill.  To  allow  this  it  must  appear  from  the  proof  that 
a  case  exists  which,  on  a  bill  charging  Mrs.  Reynolds  with 
knowledge  or  participation  in  the  fraud,  could  be  sus- 
tained. Lamb  v.  Cecily  25  W.  Va.  288.  But  the  proof  does 
not  show  that  Mrs.  Reynolds  knew  of  her  husband's  indebt- 
edness to  the  plaintiff;  does  not  fix  guilt  upon  her.  We  can- 
not guess  that  such  evidence  exists,  so  that  upon  amendment 
of  the  bill  it  would  be  sustained  by  evidence.  We  cannot  re- 
mand to  let  the  plaintiff  hunt  up  new  evidence. 

Therefore,  we  reverse  the  decree  and  dismiss  the  bill. 

Reversed  and  Dismissed, 
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CHARLESTON 
««g         Rainey  v.  Freeport  Smokeless  Coal  and  Coking  Co. 
Submitted  June  17,  1905.     Decided  December  5,  1905. 


1 .  Corporations — Dissolution — Procedure 

In  a  proceeding  brought  under  s.  57,  ch.  53,  Code,  for  the  purpose 
of  dissolving  and  winding  up  the  affairs  of  a  corporation,  it  is  a  con- 
dition precedent  to  the  maintenance  of  the  suit  that  it  be  alleged 
and  proved  that  the  persons  seeking  such  dissolution  comprise  not 
less  than  one- third  in  interest  of  the  stockholders  of  the  corporation, 
(p.  426.) 

2.  Corporations — Dissolution — Procedure — Jurisdiction. 

Equity  has  jurisdiction,  at  the  suit  of  not  less  than  one-third  in 
interest  of  the  stockholders  of  a  corporation,  to  dissolve  and  wind 
up  the  affairs  of  the  corporation  upon  a  bill  filed  for  that  purpose, 
setting  forth  such  facts  Jis  show  good  cause  why  it  should  be  done. 
But  where  the  proof  fails  to  sustain  the  material  allegations  of  the 
bill,  it  will  be  dismissed,     (p.  429.) 

3.  Corporations — lieceivers— Appointment  of. 

A  stockholder,  or  creditor,  under  s.  58,  ch.  53,  Code,  may  file  a  bill 
in  equity  asking  for  the  appointment  of  a  receiver  to  take  charge  of 
and  administer  the  assets  of  a  corporation,  and  upon  sufficient  cause 
being  shown  therefor,  a  court  should  appoint  such  receiver;  but, 
when  so  appointed,  he  should  be  discharged  and  the  bill  dismissed, 
unless  the  allegations  of  the  bill  are  supported  by  the  evidence, 
(p.  429.) 

4.  Receivers — Jurisdiction^.  Special  lieceicers. 

In  order  to  give  a  court  of  equity  jurisdiction  for  the  appointment 
of  a  special  receiver  under  s.  28,  ch.  133,  Code,  there  must  be  a  suit 
pending  in  such  court  involving  the  property  of  a  corporation,  firm 
or  person,  and  it  must  be  made  to  appear  in  the  case  that  there  is 
danger  of  the  loss  or  misappropriation  of  the  property,  or  a  mate- 
rial part  thereof.  Such  suit  cannot  be  maintained  where  the  basis 
of  equity  jurisdiction  alone  is  the  appointment  of  such  receiver,  but 
there  must  be  equity  jurisdiction,  independent  of  the  application 
therefor,     (p.  429.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  W.  W.  Kainey  against  the  Freeport  Smokeless  Coal 
&  Coking  Company  and  others.  Decree  for  defendants  and 
plaintiff  appeals. 

J.  Hop  Woods,  for  appellant. 

Ice  &  Ice  and  Fred  O.  Blue,  for  appellees. 
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Sanders,  Judge  : 

In  a  bill  filed  on  the  21st  day  of  June,  1902,  in  vacation, 
before  the  Judge  of  the  circuit  court  of  Barbour  county,  the 
plaintiff,  W.  W.  Kainey,  claimed  that  the  defendant.  Free- 
port  Smokeless  Coal  and  Coking  Company,  was  organized  on 
the  21st  day  of  June,  1900,  with  a  capital  stock  of  $25,000, 
divided' into  two  hundred  and  fifty  shares  of  the  par  value  of 
one  hundred  dollars  each,  of  which  stock  Frank  H.  Sloan  had 
sixty-one  shares,  George  B.  Wade  sixty  shares,  George  B. 
Clifton  five  shares,  plaintiff  forty-two  shares,  and  David  H. 
Poling  and  Columbus  Kelley,  each,  forty-one  shares.  All  of 
these  parties,  together  with  Alman  Poling,  W.  T.  Ice,  Jr., 
John  Murdock  and  Anthony  Marteney,  were  made  defend- 
ants to  the  bill.  It  was  further  alleged  that  prior  to  the  or- 
ganization of  the  company,  the  plaintiff  was  the  equitable 
owner  of  certain  tracts  of  land  and  coal  in  Barbour  county; 
that,  being  such  owner,  he  was  solicited  by  the  defendants, 
Frank  H.  Sloan  and  George  B.  Wade,  to  join  with  them  and 
the  defendants,  J.  P.  Wade  and  George  B.  Clifton,  and  in- 
corporate themselves  into  a  coal  and  mine  operating  com- 
pany. That,  in  pursuance  to  said  solicitation;  the  defendant 
company  was  organized,  the  plaintiff  transferring  to  it  his 
interest  in  the  land  and  coal  before  mentioned;  that  the  Wades 
and  Sloan  were  to  advance  $2,500,  necessary  to  consummate 
the  purchase  of  the  property,  and  that  the  plaintiff  was  to  re- 
ceive for  his  interest  therein,  $2,500,  which  was  to  be  repre- 
sented by  124  shares  of  stock  in  the  company,  which  stock 
was  to  be  full  paid  and  non-assessable.  That  of  this  stock 
there  was  issued,  at  plaintiff's  instance,  forty-one  shares  to 
Poling  and  a  like  number  of  shares  to  Kelley,  of  which  plain- 
tiff had  since  become  the  owner,  making  him  the  owner  of 
124  shares.  It  was  further  alleged  that  the  plaintiff  had 
been,  since  the  organization  of  the  company,  its  general 
manager  and  superintendent,  and  that  it  was  indebted  to  him 
in  a  large  sum  on  account  of  his  sei'vices.  The  bill  charged 
that  the  company's  affairs  were  l^eing  mismanaged  and  its 
property  wasted,  and  prayed  that  a  receiver  might  be  ap- 
pointed to  take  charge  of  its  affairs,  that  an  injunction  might 
be  awarded  restraining  the  persons  in  possession  from  dis- 
IK>sing  of  the  property,  that  the  affairs  of  the  company  might 
be  wound  up,  its  debts  paid,  and  the  residue  of  the  property, 
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if  any,  divided  amon^  the  stockholders.  The  court  awarded 
the  injunction,  as  prayed,  and  appointed  the  plaintiff  re- 
ceiver. 

The  defendant  company  filed  its  answer,  in  which  it  denied 
that  the  stock  of  the  plaintiff.  Poling  and  Kelley,  was  to  he 
full  paid  and  non-assessable;  denied  that  the  plaintiff  was  the 
owner  of  124  shares  of  stock,  or  that  he  was  the  owner  of  any 
stock,  but  claimed  that  his  stock  had  been  forfeited  for  the 
non-payment  of  assessments;  and  denied  that  it  owed  the  de- 
fendant anything  on  account  of  his  services  as  manager,  but 
said  that  he  had  been  paid  all  that  such  services  were  rea- 
sonably worth.  In  reference  to  the  allegation  in  the  bill  that 
the  affairs  of  the  company  were  being  mismanaged,  and  its 
property  wasted,  it  was  stated  in  the  answer  that  not  only 
was  such  a  state  of  affairs  non-existent,  but  that,  on  the  con- 
trary, after  the  plaintiff  ceased  to  work  for  the  company,  its 
property  was  properly  and  carefully  taken  care  of  and 
used  for  its  sole  benefit;  that  the  plant  was  in  a  better  condi- 
tion for  mining  purposes  than  ever  before;  that  the  same 
was  not  in  a  ruined  or  damaged  condition,  but  was  in  an  im- 
proved condition,  and  more  valuable  than  it  had  ever  been. 

On  the  24th  day  of  June,  1902,  notice  having  theretofore 
been  given,  the  court  dissolved  the  injunction,  and  removed 
Rainey  as  receiver.  On  the  11th  day  of  November,  1903,  a 
decree  was  entered,  dismissing  the  plaintiff's  bill,  and  from 
this  decree  he  has  appealed. 

The  plaintiff's  suit  is  brought  under  section  57  of  chapter 
53  of  the  Code,  1899,  which  gives  to  stockholders  of  a  corpo- 
ration, not  less  than  one-third  in  interest,  the  right  to  wind 
up  its  affairs,  for  cause  shown.  His  suit  being  predicated 
upon  the  ownership  of  not  less  than  one-third  of  the  stock,  if 
he  has  failed  to  establish  the  fact  that  he  owns  such  interest, 
his  right  to  maintain  his  suit  fails,  unless  it  can  be  main- 
tained upon  some  other  ground,  which  he  now  claims  can  be 
done. 

The  plaintiff  claims  that  he  is  the  owner  of  124  shares  o  f  stock 
in  the  defendant  company.  In  order  to  own  this  number  of 
shares,  he  must  establish  the  fact  that  he  is  the  owner  of  the 
eighty-two  shares  owned  by  David  H.  Poling  and  Columbus 
Kelley.  The  evidence  shows  that  these  shares  were  issued 
to  Poling  and  Kelley  at  Rainey's  instance,  and  he  says  the 
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consideration  therefor  was  that  they  had  rendered  him  some 
assistance  in  ^ttin^:  up  the  options  on  the  property  which 
he  transferred  to  the  company.  On  September  18,  1900, 
Polin£f  and  Kelley  made  written  assi^ments  of  their  stock 
to  Frank  H.  Sloan,  one  of  the  defendants.  Rainey  claims 
that  these  assi^ments,  while  made  to  Sloan,  were  for  his 
benefit;  that  Sloan  was  to  hold  the  stock  in  trust  for  him, 
and  that  the  payment  therefor  was  to  be  taken  out  of  his 
salary  as  general  manager.  The  transfer  was  made  through 
W  illiam  A.  Wade.  Is  Rainey's  contention  supported  by  the 
evidence?  The  burden  is  upon  him  to  establish  this  fact. 
The  assignments  speak  strongly  against  him,  and  require 
clear  evidence  to  overthrow  them.  It  is  true  that  Poling 
says  that  Rainey  negotiated  the  trade  with  him,  and  that  he 
would  not  have  assigned  his  stock  had  he  known  it  was  to  be 
used  against  Rainey,  and  that  Kelley  says  he  does  not  think, 
after  acquiring  the  stock  in  the  way  in  which  he  did,  that  he 
could  have  sold  it  to  any  one  who  would  have  used  it  against 
Rainey,  yet  the  assignments  are  plain  and  unambiguous,  the 
plaintiflf  is  nowhere  mentioned  or  referred  to  in  them,  and 
both  Wade  and  Sloan  deny  that  there  was  any  agreement  or 
understanding  by  which  the  stock  was  to  be  held  for  Rainey. 
It  is  not  claimed  by  Rainey  that  he  ever  paid  one  cent  on 
the  stock,  and  what  the  consideration  for  it  was,  and  why  it 
was  to  be  assigned  for  his  benefit,  does  not  appear.  There  is 
copied  into  the  record  a  letter  written  by  Rainey  to  Wm.  A. 
Wade,  in  which  he  says:  "I  have  finally  got  Poling  and  Kel- 
ley to  agree  to  accept  your  offer  of  $150  each  for  their  stock 
and  interest  in  the  F.  S.  C.  &  C.  Co."  This  letter,  if  it  shows 
anything,  certainly  does  not  tend  to  bear  out  the  plaintiff's 
contention  that  the  stock  was  being  acquired  for  his  benefit, 
but  it  goes  strongly  to  show  that  the  stock  was  not  purchased 
for  plaintiff,  nor  by  him.  We  think  it  clearly  appears  that 
the  plaintiff  has  not  shown  himself  to  be  the  owner  of  the 
Poling  and  Kelley  stock. 

It  is  claimed  on  behalf  of  the  company  that  the  stock  of  the 
appellant  has  been,  by  a  by-law  adopted  by  the  stockholders, 
and  resolutions  passed  by  the  board  of  directors  in  pursuance 
thereto,  forfeited  for  non-payment  of  assessments  due  thereon, 
while  the  appellant  claims  that  from  the  inception  of  the  com- 
pany it  was  agreed  and  understood,  by  all  the  parties  in  in- 
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terest,  that  his  stock,  and  that  of  Poling  and  Kelley,  was  to 
be  full  paid  and  non-assessable.  This  contention  is  not  borne 
out  by  the  evidence.  At  the  first  meeting  of  the  stockholders, 
held  in  Philippi,  a  resolution  was  passed,  authorizing  the 
board  of  directors  to  make  an  assessment  on  the  stock. 
Rainey  was  not  present  at  this  meeting,  but  his  proxy  was 
held  by  Wm.  A.  Wade,  who  voted  Rainey 's  stock  in  favor  of 
this  resolution.  Besides,  in  the  assignments  made  by  Poling 
and  Kelley  to  Sloan,  it  is  provided  that  the  "shares  of  stock 
are  sold,  transferred  and  assigned  absolutely,  and  the  said 
Frank  H.  Sloan,  or  his  assigns,  is  to  pay  any  and  all  of  the 
installments,  or  assessments,  that  may  now  be  due  or  may 
hereafter  be  assessed  on  the  said  41  shares  of  stock  by  the 
Board  of  Directors  of  the  said  Freeport  Smokeless  Coal  and 
Coking  Company."  If  the  stock  was  full  paid  and  non-as- 
sessable, why  provide,  in  making  assignments  of  it,  that  the 
assignee  should  pay  installments  and  assessments?  Kelley 
and  Poling  were  present  at  the  first  meeting  of  the  stock- 
holders, at  which  the  resolution  providing  for  assessments 
was  passed,  but  they  do  not  claim  that  they  made  any  objec- 
tion to  its  passage.  Again,  the  plaintiff,  in  his  testimony, 
claims  that  there  was  a  written  agreement  to  the  effect  that 
the  stock  of  himself.  Poling  and  Kelley,  was  to  be  non-asses- 
sable, and  that  such  agreement  was  left  with  the  attorney  for 
the  company.  He  states,  in  his  examination  in  chief,  that  the 
parties  to  the  agreement  were  himself.  Poling,  Kelley,  Wm. 
A.  Wade,  and  possibly,  Sloan.  On  cross-examination,  he 
states  that  the  parties  to  the  agreement  were  Wm.  A.  Wade, 
Frank  H.  Sloan,  and  himself.  Wm.  A.  Wade  and  Frank  H. 
Sloan,  in  their  testimony,  deny  positively  that  any  such  agree- 
ment was  ever  made  and  signed,  and  these  witnesses,  and 
George  B.  Wade  and  George  B.  Clifton,  state  that  there  was 
no  agi'eement,  either  before  the  organization  of  the  company, 
or  afterwards,  that  the  stock  was  to  be  non-assessable.  The 
allegation  as  to  the  non-assessability  of  this  stock  being  de- 
nied by  the  answer,  the  burden  was  upon  the  plaintiff  to  es- 
tablish it,  and  not  only  has  he  failed  to  do  so,  but  the 
preponderance  of  the  testimony,  on  this  point,  is  clearly 
against  him. 

As  to  whether  or  not  the  provisions  of  sections  31,  32  and 
33,  of  chapter  52  of  the  Code,  providing  for  the  forfeiture  of 
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stock  for  the  non-payment  of  assessments  thereon,  have  been, 
in  this  instance,  complied  with,  it  is  not  necessary  to  deter- 
mine, inasmuch  as  we  hold  that  Rainey  is  not  the  owner  of 
one-third  of  the  stock,  and,  therefore,  not  entitled  to  main- 
tain his  suit  under  the  theory  first  advanced  and  relied  upon, 
unless  we  should  hold  that,  under  another  section,  he  is  en- 
titled to  relief. 

It  is  insisted  on  behalf  of  the  appellant  that  even  if  it  should 
be  held  that  he  is  not  entitled  under  section  57  of  chapter  53 
of  the  Code,  to  maintain  his  suit,  that  he  is  entitled  under 
section  28  of  chapter  133,  as  a  stockholder,  owning  forty-two 
shares,  to  an  accounting,  under  the  allegations  of  his  bill  to 
the  eflFect  that  the  corporation  is  being  mismanaged,  and  that 
its  property  is  being  purloined,  wasted,  lost  and  mislaid  by 
the  negligence  and  passive  permission  of  the  company.  It  is 
true  that  the  bill  alleges  these  facts,  and  the  further  fact  that 
the  plaintiff  had  made  application,  through  the  officers  of  the 
company,  to  institute,  if  necessary,  such  legal  proceedings  as 
were  proi)er  for  the  payment  of  its  debts,  winding  up  its  af- 
fairs, dissolving  its  corporate  existence,  and  dividing  its  sur- 
plus, if  any,  after  the  payment  of  its  debts,  among  its  stock- 
holders, but  that  the  company  and  its  officers  had  refused  to 
do  so.  Section  28  of  chapter  133  provides  that  a  court  of 
equity  may,  in  any  proper  case  i)ending  therein,  in  which  the 
property  of  a  corporation  is  involved,  and  there  is  danger  of 
the  loss  or  misappropriation  of  the  same,  or  a  material  part 
thereof,  appoint  a  special  receiver  of  such  property,  or  of  the 
rents,  issues  and  profits,  or  both.  This  section  is  designed  to 
give  to  a  court  of  equity  power  to  appoint  a  receiver  in  any 
case  pending  in  such  court,  in  order  to  preserve  the  subject 
matter  of  the  litigation  until  the  suit  is  determined.  In  order 
to  have  the  appointment  of  a  receiver  under  its  provisions, 
there  must  be  a  separate  and  distinct  ground  of  equity  juris- 
diction— a  pending  suit.  Grantliam.  v.  Lucas^  Trustee  etal., 
15  W.  Va.,  425;  Beard  v.  ArhtickU,  19  W.  Va.,  145; 
McCandless  v.  Warner^  26  W.  Va.,  754.  In  this  case,  the 
plaintiff  is  not  entitled  to  the  appointment  of  a  receiver,  on 
the  ground  that  he  is  a  creditor  of  the  corporation,  because 
he  has  an  adequate  remedy  at  law  for  the  collection  of  his 
debt.  A  receiver  should  never  be  appointed  until  the  legal 
remedy  is  exhausted.     "Having  already  shown  that  the  aid 


Digitized  by 


Google    


430        Rainey  V,  Feeeport  Smokeless  C.  &  C.  Co.         [58 

of  a  receiver  is  extended  only  in  behalf  of  creditors  who  have 
fully  exhausted  their  remedy  at  law,  it  follows,  necessarily, 
that  the  jurisdiction  will  not  be  exercised  in  favor  of  mere 
general  creditors  whose  rights  rest  only  in  contract,  and  are 
not  yet  reduced  to  judgment,  and  who  have  acquired  no  lien 
upon  the  property  of  the  debtor."  High  on  Receivers,  sec. 
406. 

In  this  case  the  appointment  of  a  receiver  is  not  sought  as 
an  incident  to  the  main  object  of  the  litigation,  for  the  pur- 
pose of  protecting  the  property  of  the  corporation,  but  is 
sought  for  the  purpose  of  winding  up  its  affairs,  and  is  the 
basis  for  equity  jurisdiction.  If,  under  the  allegations  of  his 
bill,  the  plaintiff  sets  forth  such  good  cause  required  by  stat- 
ute as  to  entitle  him  to  relief,  his  case  would  come  within  the 
provisions  of  section  58  of  chapter  53,  Code:  "When  a  cor- 
poration expires  or  is  dissolved  or  before  its  expiration  or 
dissolution,  upon  sufficient  cause  being  shown  therefor,  such 
court  as  is  mentioned  in  the  preceding  section,  may  on  appli- 
cation of  a  creditor  or  stockholder,  appoint  one  or  more  per- 
sons to  be  receivers  to  take  charge  of  and  administer  its 
assets,"  etc.  Swing  v.  Bentley  cfe  Gemoig  Furniture  Co.^ 
45  W.  Va.  283;  Rathhone  v.  Gas  Co.,  31  W.  Va.  796; 
Crumlish  V.  R.  R.  Co.,  28  W.  Va.  624.  But  even  if  the  al- 
legations of  the  bill  show  such  good  cause  as  is  contemplated 
by  the  provisions  of  this  section,  still,  in  order  to  entitle  the 
plaintiff  to  relief,  the  allegations  must  be  proved.  These  al- 
legations are  denied  by  the  answer,  and  the  proof  taken 
wholly  fails  to  substantiate  them.  On  the  contrary,  it  is 
shown,  by  a  clear  preponderence  of  the  testimony,  that  the 
affairs  of  the  company,  since  the  appellant  ceased  to  work  for 
it,  have  been  managed  in  a  successful,  businesslike  manner; 
that  the  output  of  the  plant  has  been  increased,  and  that  it  is 
now  a  solvent  and  going  concern. 

Inasmuch  as  we  hold  that  the  plaintiff  is  not  entitled  to  re- 
lief under  the  provisions  of  section  58  of  chapter  53,  we  deem 
it  unnecessary  to  decide,  whether  or  not  the  forty-two  shares 
of  stock,  claimed  to  be  owned  by  him,  have  been  legally  de- 
clared forfeited  by  the  corporation. 

The  appellant  excepted  to  that  part  of  the  depositions  ta- 
ken on  behalf  of  the  appellee  company  which  purports  to 
state  what  the  proceedings  of  the  stockholders  and  directors 
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meetings  of  the  defendant  company  were,  for  the  reason  that 
the  official  record,  properly  certified,  is  the  only  proper  evi- 
dence thereof,  and  the  contents  thereof  cannot  be  testified  to 
by  witnesses,  and  cites  the  case  of  Hoe  v.  T(yivn  of  Philippic 
45  W.  Va.  785,  in  support  of  his  exception.  That  case  has 
reference  to  the  manner  of  proving  the  records  of  a  munici- 
pal, and  not  of  a  private,  corporation,  and  is  not  applicable 
here'  In  this  case  the  records  of  the  defendant  company 
were  introduced  by  the  secretary  of  the  defendant,  who  had 
charge  of  them,  and  who  wrote  the  minutes  of  the  meetings. 
The  secretary  does  not  attempt  to  state  what  the  proceedings 
of  the  meetings  were,  but  he  identifies  and  examines  the  reso- 
lutions introduced  as  being  the  ones  which  appear  upon  the 
records  of  the  defendant  company,  kept  by  him.  This  was 
entirely  proper.  In  the  case  of  C.  dk  O.  Ry.  Co.  v.  Trails 
et  al,y  57  W.  Va.  641,  it  is  said:  *'When  the  controversy  is 
between  stockholders,  concerning  their  interests  in  the  corpor- 
ation, and  involves  the  consideration  of  the  acts  of  the  cor- 
poration as  affecting  directly  its  status  and  indirectly  their 
interests,  the  records  and  books  are  admissible  if  authenti- 
cated by  showing  that  they  are  the  records  and  books  of  the 
corporation  and  have  been  regularly  kept  as  such.  This  is 
done  by  calling  as  a  witness  the  secretary  or  other  recording 
officer,  if  he  can  be  had." 

For  the  foregoing  reasons,  we  see  no  error  in  the  decree  of 
the  circuit  court,  and  the  same  is  affirmed. 

Afirmed, 


CHARLESTON 
Miller  et  aZ.^  Executors,  &c.,  v.  Mitchell  et  al.  ^     sie 

Submitted  September  8,  1905.     Decided  December  5,  1905. 

1.    Trial  Court — Continuance — Discretum — Review. 

A  trial  court  has  a  wide  judicial  discretion  in  passing  upon 
a  motion  for  a  continuance,  and  unless  its  action  appears  to  be 
plainly  wrong,  it  will  not  be  reversed,    (p.  434.) 
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2.  Pleading — Amendnunt,  When  Allowed. 

* 'Before  a  court  should  allow  an  amended  answer  to  be  filed,  it 
ought  to  be  satisfied  that  the  reasons  for  it  are  cogent  and  satisfac- 
tory; that  the  mistakes  to  be  corrected  or  facts  to  be  added  are 
made  highly  probable,  if  not  certain;  that  they  are  material;  that 
the  party  has  not  been  guilty  of  negligence;  and  that  the  mistakes 
have  been  ascertained,  and  the  new  facts  have  come  to  the  knowl- 
edge of  the  party,  since  the  original  answer  was  filed.*' — Faulty  v. 
J^oar,  35  W.  Va.  70.     (p.  436. ) 

3.  Trust  Dked — Trustee,  Potcers  of— Payment  to  Trustee. 

The  powers  of  a  trustee  are  limited  by  the  instrument  creating 
the  trust.  And  where  a  deed  of  trust  is  given  to  secure  a  debt,  the 
trustee,  as  such,  has  no  power  to  receive  payment  of  the  debt,  and 
discharge  the  debtor,  where  the  deed  has  not  expressly  conferred 
such  power,     (p.  437.) 

4.  Trust  Deed—  Personal  Representatives— Foreclosure— Application  of 
Personalty. 

Where,  after  the  death  of  the  grantor,  it  is  necessary  to  invoke 
equity  jurisdiction  to  foreclose  a  deed  of  trust  upon  specific  real 
estate,  given  to  secure  a  debt,  the  court  ought  to  require  the  per- 
sonal estate  in  the  hands  of  the  administrator  to  be  first  ascer- 
tained, and  determine  how  much  of  it  is  applicable  to  the  payment 
of  the  trust  debt,  and  should  require  it  to  be  so  applied  before  it 
decrees  a  sale  of  the  land  in  satisfaction  thereof,     (p.  438.) 

Appeal  from  Circuit  Court,  Roane  County. 
Bill  by  Warren  Miller  and  others  against  S.  E.  Mitchell 
and  others.     Decree  for  plaintiflFs,  and  defendants  appeal. 

Heversed. 

J.  A.  A.  Vandale,  for  appellants. 
Walter  Pendleton,  for  appellees. 

Sanders,  Judge; 

This  is  a  suit  in  equity,  brought  by  Warren  Miller  and 
others,  executors  of  R.  S.  Brown,  deceased,  against  the 
estate  of  C.  T.  Mitchell,  deceased,  B.  M.  Hensley,  and  others, 
to  enforce  the  lien  of  a  trust  deed.  In  the  bill  .it  is  alleged 
that  on  the  28th  day  of  January,  1888,  C.  T.  Mitchell  exe- 
cuted to  Thomas  Ferrell  and  R.  S.  Brown,  five  notes,  four 
of  which  were  for  $100  each,  payable  at  one,  two,  three  and 
four  years,  respectively,  and  the  other  for  $97.50,  payable 
at  five  years;  that  Ferrell  assigned  his  interest  in  the  notes 
to  Brown;  that  afterwards,  on  the  4th  day  of  June,  1888, 
Mitchell  and  wife  executed  to  A.  B.  Wells,  trustee,  a  deed 
of  trust  on   forty-nine   and   three-fourth   acres  of   land,  in 
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Roane  county,  to  secure  the  payment  of  said  notes;  that 
Mitchell,  in  his  life  time,  and  subsequent  to  the  execution  of 
the  deed  of  trust,  conveyed  ten  acres  of  said  land  to  B.  M, 
Hensley,  and  the  residue  thereof  to  J.  C.  Dillard;  that  both 
Brown  and  Mitchell  had  died  before  the  institution  of  the 
suit.  Mitchell  left  surviving  him  his  widow,  and  four  chil- 
dren, infants,  who,  together  with  Wells,  trustee,  W.  B. 
Mathews,  sheriff  or  Roane  county,  and  as  such  administrator 
of  C.  T.  Mitchell,  deceased,  J.  C.  Dillard  and  B.  M.  Hensley, 
are  made  defendants  to  the  bill.  Jurisdiction  is  predicated 
upon  the  fact  of  the  removal  of  Wells,  the  trustee,  to  the 
city  of  Washington,  and  that  he  declines  to  act  as  such  trus- 
tee; the  death  of  C.  T.  Mitchell,  and  the  unsettled  condition 
of  the  accounts.  The  bill  was  filed  at  July  rules,  1900,  and 
at  the  August  term  following,  Dillard  and  Hensley  tendered 
their  joint  demurrer,  and  Wells,  trustee,  and  Mathews, 
sheriff,  and  as  such  administrator,  tendered  their  separate 
demurrers,  to  the  bill,  all  of  which  demurrers  were  over- 
ruled. Thereupon,  Dillard  and  Hensley  tendered  their  joint 
answers,  in  which  is  alleged  that  the  trustee.  Wells,  was  the 
attorney  for  Brown,  and  that  Mitchell  had,  at  various  times^ 
I)aid  him  sums  of  money,  and  in  addition  thereto  had  turned 
over  to  him  several  notes  as  collateral  security,  to  be  applied 
on  said  trust  debt,  which  notes  were  collected  by  Wells,  and 
the  proceeds  turned  over  to  Brown,  but  the  amounts  thereof 
were  never  accounted  for  to  Mitchell;  and  the  answer  further 
alleged  that  the  payments,  and  collections  aforesaid,  were 
sufficient  to  pay  off  and  discharge  the  lien  of  the  trust 
deed,  and  that,  in  fact,  a  greater  amount  than  necessary  for 
that  purpose  was  paid.  There  were  filed  with  said  answer 
several  receipts,  given  by  Wells  to  Mitchell,  for  money 
which,  it  is  stated  therein,  was  to  be  applied  on  the  trust 
debt.  At  the  same  term,  the  administrator,  Mathews,  filed 
his  answer,  setting  up  substantially  the  same  facts.  The 
trustee,  Wells,  filed  no  answer.  A.  E.  Kenney  was  appointed 
guardian  ad  litem  for  the  infant  defendants,  and  by  another 
order  entered  at  said  term,  was  appointed  a  commissioner  to 
take  and  state  an  account  between  the  parties.  Kenney,  be- 
ing gua/rdian  ad  litem  for  the  infants,  and,  therefore,  incom- 
petent to  act  as  commissioner,  on  November  26,  1902,  a 
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decree  was  entered  appointing  S.  E.  Boggess  commissioner 
in  his  stead. 

The  commissioner  gave  notice  that  on  the  18th  day  of  Feb- 
ruary, 1903,  he  would  proceed  to  execute  the  decree  of 
reference,  which  notice  was  accepted  by  all  the  parties  to 
the  suit.  After  several  continuances,  the  report  was  closed 
on  the  9th  day  of  March,  the  commissioner  allowing  credits 
of  $60.00,  and  reported  a  balance  due  on  the  trust  debt  of 
$681.82.  Said  report  was  returned  and  filed  on  the  24th  day 
of  March,  1903,  and  on  the  7th  day  of  April,  following, 
the  defendants,  Dillard  and  Hensley,  tendered  and  asked 
leave  to  file  their  amended  answer,  to  which  plaintiffs  ob- 
jected, which  objection  was  sustained.  Thereui>on,  said 
defendants  moved  for  a  continuance  of  the  cause,  and  ten- 
dered in  support  of  their  motion  the  affidavit  and  supple- 
mental affidavit  of  J.  A.  A.  Vandale,  their  attorney,  which 
motion  was  resisted  by  plaintiffs,  who  filed  in  opposition 
thereto  the  affidavit  of  the  commissioner,  Boggess.  The 
•court  refused  to  continue  the  cause,  and  entered  the  decree 
^complained  of. 

The  first  assignment  of  error  is  to  the  action  of  the  court 
in  refusing  to  continue  the  cause.  In  the  affidavit  filed  in 
support  of  said  motion,  it  is  stated  that  on  the  15th  day  of 
March,  1903,  the  affiant  prepared  a  notice  to  take  the  depo- 
sition of  A.  B.  Wells  in  the  General  Land  Office  at  Wash- 
ington, on  the  23rd  day  of  March,  and  that  said  notice  was 
Accepted  by  plaintiffs;  that  on  the  20th  day  of  March,  he 
received  a  letter  from  Wells,  stating  that  his  deposition 
<;ould  not  be  taken  in  the  General  Land  Office,  inasmuch  as 
he  had  no  office  therein,  and  that  he  knew  of  no  special  place 
where  it  could  be  taken,  and  that  as  J.  G.  Schilling  was  his 
attorney,  he  would  not  take  any  steps  in  the  matter  without 
his  advice;  that  not  being  acquainted  in  the  city  of  Washing- 
ton, the  time  was  too  short  since  receiving  the  letter  from 
Wells  for  affiant  to  ascertain  a  suitable  place  for  taking  his 
deposition,  and  give  notice  thereof  as  required  by  law.  The 
affidavit  further  stated  that  affiant  was  informed  and  believed 
that  the  defendants  would  be  able  to  prove  by  Wells  that  he 
was  the  agent  and  attorney  for  R.  S.  Brown,  and  was  acting 
as  such  when  the  payments  were  made  to  him  on  the  trust 
debt,  and  that  Wells  paid  over  the  same  to  Brown,  and  his 
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personal  representatives,  and  took  receipts  therefor.  That 
affiant  and  the  defendants  did  not  know  of  any  one  else  by 
whom  said  facts  could  be  proven  until  the  21st  day  of  March, 
1903,  when  affiant  was  first  informed,  and  believed,  that  the  fact 
of  the  said  A.  B.  Wells  being  the  attorney  and  agent  of  the 
said  R.  S.  Brown  at  the  time  aforesaid  could  be  proven  by  sev- 
eral other  witnesses,  named,  who  reside  in  said  Eoane  county, 
some  fifteen  miles  from  the  court  house,  whose  depositions 
could  not  be  taken  in  time  to  be  read  as  evidence  in  behalf  of 
the  defendants  at  the  term  at  which  the  affidavit  was  filed. 
The  affidavit  sets  forth  the  materiality  of  the  evidence,  and 
states  that  if  the  parties  are  given  time,  the  affiant  has  no 
doubt  but  that  it  will  be  obtained. 

As  has  been  noted,  Wells  entered  his  demurrer  to  the  bill  at 
the  August  term,  1900,  and  while  the  affidavit  for  continu- 
ance sets  forth  the  reasons  why  it  was  impossible  to  take  his 
depositions  between  the  loth  day  of  March,  1903,  the  time  at 
which  notice  was  given,  and  the  time  at  which  the  motion  for  a 
continuance  was  made,  yet  it  does  not  offer,  or  attempt  to 
offer,  any  reason  or  excuse  why  his  deposition  was  not  taken 
within  the  period  which  elapsed  between  the  time  of  filing  his 
demurrer  and  the  time  of  giving  such  notice.  It  nowhere 
appears  in  the  affidavit  that  any  diligence  whatever  was  used 
to  secure  the  deposition  of  Wells  during  the  time  the  cause 
was  pending.  From  the  very  nature  of  the  pleadings  filed 
by  the  defendants,  they  were  bound  to  know  that  his  evi- 
dence was  material  to  their  defense — in  fact,  of  the  most 
vital  importance  to  them.  And  while  the  affidavit  states  that 
the  other  parties  named  therein  will  testify  that  Wells  was 
the  agent  and  attorney  of  Brown,  yet  it  omits  to  state  that 
they  will  testify  that  he  was  such  agent  as  to  the  matter  in 
controversy  here.  '*Upon  any  ground,  and  under  all  the 
circumstances  surrounding  the  case,  the  matter  of  continu- 
ance rests  in  the  sound  discretion  of  the  trial  court,  and  unless 
it  clearly  appears  that  such  discretion  has  been  abused,  the 
action  of  the  court  in  overruling  a  motion  for  a  continuance 
will  not  be  disturbed."  Coal  Co,  v.  Railroad  Co.^  57  W. 
Va.  470.  In  the  light  of  all  the  circumstances,  we  cannot  say 
that  the  court  erred  in  overruling  the  motion,  the  affidavit, 
taken  altogether,  not  showing  that  the  defendants  had  used 
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that  degrree  of  diligence  in  preparing  their  defense  which  en- 
titled them  to  a  continuance. 

The  second  assignment  of  error  is  to  the  action  of  the  court 
in  refusing  to  permit  the  amended  answer  of  the  defendants, 
Dillard  and  Hensley,  to  be  filed.  This  answer  was  tendered 
after  the  report  of  the  commissioner  had  been  returned,  and 
at  the.  same  term  at  which  it  was  filed.  In  this  answer  it  is 
alleged  that  Wells  was  the  attorney  for  R.  S.  Brown,  and 
received  the  payments  made  to  him  by  Mitchell  in  tliat 
capacity,  and  that,  after  the  death  of  Brown,  said  Wells  was 
the  attorney  for  his  executors.  The  only  new  matter  in  the 
amended  answer,  which  was  not  contained  in  the  original 
answer,  is  that  Wells  was  the  attorney  for  the  executors  of 
Brown.  "Before  a  court  should  allow  an  amended  answer 
to  be  filed,  it  ought  to  be  satisfied  that  the  reasons  for  it  are 
cogent  and  satisfactory;  that  the  mistakes  to  be  corrected  or 
facts  to  be  added,  are  made  highly  probable,  if  not  certain; 
that  they  are  material;  that  the  party  has  not  been  guilty  of 
negligence;  and  that  the  mistakes  have  been  ascertained,  and 
the  new  facts  have  come  to  the  knowledge  of  the  party,  since 
the  original  answer  was  filed. "  Foiitty  v.  Poar^  35  W.  Va. 
70.  There  is  no  apparent  reason  why  the  fact  of  Wells  being 
attorney  for  the  executors,  if  such  were  the  fact,  could  not 
as  well  have  been  known  to  the  defendants  at  the  time  of  the 
filing  of  the  original,  as  at  the  time  of  filing  the  amended, 
answer.  Brown  died  on  February  16,  1891,  and  some  of  the 
receipts  filed  with  the  original  answer  are  dated  before,  and 
some  after,  his  death.  The  defendants  certainly  knew  in 
what  capacity  all  of  these  receipts  from  Wells  were  given,  at 
the  time  they  were  filed,  and  knowing  this,  it  should  have 
been  alleged  in  the  original  answer. 

The  defendants  excepted  to  the  commissioner's  report,  on  the 
ground  that  the  conunissioner,  in  making  the  same,  refused  to 
hear  or  consider  the  evidence  offered  by  the  defendants  to  show 
the  payment  of  the  debt  reported  therein.  In  returning  his 
report,  the  commissioner,  si)eaking  in  regard  to  said  excep- 
tions, says  it  is  not  true,  as  stated,  that  he  refused  to  consider 
any  evidence  offered  by  the  defendants  to  prove  the  credits 
claimed,  but  that  he  refused  to  allow  credits  claimed  as  set 
forth  in  the  exhibits  filed  with  the  answer  of  the  defendants 
Dillard  and  Hensley,  "for  the  reasons  that  said  exhibits  was 
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the  only  evidence  offered  by  any  of  the  defendants  to  prove 
said  payments,  and  your  commissioner  was  of  the  opinion 
that  said  exhibits,  considered  alone,  was  improper,  incompe- 
tent and  insufficient  evidence  to  prove  the  payments  and 
credits  claimed  by  the  answers  filed  in  this  cause."  We  do 
not  think  that  the  court  erred  in  confirming  the  report  of  the 
commissioner.  The  burden  of  proof  was  upon  the  defendants 
to  show  that  Wells  was  the  attorney  for  Brown,  and  that  in 
receiving  the  payments,  he  was  acting  as  such  attorney. 
This  they  nowhere  attempt  to  show,  but  content  themselves 
by  filing  as  exhibits  with  their  answer  the  several  receipts 
from  Wells.  As  trustee,  he  had  only  such  powers  as  are 
conferred  upon  him  by  statute,  and  by  the  terms  of  the  in- 
strument creating  the  trust,  and  the  power  to  receive  pay- 
ment of  the  trust  debt  is  not  included  in  them.  *'As  a  gen- 
eral rule  a  trustee's  authority  over  the  trust  property  is  defined 
and  limited  by  the  instrument  creating  the  trust;  and  he 
should  be  guided  strictly  by  its  provisions."  Atkinson  v. 
Beckett,  34  W.  Va.  584. 

And  it  is  claimed  as  error  that  the  commissioner  calculated 
the  interest  on  all  four  of  the  notes  from  their  date  to  Octo- 
ber 26,  1899,  and  to  that  added  the  principal  of  the  notes, 
and  then  deducted  the  $60.00  payment  therefrom.  The  de- 
fendants claim  that  the  commissioner  should  have  applied  the 
$60.00  credits  on  the  note  on  which  they  were  endorsed,  and 
not  upon  all  of  them.  This  contention  is  correct,  and  it  was 
error  to  calculate  the  interest  in  the  manner  in  which  it  was 
done,  but  for  this  error  we  cannot  reverse,  because  the 
erroneous  amount  is  only  $22.58,  and  not  sufficient  to  give 
this  Court  jurisdiction;  but,  as  the  case  must  be  reversed  for 
other  error,  it  should  be  corrected  by  the  lower  court  in  the 
future  progress  of  the  case.  It  is  also  assigned  as  error  that 
the  commissioner  failed  to  give  credit  for  the  item  of  $5.00, 
stated  on  the  back  of  the  first  note  as  having  been  paid  to 
Rohr  for  printing  notice  of  sale.  This  amount  does  not 
affirmatively  appear  to  be  a  payment  on  the  indebtedness. 
Before  the  commissioner  should  allow  it,  it  must  so  appear. 
The  burden  is  upon  the  defendants  to  show  payments.  We 
cannot  say  that  this  amount  should  have  been  credited,  and, 
therefore,  cannot  hold  that  it  was  error  for  the  commissioner 
to  disallow  it. 


Digitized  by 


Google 


438  McNeely  v.  South  Penn  Oil  Co.  [58 

Counsel  for  the  defendants  make  the  further  claim  that  the 
administration  accounts  of  the  decedent,  Mitchell,  should 
have  been  settled,  and  the  personal  assets  first  applied  to  the 
discharge  of  the  indebtedness.  Where  the  grantor  is  dead, 
and  it  is  necessary  to  invoke  equity  jurisdiction  to  enforce  a 
deed  of  trust  upon  specific  real  estate,  given  to  secure  a  debt, 
it  is  necessary,  before  decreeing  a  sale  of  the  real  estate,  to  have 
settlement  of  the  administration  accounts,  and  first  apply  the 
personal  assets  to  the  discharge  of  the  debt  secured  by  such 
deed  of  trust.  It  is  held  in  Bierne  v.  Brown^s  Admr.^  et  al.^ 
10  W.  Va.  748,  that  in  a  suit  brought  to  enforce  a  vendor's 
lien  against  the  estate  of  a  vendee,  after  his  death,  the  court 
ought  to  require  the  personal  estate  in  the  hands  of  the  ad- 
ministrator to  be  first  ascertained,  and  to  determine  how 
much  of  it  is  applicable  to  the  payment  of  the  purchase  money, 
and  should  require  it  to  be  so  applied  before  it  decrees  a  sale 
of  the  land  to  pay  the  lien.  And  Judge  Green,  in  delivering 
the  opinion  of  the  Court  in  that  case,  said:  "And  though  a 
debt  so  contracted  be  a  lien  on  particular  real  estate  by  a 
mortgage,  or  a  vendor's  lien,  this  general  rule  would  still  be 
applicable,  because  the  debt  was  originally  a  personal  obliga- 
tion on  the  interstate  and  the  lien  on  the  particular  real  estate 
should  be  regarded  merely  as  a  collateral  security."  Laidley 
V.  Kllne^  Adiiix.^  8  W.  Va.  219;  Williams  v.  Buster^  5  W. 
Va.  342;  Samerville  v.  Somerville,  26  W.  Va.  484. 

The  decree  being  erroneous,  it  is  reversed,  and  the  cause 
remanded. 

Reversed, 


CHARLESTON 

68      438 

^^ 1?^  McNeely  v.  South  Penn  Oil  Company. 

Submitted  September  15,  1905.     Decided  December  5,  1905. 

1.     Tenancy  in  Coboion — Waste— Accounting. 

The  basis  of  accounting,  between  tenants  in  common,  joint  ten- 
ants and  coparceners,  for  waste,  effected  by  the  extraction  of  petro- 
leum oil  from  the  common  property,  under  circumstances  which 
make  it  reasonably  certain  that  the  party,  so  taking  oil,  acted  with- 
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out  fraud  and  under  the  belief  of  good  title  in  himself  to  the  whole 
of  the  property,  though  not  without  notice  of  defect  of  title,  is  the 
value  of  all  the  oil  produced  from  the  land,  less  the  whole  cost 
of  its  production,  including  the  cost  of  drilling  producing  wells, 
(p.  440.) 

2.  Oil  Lease  by  Co-Ten  ant. 

If  one  co-tenant  execute  an  oil  lease,  purporting  to  cover  the 
whole  of  the  common  property,  under  which  the  lessee  produces  oil, 
delivering  to  the  lessor  part  thereof  as  royalty,  it  is  proper  to  re- 
quire the  lessor  and  lessee  jointly  to  make  reparation  to  the  injured 
co-tenant,  and  to  order  satisfaction  of  the  decree  against  them  to 
be  made  out  of  proceeds  of  the  oil  in  the  hands  of  the  special  re- 
ceiver in  the  cause,     (p.  446.) 

3.  Oil  Lease  by  Co-Tenant— i>ama^e«. 

In  such  case,  rentals  received  by  the  co-tenant  in  possession  for 
delay  in  drilling,  under  a  provision  of  the  lease,  constitute  no  part 
of  the  damages  and  should  not  be  included  in  the  decree,  nor  are 
they  to  be  accounted  for  as  rents  and  profits,  unless  the  lease  is 
ratified  or  acquiesced  in  by  the  other  co-tenant,     (p.  445.) 

4.  O.  L  Lease  by  Co-Tenant — Ratification  of  J^ase. 

A  mere  demand  for  discovery  as  to,  and  accounting  for,  such 
rentals  in  a  bill  expressly  denying  the  title  of  the  lessor  and  validity 
of  the  lease,  does  not  amount  to  a  ratification  or  adoption  of  the 
lease,     (p.  445.) 

Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  G.  B.  McNeely  and  others  against  the  South  Penn 
Oil  Company  and  others.  From  the  decree  defendant  oil 
company  appeals,  and  plaintiffs  file  cross-appeal. 

Modified  and  Ajfflnned. 

See  46  S.  E.  499. 

A.  B.  &  R.  F.  Fleming  and  C.  Powell,  for  appellants. 

Erskine  &  Allison  and  R.  W.  McCoy,  for  appellee, 
Corning  Oil  Co. 

Thos.  p.  Jacobs,  Edward  A.  Brannon,  Frank  V.  Iams 
and  Thos.  R.  Horner,  for  appellees,  G.  B.  McNeely,  et  aL 

POFFENBARGER,  JuDGE  : 

In  this,  the  second  appeal  in  McNeely \,  South  PennOilCom- 
party ^  the  disposition  of  the  first  appeal  in  which  is  reported 
in  52  W.  Va.  616,  where  all  the  facts  out  of  which  the  ques- 
tions then  presented  arose,  are  fully  stated,  the  principal 
question  is  the  basis  on  which  the  accounting  for  the  oil  pro- 
duced shall  be  made.     After  the  case  went  back  to  the  circuit 
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court,  the  South  Penn  Oil  Company  filed  its  second  amended 
and  supplemental  answer,  claiming  the  right  to  account  on 
the  basis  of  the  value  of  the  oil  in  place,  which,  it  was  aver- 
red, was  the  value  of  one-eighth  of  all  the  oil  produced. 
Upon  exception  to  the  answer,  so  much  of  it  as  set  up  this 
claim,  was  stricken  out  by  the  court.  Then  the  cause  was 
re-committed  to  commissioner  Basil  T.  Bowers  to  take  further 
testimony  and  to  ascertain  and  report  the  amount  and  value 
of  all  the  oil  obtained  from  the  land  occupied  by  said  com- 
pany with  its  oil  operations,  the  amount  and  value  of  such 
part  thereof  as  had  been  received  by  John  W.  Starkey,  the 
lessor,  and  the  amount  of  money  expended  by  said  oil  com- 
pany in  operating  for  and  producing  the  oil  so  obtained  by  it. 
The  special  receiver  in  the  case  and  the  Eureka  Pipe  Line 
Company  were  required  to  report  the  amounts  of  oil  received 
by  them,  respectively,  and  the  disposition  made  thereof,  and 
the  prices  at  which  any  of  it  had  been  sold.  The  commis- 
sioner reported  that  the  South  Penn  Oil  Company  had  taken, 
from  the  seventy-four  acres  of  land  occupied  by  it,  oil  amount- 
ing in  value  to  $47,800.75,  of  which  amount  $3,592.11  had 
been  paid  by  it  to  J.  W.  Starkey,  the  lessor,  as  royalty,  and  that 
the  cost  of  producing  the  whole  amount  of  oil  thus  obtained 
had  been  $35,698.24,  making  the  sum  of  $12,102.51,  the  value 
of  the  production  from  said  land,  less  the  cost  thereof.  To 
this  report  both  the  plaintiffs  and  the  South  Penn  Oil  Com- 
pany excepted,  the  former  because  the  commissioner  had  al- 
lowed the  cost  of  production  to  be  taken  out  of  the  value  of 
the  oil,  and  the  latter  because  the  commissioner  had  refused 
to  find  and  report,  as  the  amount  due  the  plaintiffs,  the  one- 
half  of  one-eighth  of  all  the  oil  produced.  The  court  over- 
ruled all  the  exceptions  and  decreed  to  the  plaintiffs,  on  ac- 
count of  oil  produced,  the  sura  of  $6,051.25,  and,  in  addition 
thereto,  $138.67,  one-half  of  the  cash  rentals  which  had  been 
paid  to  Starkey,  making  a  total  of  $6,189.92.  From  this 
decree,  the  South  Penn  Oil  Company  api)ealed,  assigning 
numerous  errors  in  the  decree,  and  McNeely  and  others,  the 
plaintiffs,  obtained  a  cross-appeal,  on  which  they  complain  of 
the  allowance,  out  of  the  fund,  of  the  cost  of  production. 

The  court  adopted  the  rule  and  principle  declared  and 
applied  in  Williamson  v.  Jones,  43  W.  Va.  562.  On  both  sides, 
the  equity  and  legality  of  that  rule  is  denied,  and,  for  McNeely 
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and  others,  it  is  asserted  that  the  Court  never  intended  to 
prescribe,  in  that  case,  a  general  rule  for  the  government  of 
ordinary  cases  of  this  kind.  In  this  connection,  they  point 
to  the  language  used  by  the  Court  in  the  syllabus,  which  is, 
"Under  the  circumstances,  a  party  taking  petroleum  oil  un- 
lawfully is  allowed  all  costs  of  production,  including  costs  of 
boring  productive  wells,  as  a  set-off  against  rents  and  profits." 
The  phrase,  "under  the  circumstances,"  is  made  the  basis  of 
the  argument,  and  the  character  of  the  sale,  magnitude  of 
the  production  and  the  cost  thereof,  are  relied  upon  as  the 
circumstances  which,  in  the  opinion  of  the  Court,  justified 
the  formulation  of  the  proposition  above  stated  as  a  rule  for 
the  special  case.  As,  in  this  case,  the  lessor  and  his  tenant 
were  not  purchasers  at  a  judicial  sale,  as  in  the  case  of  Jones, 
and  the  production  is  not  large,  and  the  defect  in  the  title  of 
the  lessor  was  disclosed  by  the  records,  it  is  insisted  that  this 
case  cannot  be  assimilated  to  that  of  Williamson  v.  Jones^ 
and  that,  therefore,  the  law  of  that  case,  on  the  subject  of 
the  basis  of  accounting,,  has  no  application  here.  Counsel 
for  the  South  Penn  Oil  Company  declare  that  the  basis  of 
settlement  adopted  is  contrary  to  the  great  weight  of  author- 
ity, which  is  to  the  effect  that  when  one  co-tenant,  acting  in 
^ood  faith,  not  fraudulently,  but  under  a  mistake,  either  of 
law  or  fact,  commits  waste  in  extracting  oil  or  removing  coal 
or  other  minerals,  or  timber,  he  is  held  responsible,  not  for 
•the  value  of  the  finished  product  less  the  cost  of  produc- 
tion, but  only  for  the  value  of  the  property  in  its  natural 
state. 

Aside  from  the  difference  in  the  volume  of  production  and 
magnitude  of  cost,  but  one  circumstance  is  pointed  out  in 
this  case  as  distinguishing  it  from  the  one  in  which  the  rule 
•complained  of  was  declared.  That  is  the  charge  of  fraud 
against  Starkey.  The  Court  expressly  held  in  Willia/nfison  v. 
Jones  that  Jones  was  not  a  purchaser  without  notice.  He 
was  declared  to  be  a  purchaser  with  notice,  whom  ignorance 
of  law  did  not  excuse.  But  it  is  said  that  Starkey  not  only 
had  notice,  but  participated  in  a  fraud  perx)etrated  upon 
Mary  Higgins  by  her  husband.  The  only  evidence  of  this 
is  that  he  took  possession  of  the  tract  of  land,  one-half  of 
-which  was  owned  by  her  and  the  residue  by  her  husband, 
under  a  deed  executed  by  the  husband  aJone.     As  it  is  not 
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perceived  how  the  quantity  and  value  of  the  oil  produced  can 
have  any  material  bearing  upon  the  equity  of  the  case,  the 
charge  of  fraud  is  the  only  matter  urged,  as  ground  for  dis- 
tinction between  the  two  cases,  that  need  be  considered. 

Mary  Higgins  was  an  invalid  at  the  time  the  agreement 
for  the  exchange  of  land  was  executed  by  her  husband  and 
Starkey,  in  1873,  and  died  of  consumption  on  the  12th  day  of 
February,  1875.  Some  testimony  was  taken  for  the  purpose 
of  showing  her  attitude  toward  the  exchange,  and  an  effort 
was  made  to  prove  that  she  was  satisfied  with  it.  One  wit- 
ness testified  that  she  said  she  was  glad  it  had  been  effected. 
She  did  not  sign  the  executory  contract,  providing  for  the  ex- 
change, and  the  deed  was  not  made  until  after  her  death. 
From  these  facts  it  is  argued  that  she  was  unwilling  to  con- 
vey the  land,  that  her  husband  clandestinely  entered  into  the 
agreement  with  Starkey  and  had  evil  design  in  postponing  the 
execution  of  the  deed.  At  that  time,  the  land  was  probably 
regarded  as  not  very  valuable.  No  one  then  dreamed  of  its 
mineral  wealth.  The  transaction  took  place  probably  twenty 
years  before  that  section  of  the  country  developed  into  oil 
producing  territory.  At  variance  with  the  charge  of  secrecy, 
circumvention  and  fraud,  is  the  fact  that  Starkey  took  pos- 
session of  the  land  immediately  after  the  signing  of  the  agree- 
ment, and  while  Mary  Higgins  was  yet  alive.  Another  cir- 
cumstance which  indicates  that  negligence,  and  not  fraud,  was 
the  origin  of  these  troubles,  is  that  the  land  was  not  the 
homestead,  for  Higgins  and  his  wife  had  obtained  it  in  that 
same  year  from  Edgell,  by  deed  dated  April  4,  1873.  In 
view  of  these  facts  and  circumstances  we  do  not  think  the 
charge  of  actual  fraud  is  sustained,  and  therefore,  no  sub- 
stantial ground  of  distinction  between  this  case  and  that  of 
WilUammn  v.  Jones  is  perceived. 

Counsel  for  the  South  Penn  Oil  Company,  in  insisting  upon 
the  application  of  the  common  law  principles  governing  the 
relation  of  co-tenants,  seem  to  overlook  the  important  fact 
that  our  statute  has  altered  that  law  in  this  respect.  By  sec- 
tion 2  of  chapter  92  of  the  Code  of  1891,  tenants  in  common, 
joint  tenants  and  coparceners  are  made  liable  to  one  another 
for  waste.  At  common  law  there  is  no  such  liability.  Ref- 
erence is  made  to  the  statute  which  gives  an  action  of  account 
against  a  co-tenant  for  receiving  more  than  his  share  of  rent 
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and  profits,  section  14  of  chapter  100  of  the  Code  of  1899, 
supplying  a  defect  in  the  common  law,  and  corresponding  to 
a  similar  statute  passed  by  practically  all  the  states,  but  none 
to  the  statute  which  creates  liability  for  waste.  It  was  this 
statute  which  gave  the  Court  its  serious  trouble  in  William^ 
son  V.  JoneH  and  prevented  the  adoption  of  the  common  law 
basis  of  settlement  contended  for  here.  In  view  of  it,  the 
Court,  in  order  to  allow  any  off-set  whatever,  was  forced  to 
adopt  another  principle,  namely,  that  he  who  asks  equity 
must  do  equity.  In  delivering  the  opinion  of  the  Court, 
Judge  Branxon  said:  ''We  are  in  a  court  of  equity,  which 
often  departs  from  dry  legal  rules  in  the  interest  of  substan- 
tial, even-handed  justice.  It  does  not  seem  that  there  is  any 
inflexible,  iron-clad  rule  in  equity  in  this  matter,  unless  our 
statute  imposes  it.  This  is  not  the  case  of  a  suit  to  impose 
upon  the  co-owner  a  personal  liability,  or  a  liability  on  his 
land,  for  improvements,  nor  to  continue  in  possession  till 
future  profits  shall  reimburse  them;  but  it  is  a  case  where  the 
plaintiffs  ask  an  account  to  charge  Jones  with  rents  and 
profits,  and  he  seeks  to  set  off  improvements.  Yea,  more,  it 
is  a  case  where  the  plaintiffs  ask  to  receive  the  benefit  of  the 
property  in  its  improved  condition, — to  have  the  benefit  of 
those  improvements;  that  is,  they  ask  pay  for  oil  flowing 
through  these  very  wells,  without  which  wells  there  would 
not  be  a  gallon  of  oil  for  them  or  for  Jones.  The  law  is  well 
settled  that  in  account  of  rents  and  profits  you  must  charge 
the  party  for  the  property  in  its  condition  before  his  improve- 
ments, and  not  with  the  profits  of  his  improvements  (page 
789,  30  W.  Va.,  and  page  265,  5  S.  E.);  Freem.  Cx)-Ten., 
section  262;  Code,  chapter  91,  section  2;  Moore  v.  Ligon^  30 
W.  Va.  155,  (3  S.  E.  576);  White  v.  Stuart,  76  Va.  566; 
Early  v.  Friend,  16  Grat.  21;  Flshach  v.  Ball,  34  W.  Va. 
644,  (12  S.  E.  856).  This  is  a  strong  factor  in  the  solution  of 
this  question.  The  plaintiffs  demand  their  oil,  solely  the 
fruit  of  the  pluck  and  courage  and  energy  of  Jones,  in  haz- 
ardous enterprises,  which  might  have  involved  him  in  ruin. 
They  come  into  a  court  of  equity,  asking  that  we  accord  them 
their  legal  rights,  and  they  are  given  unto  them,  but  it  is 
an  adage  that  he  who  asks  equity  must  himself  do  equity. 
He  cannot,  in  every  instance,  eat  the  fruitage  without  shar- 
ing in  the  burden  of  the  planting.     I  repeat  that  no  immova- 
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ble  rule  binds  a  court  of  equity  in  this  matter.  *  *  *  * 
If  we  give  Jones  his  expenditures,  still  a  large  amount  goes 
to  the  plaintiflfs;  otherwise  Jones  loses  them,  and  this  would 
violate  a  rule  of  equity  which,  translated  from  the  Latin,  says 
that  'by  the  natural  law  it  is  not  right  that  any  one  should 
grow  rich  by  the  detriment  and  injury  of  another.'  Much 
authority  can  be  shown  to  support  this  doctrine  in  addition  to 
that  given  above.  Story,  Eq.  Jur.,  section  1236,  note;  Cor- 
coran  v.  Corcoraii  (Ind.  Sup.)  21  N.  E.  468;  Steioart  v. 
Stewart,  (Wis.)  63  N.  W.  886;  11  Am.  &  Eng.  Enc.  Law 
1107.  But  for  Jones'  acts,  this  oil  would  not  have  been  pro- 
duced, so  far  as  we  can  see;  but  for  him  perhaps  this  oil  now 
enriching  the  plaintiflfs  would  have  been  lost  to  them  by  being 
drained  oflT  by  wells  on  adjoining  lands.  Under  these  cir- 
cumstances, equity  cannot  be  blind  to  the  argument  that 
Jones'  acts  have  been  to  the  plaintiflfs  a  blessing,  not  even  in 
disguise,  but  plain  and  apparent.  We  cannot  be  deaf 
to  the  argument  that  the  labor,  enterprise,  and  busi- 
ness ability  of  this  man,  though  technically  in  the 
wrong,  appeal  to  a  court  of  equity  with  strong  call 
for  liberality  so  far  as  to  repay  him  by  set-oflf  all 
outlay  in  producing  oil,  including  cost  of  productive  wells, 
and  we  resolve  any  doubt  by  so  holding.  A  debt  for  such 
improvement  could  not  be  made  against  the  plaintiflfs,  nor 
would  we  say  that  all  their  oil  could  be  thus  absorbed;  but 
here  is  a  large  surplus." 

But  for  the  equitable  principle  thus  declared,  it  is  difficult 
to  see  how,  in  view  of  our  statute,  anything  at  all  could  be 
allowed  by  way  of  oflfset,  against  the  value  of  the  oil  pro- 
duced. It  is  not  a  question  of  accounting  for  rents  and  protits, 
but  one  of  making  reparation  for  a  wrong,  however  inno- 
cently it  may  have  been  done,  and  the  Court  seems  to  have 
gone  to  the  utmost  limit  of  equity  jurisdiction  to  relieve  from 
the  rigors  of  the  common,  and  statutory,  law  in  allowing  ex- 
penses incurred  in  the  performance  of  a  wrongful  act  to  be 
set-oflT  against  the  benefits  derived  therefrom.  To  go  further 
and  limit  recovery  to  the  mere  value  of  the  oil  in  place,  would 
put  the  wrongdoer  in  the  exact  situation  of  one  who  enters 
upon  land  and  takes  the  mineral  therefrom  rightfully.  Courts 
of  equity  cannot  ignore  all  property  rights  and  fully  exoner- 
ate from  the  consequences  of  legally  wrongful  acts. 
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An  eflfort  is  made  to  obtain  the  same  result,  namely,  an  ac- 
counting on  the  basis  of  one-eighth  of  the  oil  produced  as  its 
value  in  place,by  the  contention  that  the  plaintiflfs,by  the  allega- 
tions of  their  bill,  ratified  and  adopted  the  lease  which  provided 
for  the  payment  of  one-eighth  of  the  oil  as  royalty.  It  does  al- 
lege the  receipt  by  Starkey  of  money  as  rental  and  bonus,  sets 
up  title  in  the  plaintiffs  to  such  money,  prays  a  discovery  as  to 
the  amount  thereof  and  an  accounting  for,  and  payment  of,  the 
same  by  the  lessors  to  the  plaintiffs.  But  it  attacks  the  lease, 
on  the  ground  of  invalidity,  and  declares  that  the  extraction 
of  the  oil  is  wrongful,  unlawful  and  wasteful,  and  denies  that 
the  lease  confers  upon  the  lessees  any  right  or  title  to  the  oil, 
or  justifies  any  entry  upon  the  land,  and  denies  any  title  or 
right  in  Starkey,  authorizing  him  to  execute  the  same.  Its 
allegations  are  directly  to  the  point  that  the  lease  is  void,  and 
that  Starkey  has  no  title  to  one-half  the  land,  and  its  princi- 
pal aim  and  object  are  to  establish  such  invalidity  and  want  of 
title.  Although  it  sets  up  a  demand  derived  from  rents  and 
bonus,  which  is  apparently  inconsistent  with  renunciation  of 
the  lease,  all  parts  of  the  bill  must  be  considered  in  seeking 
its  true  intent  and  purpose,  and,  if  it  appears  that  this  de- 
mand rests  upon  some  other  ground  than  that  of  a  ratification 
of  the  lease,  it  must  be  so  regarded.  There  are  no  express 
words  of  adoption  or  ratification  in  the  bill.  On  the  contrary, 
the  lease  is  repudiated  and  its  validity  denied  most  directly 
and  emphatically.  This  is  plainly  sufficient  to  overthrow  any 
mere  inference  of  adoption  arising  simply  from  a  demand  for 
an  accounting  as  to  rentals  and  money  paid  as  a  bonus.  The  • 
theory  of  the  bill,  as  regards  this  demand,  seems  to  be  that 
this  money,  like  the  oil,  has  been  derived  from  the  land,  and 
may  be  exacted  notwithstanding  the  invalidity  of  the  lease 
and  want  of  title  under  it,  as  profit  derived  from  the  waste 
committed,  and  not  as  money  obtained  by  virtue  of  the  con- 
tract. Hence,  our  conclusion  is  that  the  bill  does  not  ratify 
and  claim  under  the  lease. 

The  inclusion  in  the  decree  of  the  sum  of  $138.67,  one-half 
of  the  rentals  paid  to  Starkey  by  the  South  Penn  Oil  Com- 
I>any,  under  the  terms  of  the  lease,  is  assigned  as  error.  As 
to  the  appellant,  it  is  clearly  an  improper  charge.  It  is  no 
part  of  the  proceeds  of  the  oil  extracted,  nor  does  it  repre- 
sent any  element  of  injury  to  the  land.     It  accrued  to  S^ar- 
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key  under  a  covenant  in  the  lease,  and  arose  wholly  out  of 
contract  between  Starkey  and  the  South  Penn  Oil  Company, 
and  is  in  no  sense  connected  with  any  waste  or  injury  to  the 
land.  With  this  contract,  the  plaintiffs  have  no  connection 
whatever.  It  never  was  their  contract  and  they  have  em- 
phatically refused  to  accept  it  or  be  bound  by  it.  As  they  do 
not  claim  under  the  contract,  and  could  not  do  so,  without 
ratifying  the  same  as  a  whole,  and  the  money  was  received 
by  Starkey  on  the  contract  and  not  out  of  the  land,  and  was, 
as  to  the  South  Penn  Oil  Company,  money  paid  out  and  not 
money  received  from  the  land,  the  inclusion  of  this  sum  in 
the  decree  was  clearly  erroneous. 

Another  contention  is  that  it  was  error  to  render  a  decree 
against  Starkey  and  the  South  Penn  Oil  Company,  jointly, 
for  the  value  of  the  entire  one-half  of  the  net  sum  realized 
from  the  oil,  for  the  reason  that  Starkey  had  received 
$3,592.11,  and  the  contention  is  that  this  should  have  been 
deducted  and  the  decree  rendered  for  the  balance,  and  a  sepa- 
rate decree  entered  against  Starkey  for  the  amount  which  he 
had  received.  This  position  is  untenable.  As  the  South 
Penn  Oil  Company  actually  took  from  the  earth  tlie  oil  in 
question,  retaining  seven-eighths  thereof  and  delivering  the 
residue  to  Starkey,  or  to  the  pipe  line  company  for  him,  it 
was  responsible  for  the  whole  amount  thereof  and  could  not 
discharge  itself  by  payment  or  delivery  to  anybody  except 
the  rightful  owners.  It  was  the  actual  desiK)iler  of  the  prop- 
erty. Its  drills,  machinery,  appliances,  agents  and  employes 
actually  pierced  the  soil  of  the  plaintiffs  and  severed  and 
brought  up  their  oil  unlawfully  and  wrongfully.  Starkey's 
unauthorized  and  void  contract  did  not  do  that.  But  for  the 
acts  done  under  it  by  the  lessee,  it  would  have  been  harmless. 
Having  done  this  injury,  the  oil  company  cannot  discharge 
itself  by  making  reparation  to  any  one  but  the  injured  party. 
It  cannot  say  to  him,  "You  must  look  to  my  partner  in  wrong- 
doing because  some  of  the  benefits  thereof  accrued  to  him." 
The  decree  is,  therefore,  not  erroneous  in  this  respect. 

On  the  3rd  day  of  October,  1903,  the  court  decreed  that 
partition  of  the  land  be  made,  and  appointed  commissioners 
for  that  purpose,  after  having  ascertained  that  C.  H.  Ice  and 
G.  B.  McNeely  were  entitled  to  forty-five  acres  of  the  tract, 
Waitman,  Ida  and  Martha  Higgins  to  five  acres,  John  W. 
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Starkey  to  twenty-four  acres  and  Hezekiah  Hood  to  twenty- 
six  acres,  but  no  actual  partition  appears  to  have  been  re- 
ported or  decreed.  In  this  state  of  the  record,  it  is  said  the 
court  erred  in  decreeing  partition  of  the  land.  To  this  it 
suffices  to  say  the  decree  is  not  appealable.  It  makes  no  par- 
tition, and  does  not  settle  the  principles  of  the  cause.  Evi- 
dently this  ascertainment  was  made  merely  for  the  purpose 
of  determining  the  basis  for  a  division  of  the  proceeds  of  the 
oil  produced.  Only  to  that  extent  does  it  seem  to  have  been 
made  effective  or  fruitful.  An  actual  partition  would  not 
ordinarily  be  by  the  acre  without  regard  to  value.  In  this 
we  see  no  error. 

.  In  pronouncing  its  decree,  however,  the  court  erred  in  one 
other  respect.  Three  infant  children  of  Louis  Higgins,  a 
son  of  Mary  Higgins,  are  defendants  in  the  cause  and  are 
entitled  to  five-seventy-fourths  of  the  amount  ascertained  to 
be  due  from  Starkey  and  the  South  Penn  Oil  Company. 
Their  interest  was  overlooked  and  the  whole  amount  decreed 
to  the  plaintiffs.  Of  this  the  South  Penn  Oil  Company  justly 
complains  because  these  infants  may  hereafter  demand  pay- 
ment of  their  share,  and  in  that  case  there  would  be  a  double 
recovery  to  that  extent.  Deducting  from  the  amount  of  the 
decree  the  sura  of  $138.67,  the  money  arising  from  rentals 
paid,  the  whole  amount  due  is  ascertained  to  be  86,051.25. 
Of  this  the  plaintiffs  are  entitled  to  a  decree  for  the  sum  of 
$5,642.38,  sixty-nine-seventy-fourths  thereof,  with  interest 
thereon  from  the  23rd  day  of  September,  1904,  the  date  of 
the  decree  appeal  from. 

It  is  said  the  court.erred  in  directing  the  receiver  to  pay, 
out  of  the  proceeds  of  oil  in  his  hands,  the  amount  decreed 
to  the  plaintiffs.  The  ground  of  this  suggestion  is  not  stated. 
It  seems  to  have  been  put  in  by  way  of  precaution,  to  broaden 
the  objection  to  the  personal  decree  so  as  to  make  it  reach 
specifically  that  part  which  requires  satisfaction  out  of  the 
fund  in  the  hands  of  the  receiver.  No  independent  ground 
of  exception  is  perceived.  The  fund  arose  from  the  oil  unau- 
thorizedly  taken  from  the  land  and  sold.  Plaintiffs  had  the 
right  to  follow  it  up  and  assert  a  lien  upon  it.  But  the 
amount  to  be  so  paid  should  have  been  limited  to  the  sum  of 
$5,642.38,  with  interest  as  aforesaid. 

The  Coming  Oil   Company,  operating  upon  twenty-six 
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acres,  the  residue  of  the  one  hundred  acre  tract  in  controversy, 
did  not  appeal  from  the  decree  against  it,  but  the  plaintiffs 
did  and  it  filed  a  brief  in  which  error  might  have  been  cross 
assigned,  but  seems  not  to  have  been.  The  same  proceedings 
were  had  against  this  company  as  against  the  South  Penn  Com  - 
pany,  and  the  same  defenses  were  interposed,  up  to  the  point 
of  taking  the  decree.  There,  the  court  made  a  distinction. 
Instead  of  allowing,  against  it,  one-half  of  the  value  of  the 
production  after  deducting  the  cost,  the  court  decreed  one- 
half  of  the  value  of  one-eighth  of  all  the  oil  produced.  The 
production  amounted  in  value  to  $26,646.60,  and  the  cost  to 
$24,095.66,  making  the  difference  $2,550.94.  The  one-eighth 
of  the  value  of  the  entire  production  was  $3,330.82,  and  the 
decree  was  for$l,704.41,  one-half  of  $3,330.82,  plus  one-half  of 
$78.00,  the  amount  received  from  rentals  by  HezekiahHood, 
the  lessor.  Under  the  principles  hereinbefore  applied,  on  the 
appeal  of  the  South  Penn  Oil  Company,  the  amount  that 
would  have  been  decreed  is  $1,275.47,  one-half  of  $2,550.94. 
But  counsel  for  the  Corning  Oil  Company  do  not,  in  their 
brief,  complain  of  this.  Their  sole  contention  is  that  the 
basis  of  the  accounting  adopted  in  their  case  is  correct  and  is 
the  proper  rule  for  the  government  of  all  similar  cases.  They 
do  not  ask  to  have  the  amount  decreed  reduced,  and  the  only 
ground  of  complaint  against  it  by  the  plaintiffs  is  that  it  is 
too  small.  They  claim  from  this  company  the  value  of  the 
entire  production,  $26,646.60,  without  any  deduction  on  any 
account.  Nobody  asks  that  the  amount  of  the  decree  be  cut 
down.  The  Corning  Oil  Company  is  satisfied  with  it,  appa- 
rently willing  to  pay  it,  and  the  plaintiffs  only  ask  that  it  be 
increased.  Under  such  circumstances,  the  Court  is  clearly 
not  bound  to  disturb  it.  Errors  of  this  kind  may  always  be 
waived.  If  the  decree  is  erroneous  in  allowing  more  than 
the  said  sum  of  $1,275.47,  the  question  would  be  whether  the 
Court,  on  its  own  motion,  could,  and,  under  the  circumstances, 
ought  to,  correct  it.  But  is  it  clearly  erroneous?  The  sum 
of  $1,275.47  is  less  than  the  value  of  the  oil  in  place.  The 
allowance  of  cost  of  production,  proceeds  not  upon  a  legal 
right,  but  an  equitable  one,  as  has  been  shown.  It  may  be 
taken  off  of  the  profits  derived,  but  may  it  be  deducted  from 
the  value  of  the  property  taken?  Does  not  the  value  of  the 
oil  in  place  stand  upon  a  different  footing  from  that  of  the 
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added  value,  consequent  upon  its  removal?  Did  not  the  trial 
court  distinguish  between  the  two  cases  upon  this  ground, 
and  is  it. not  a  substantial  ground  for  such  discrimination? 
This  question  has  not  been  discussed  or  raised  in  this  Court. 
Conceding  that  the  Court  might,  on  its  own  motion,  correct 
a  palpable  error  of  this  kind,  in  the  absence  of  any  request 
for  such  action,  it  does  not  follow  that  it  should,  or  could,  do 
so,  when  the  question  of  error  is  doubtful.  For  this  reason, 
the  decree  against  the  Corning  Oil  Company  will  not  be  dis- 
turbed. 

For  the  reasons  above  stated,  the  decree  complained  of  will 
be  so  modified  and  corrected  as  to  require  the  appellant,  the 
South  Penn  Oil  Company,  and  J.  W.  Starkey  to  pay  the 
plaintiffs  the  sum  of  $6,642.38,  with  interest  thereon  from 
the  23rd  day  of  September,  1904,  to  be  paid  by  H.  B.  Fur- 
bee,  special  receiver,  out  of  the  funds  in  his  hands,  instead  of 
the  sum  of  $6,189.92,  and,  as  so  modified  and  corrected,  the 
same  will  be  aifirmed;  but  costs  in  this  Court  will  be  allowed 
the  appellant,  the  South  Penn  Oil  Company. 

Modified  o/nd  Affi/nned, 


CHARLESTON 

Wallace  v.  Elm  Grove  Coal  Co. 

Submitted  September  14,  1905.     Decided  December  5,  1905. 

1.  Mines  and  Minerals — Conveyance  of  Coal — Effect. 

A  conveyance  of  the  underlying  coal  with  the  privilege  of  its  re- 
moval from  under  the  land  of  the  grantor  affects  a  severance  of  the 
right  to  the  surface  from  the  right  to  the  underlying  coal  and 
makes  them  distinct  corporeal  hereditaments.  The  presumption 
that  the  party  having  the  possession  of  the  surface  has  the  posses- 
sion of  the  subsoil  also,  does  not  exist  when  these  rights  are 
severed,    (p.  453.) 

2.  Mines  and  Minerals — Oicner  of  Surface — Adverse  Possession. 

The  owner  of  the  surface  when  the  underlying  coal  has  been  so 
conveyed  can  acquire  no  title  to  the  coal  by  his  exclusive  and  con- 
tinued possession  of  the  surface;  nor  does  the  owner  of  the  coal 
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lose  his  right  or  his  possession  by  any  length  of  non-usage.  To 
lose  his  right  he  must  be  disseized,  and  there  can  be  no  disseizin 
by  an  act  which  does  not  actually  take  the  coal  out  of  his  posses- 
sion,    (p.  454.) 

3.    Quieting  TnhK—PoMesston. 

A  bill  in  equity  to  remove  a  cloud  over  title  to  land  cannot  be 
maintained  unless  the  plaintiff  have  both  good  title  and  actual 
possession,     (p.  455.  y 

Appeal  from  Circuit  Court,  Ohio  County. 
Bill  by  James  Y.   Wallace  against  the  Elm  Grove  Coal 
Company.     Decree  for  defendant,  and  plaintiff  appeals. 

Affirmed. 
Rehearing  denied  January  9,  1906. 

Hubbard  &  Hubbard,  for  appellant. 
Haxdlan  &  WiEDENBUSCH,  for  appellee. 

McWhorter,  Judge  : 

John  Blayney  and  John  McCoy  were  the  owners  of  two 
contiguous  tracts  of  land  making  together  one  hundred  and 
sixty-five  acres.  On  the  l7th  day  of  June,  1859,  they  con- 
veyed to  Joseph  Connelly,  Joseph  Ford,  Otho  W.  Heiskell 
and  John  Handlan  all  the  coal  underlying  the  two  tracts  of 
land.  B3^  regular  conveyances  the  title  to  both  tracts  became 
vested  in  John  Blayney,  who  conveyed  the  same  to  Samuel 
Roney  on  October  4:th,  1870;  Samuel  Roney  and  wife  con- 
veyed the  same  by  deed  of  trust  to  I.  F.  Jones,  trustee,  who, 
by  deed  dated  August  22nd,  1877,  conveyed  the  same  one 
hundred  and  sixty-five  acres  to  James  Y.  Wallace.  It  seems 
that  the  conveyances  made  after  the  coal  deeds  of  June  I7th, 
1859,  purported  to  convey  the  whole  property  without  refer- 
ence to  the  said  conveyances  of  the  coal  underlying  the  said 
tracts  of  land.  By  deed  dated  the  6th  day  of  February,  1902, 
the  heirs  at  law  of  the  said  Connelly,  Ford,  Heiskell,  and 
Handlan,  the  grantees  of  the  coal  in  the  deeds  of  June  l7th, 
1859,  conveyed  the  said  coal  and  mining  privileges  to  the 
Elm  Grove  Coal  Co.,  a  corporation. 

On  the  first  Monday  in  August,  1903,  the  said  James  Y. 
Wallace  filed  his  bill  in  equity  in  the  circuit  court  of  Ohio 
county  against  the  Elm  Grove  Coal  Co.  alleging  the  various 
deeds  of  conveyance  of  said  property  and  also  the  said  deeds 
conveying  the  underlying  coal  to  the  said  Connelly  and  others; 
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alleging  that  the  said  coal  interest  had  become  forfeited  to 
the  State  by  reason  of  non-entry  on  the  land  books  for  pur- 
poses of  taxation,  that  the  title  of  the  grantees  to  said  coal 
had  become  vested  in  the  State  by  reason  of  such  forfeiture, 
and  that  up  to  the  year  1902  no  redemption  of  said  proj^erty, 
nor  was  any  release  or  other  disposition  of  said  property  or 
of  any  part  thereof,  made  by  said  State  of  West  Virginia ; 
that  the  conveyance  made  by  John  McCoy  to  John  Blayney 
in  the  year  1864,  and  by  John  Blayney  and  wife  to  Samuel 
Roney  in  1870  created  in  the  said  Roney  a  title  to  said  coal 
which  was  adverse  to  that  of  the  said  Connelly,  Ford,  Heis- 
kell  and  Hand  Ian,  and  that  after  the  said  year,  1870,  no  pay- 
ment, by  the  said  Roney  or  his  successors  in  title,  of  any 
taxes,  assessed  upon  said  coal  or  which  should  have  been  as- 
sessed thereon,  could  inure  to  the  benefit  of  said  Connelly, 
Ford,  pHciskell  and  Handlan  as  privies  in  title  to  the  said 
Samuel  Roney;  and  that  the  conveyance  of  said  property  by 
Roney  to  Jones,  trustee,  in  1870^  and  the  conveyance  thereof 
to  plaintiff  by  said  Jones,  trustee,  in  the  year  1877,  were  also 
conveyances  adverse  to  the  said  Connfelly  and  his  co-vendees; 
and  that  no  payment  of  taxes  by  the  said  Jones  or  by  the 
plaintiff  could  inure  to  the  benefit  of  the  said  Connelly  and 
his  co-vendees  as  privies  in  title  to  the  said  Jones,  or  to  the 
plaintiff;  that  the  plaintiff  had  actual,  adverse,  exclusive  and 
constructive  possession  of  said  property  under  claim  of  title 
from  1877  to  the  present  time  and  had  paid  the  said  taxes 
thereon  from  year  to  year  for  each  year  after  the  year  1877, 
and  that  those  under  whom  the  plaintiff  claimed  had  like  pos- 
session and  claim  and  had  paid  taxes  for  more  than  twenty 
years  next  previous  to  the  conveyance  to  plaintiff;  that  since 
the  9th  of  April,  1873,  no  person  excepting  the  plaintiff  had 
had  actual  continuous  possession  of  the  said  coal  property  un- 
der color  or  claim  of  title  for  ten  years  and  no  person  except 
plaintiff  and  said  Jones,  under  whom  plaintiff  claimed,  had 
paid  the  state  taxes  on  said  property  or  any  part  thereof  for 
any  five  years  since  the  last  mentioned  date;  and  alleging  that 
by  operation  of  law  and  in  pursuance  of  the  Constitution  of 
the  State  the  title  to  said  coal  so  forfeited  to  the  State  and 
not  having  been  redeemed,  released  or  otherwise  disi)osed  of 
had  been  transferred  to  and  vested  in  the  plaintiff;  alleging 
that  the  defendant  at  the  time  the  said  conveyance  was  made 


Digitized  by 


Google 


452  Wallace  v.  Elm  Grove  Coal  Co.  [58 

to  it  by  the  heirs  at  law  of  the  decedent  vendees  of  the  coal, 
on  the  6th  day  of  February,  1902,  had  full  and  actual,  as  well 
as  constructive  knowledge  that  the  title  to  the  said  coal  privi- 
leges vested  in  its  grantors  had  become  forfeited  and  had  be- 
come vested  in  plaintiff;  that  the  deed  constitutes  a  cloud 
upon  plaintiflF's  title  to  his  said  property,  that  he  ought  to 
have  a  clear  and  undisputed  title  thereto,  that  defendants 
took  by  its  said  deed  no  estate  or  interest  whatever  in  any  of 
the  coal  underlying  plaintiff's  farm;  that  the  said  deed  so  far 
as  it  undertakes  as  purported  to  convey  any  interest  in  said 
coal  ought  to  be  set  aside  and  annulled;  that  plaintiff  had  no 
adequate  remedy  at  law  in  the  premises;  that  the  defendant 
be  required  to  answer  the  bill  and  that  upon  the  final  hearing 
of  the  cause  the  said  deed  to  the  defendant  might  be  declared 
to  be  absolutely  void  and  of  no  effect  so  far  as  it  undertakes 
to  convey  any  interest  in  the  coal  underlying  plaintiff's  farm; 
and  for  general  relief. 

Defendant  filed  its  demurrer  in  writing  to  plaintiff's  bill, 
in  which  demurrer  the  plaintiff  joined  and  on  the  21st  day  of 
April,  1905,  the  following  order  was  entered:  ''The  defend- 
ant. Elm  Grove  Coal  Company,  at  a  former  term  of  this 
Court,  filed  its  demurrer  in  writing  to  the  plaintiff's  bill,  and 
the  said  demurrer  having  at  said  term  been  argued  and  sub- 
mitted to  the  court,  (it  being  admitted  in  the  oral  argument 
that  there  had  been  no  actual  possession  of  the  underlying 
coal  as  distinguished  from  the  constructive  possession  result- 
ing from  the  conveyance  of  the  land  to  the  plaintiff  and  his 
grantors  and  from  the  occupancy  of  the  surface  by  the  plain- 
tiff and  his  grantors;  and  a  willingness  was  expressed  that  the 
matters  arising  should  be  passed  upon  as  if  the  averments 
were  modified  accordingly),  the  court  now  adjudges  the  law 
upon  said  demurrer  to  be  with  the  defendant,  and  the  plain- 
tiff's bill  to  be  insufficient  in  law.  The  demurrer  is  sustained. 
And  the  plaintiff  not  desiring  to  amend,  it  is  adjudged,  or- 
dered and  decreed  that  the  bill  of  complaint  be  dismissed,  and 
that  the  defendant  recover  from  the  plaintiff  its  costs  in  this 
suit  expended  to  be  taxed  by  the  clerk."  From  which  decree 
plaintiff  appealed  and  in  his  petition  says:  "The  main  ques- 
tion presented  to  this  Court  is,  has  the  title  of  the  defendant 
been  forfeited  to  the  state?"  and  Second:  "The  remaining 
question  is,  Has  the  forfeited  title  vested  in  the  plaintiff?" 
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Counsel  for  plaintiff  in  their  petition  say:  "In  arming  the 
demurrer  the  plaintiff's  counsel  conceded  that  there  had  never 
been  any  actual  possession  of  these  veins  of  coal  by  any  one. 
The  averments  of  the  bill  with  respect  to  the  plaintiflF's  pos- 
session must  be  modified  in  accordance  with  this  admission  as 
shown  by  the  decree  complained  of.  Since  that  time  it  has  been 
learned  that  this  concession  should  not  have  been  made,  but, 
for  the  purposes  of  this  appeal,  it  is  to  be  considered  as  bind- 
ing." We  are  unable  to  see  how  this  concession  is  prejudi- 
cial to  the  plaintiff.  Under  the  great  weight  of  authority  he 
could  acquire  no  title  to  the  coal  underlying  the  farm  by  his 
actual  and  exclusive  possession  of  the  surface.  In  1  Cyc.  994, 
it  is  said  :  "It  is  a  general  presumption  that  one  who  has  the 
possession  of  the  surface  of  the  land  has  possession  of  the 
subsoil  also.  But  when,  by  conveyance  or  reservation,  a  sep- 
aration has  been  made  of  the  ownership  of  the  surface  of  the 
land  from  that  of  the  underground  minerals,  the  owner  of  the 
former  can  acquire  no  title  to  the  latter  by  his  exclusive  and 
continued  enjoyment  of  the  surface;  nor  does  the  owner  of 
the  minerals  lose  his  right  or  his  possession  by  any  length  of 
non-usage.  He  must  be  dissiezed  to  lose  his  right,  and  there 
can  be  no  dissiezin  by  an  act  which  does  not  actually  take 
the  minerals  out  of  his  possession."  A  conveyance  of  the  un- 
derlying coal  with  the  privilege  of  its  removal  from  under  the 
land  of  the  grantor  "effects  a  severance  of  the  right  to  the 
surface  from  the  right  to  the  underlying  coal,  and  makes  them 
distinct  corporeal  hereditaments.  The  presumption  that  the 
party  having  the  possession  of  the  surface  has  the  possession 
of  the  subsoil  also,  does  not  exist  when  these  rights  are  sev- 
ered." Armstrong  v.  Caldwell,  53  Pa.  St.  284.  And  in  Cald- 
well V.  Copelandy  37  Pa.  St.  427,  it  is  held :  "Possession  of 
the  surface  for  more  than  twenty-one  years  does  not  carry 
with  it  the  possession  of  coal  below  it,  where  the  title  to  the 
mineral  rights  had  been  severed  from  that  of  the  surface  by 
deed;"  and  it  is  there  further  held:  "When  the  owner  of  the 
surface  seeks  to  establish  title  to  a  mine,  by  adverse  posses- 
sion under  the  statute,  in  opposition  to  his  deed,  he  must 
prove  possession  of  the  mine  as  such,  independent  of  the  sur- 
face, or  there  can  be  no  question  of  adverse  holding  to  sub- 
mit to  the  jury."  1  A.  &  E.  E.  L.  875,  (2d  Ed.);  2  Snyder 
on  Mines,  sees.  971-972,  and  authorities  cited;  see  also  Coal 
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Co.  V.  ITeUj/,  24  S.E.  1020  (Va.);  Preston  v.  White,  50  S.E. 
236  (57  W.  Va.);  Peterson  v.  Hall,  57  W.  Va.;  50  S.E.  603, 
5  Cur.  Law  57,  note  11;  ffass  v.  Jacobs,  210  Pa.  St.  145,  59 
St.  Rep.  991. 

It  is  claimed  by  appellee  that  this  case  is  governed  by  the 
case  of  A^tate  v.  Low,  46  W.  Va.  451.  In  that  case  the  title 
of  Low  and  others  was  a  defeasible  title,  the  vendees  could 
at  their  option  under  their  contract  omit  to  pay  within  a  giv- 
en time  the  sum  of  $800 — when  upon  such  failure  to  pay  their 
title  was  to  become  and  be  "as  absolutely  null  and  void  as 
though  it  had  never  been  made,"  and  the  title  would  thus  re- 
vert to  the  grantor  in  whose  name  the  whole  property  was 
charged  for  purposes  of  taxation.  While  in  case  at  bar  Roney 
in  1870  took  a  title  hostile  to  that  of  the  vendees  of  the  coal, 
and  as  we  have  seen  under  the  authorities  he,  nor  those  hold- 
ing under  him,  never  could  have  possession  of  the  coal  under 
his  deed  without  entering  into  the  coal  in  the  way  of  mining 
the  same  or  reducing  the  coal  itself  to  physical  possession, 
and  that  in  an  open  manner  so  as  to  give  notice  to  the  world 
that  he  was  claiming  it  as  his  own  and  hostile  and  adverse  to 
all  others. 

Appellant  claims  that  by  reason  of  non-entry  of  the  coal  on 
the  assessor's  books,  the  title  thereto  became  forfeited  to  the 
State  and  by  virtue  of  section  3,  Art.  13  of  the  Constitution, 
and  section  40  of  chapter  31  of  the  Code,  the  title  so  forfeited 
passed  to  the  appellant  as  a  person  of  the  second  class  de- 
scribed in  said  sections  of  the  Constitution  and  statute. 

The  appellant  could  not  take  by  transfer  under  the  second 
ckvSs  mentioned  in  said  sections  because  when  he  purchased 
the  land,  the  coal  had  been  severed  by  deed,  and  was  distinct 
and  apart  from  the  surface,  that  held  by  appellant,  and  it  is 
immaterial  whether  the  title  to  the  coal  conveyed  in  1859  was 
forfeited  to  the  State  or  not  for  non-entry  or  otherwise;  ap- 
pellant had  no  claim  to  it  because  he  had  no  title  conveying 
it,  and  it  is  only  he  who  has  good  title  can  maintain  a  suit  to 
remove  a  cloud  from  his  title.  He  certainly  did  not  take  ti- 
tle to  the  coal  when  he  purchased  from  the  trustee,  Jones, 
and  he  had  no  possession  of  the  coal  thereafter,  the  only 
thing  that  could  ripen  a  mere  color  of  title  into  a  good  title. 
In  llitchcox  v.  Morrison,  47  W.  Va.  206,  syl.  pt.  2,  it  is 
held:  "Those  only  who  have  a  clear  legal  and  equitable  title 
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to  the  land,  connected  with  actual  possession,  have  a  right  to 
claim  the  interference  of  a  court  of  equity  to  give  them  peace, 
or  dissipate  a  cloud  on  their  title."  Orton  v.  Smithy  18  How. 
(U.S.)  263;  U.  S.  v.  Wihon,  118  U.  S.  86;  Frost  v.  Spithy, 
121  U.S.  552.  And  in  MilU  v.  Oil  Co.,  50  S.  E.  157  (57  W. 
Va.)syl.  pt.  4,  it  is  held:  "A  bill  in  equity  to  remove  a 
cloud  over  title  to  land  cannot  be  sustained  unless  the  plain- 
tiff have  both  good  title  and  actual  possession.  The  weakness 
of  the  adversary's  title  will  not  sustain  the  bill."  We  deem 
it  unnecessary  to  decide  in  this  cause  whether  the  title  to  the 
coal  was  or  was  not  forfeited  to  the  State  for  non-entry  or 
otherwise,  inasmuch  as  such  title  if  forfeited  did  not  pass  to 
the  appellant;  hence  do  not  pass  upon  that  question. 

For  the  reasons  here  stated  the  circuit  court  did  not  err  in 
sustaining  defendant's  demurrer  to  plaintiff's  bill  and  the 
judgment  of  the  circuit  court  is  affirmed. 

Affirmed, 


CHARLESTON 

King  v,  Thompson. 

Submitted  September  8,  1905.     Decided  December  5,   1905. 

1 .  Adverse  Possesbion — Interlock — Conveyance. 

Racier  made  a  bond  for  the  conveyance  of  land  to  White.  After- 
wards Rader  made  a  deed  conveying  land  to  King,  said  to  take  in 
part  of  the  land  included  in  the  title  bond.  Possession  under  the  title 
bond  of  the  interlock  would  not  be  adverse  to  Rader  while  holding 
the  legal  title,  but  would  be  adverse  to  King  from  the  date  of 
Rader's  deed  to  him.     (p.  456.) 

2.  Evidence — Parol  to  Explain  Deed, 

Parol  evidence  cannot  be  admitted,  in  an  action  of  ejectment,  to 
prove  that  by  mistake  land  was  included  in  the  deed  not  intended 
to  be  included  in  it.     (p.  4.58.) 

Error  to  Circuit  C!ourt,  Roane  County. 
Action  by  William  R.  King  against  Jeff  Thompson.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

Reversed 
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Thos.  p.  Ryan  and  J.  M.  Harper,  for  plaintiff  in  error. 
Walter  Pendleton,  for  defendant  in  error. 

Brannon,  President: 

W.  R.  King  brought  ejectment  against  Jeff  Thompson  in 
Roane  county,  and  the  case  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.  Rader,  it  seems,  made  a  bond  in 
1890,  providing  for  the  future  conveyance  to  White  of  a 
tract  of  land.  Derivatively  under  that  title  bond  the  defend- 
ant claims.  A  deed  was  made  in  execution  of  that  title  bond, 
4th  April,  1893,  to  Runner,  its  assignee.  The  plaintiff  claims 
a  tract  under  a  deed  from  Rader  and  wife  to  him,  14th  Decem- 
ber, 1892.  We  suppose  that  Rader  designed  the  tract  sold  to 
.White  and  that  sold  to  King  to  be  coterminous.  A  parcel  of  land 
containing  twenty-three  acres  and  twenty -three  poles  is  in  dis- 
pute. King  claims  that  his  deed  takes  it  in.  Thompson  claims 
that  King's  deed  does  not  take  it  in,  but  that  his  deed  does 
take  it  in.  The  case  involves  the  true  location  of  the  lines  of 
King's  deed.  Thompson  claims  that  if  King's  deed  does 
take  in  this  disputed  land,  it  is  owing  to  a  mistake  in 
including  within  the  deed  from  Rader  to  King  land 
not  intended  to  be  included,  and  that  owing  to  this  mis- 
take the  land  in  dispute  was  included  within  the  bounds  of 
King's  deed. 

King  claims  that  the  court  erred  against  him  in  giving  an 
instruction  to  the  effect  that  if  White  purchased  from  Rader 
a  tract  including  the  land  in  dispute,  and  that  if  the  deed  from 
Rader  to  King  included  the  land  in  dispute,  and  if  White  and 
others  under  him,  including  the  defendant  Thompson,  had  been 
in  actual  possession  of  any  part  of  the  land  in  dispute,  or  in- 
cluded in  the  interlock,  claiming  the  same  under  said  title 
bond  or  deed,  for  more  than  ten  years,  the  jury  should  find 
for  the  defendant,  although  the  plaintiff's  deed  was  older  and 
although  the  plaintiff  might  have  had  actual  possession  of  his 
land  outside  the  interlock.  This  instruction  told  the  jury 
that  all  the  possession  under  the  title  bond  from  Rader  to 
White  was  adverse  and  would  count  under  the  statute  of  limi- 
tations. That  possession  before  deed  to  Runner  was  no  tadverse 
and  could  not  be  counted  under  the  statute  of  limitations  in 
favor  of  Thomi)son.  The  reason  is,  that  one  in  possession  under 
an  executory  contract  of  purchase  does  not  hold  adversely  to 
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his  vendor.  Why?  Because,  at  common  law,  the  purchaser 
has  no  title.  He  has  only  an  equity  under  courts  of  equity, 
but  the  law  court  knows  only  legal  title.  The  purchaser 
enters  under  the  vendor.  He  is  a  tenant.  The  purchaser 
may  sue  for  non-conveyance  to  get  damages,  but  the  law 
court  knows  him  not  as  to  title.  So  much  is  this  so  before 
section  20,  chapter  90,  Code,  that  the  vendor  could,  by 
ejectment  or  unlawful  detainer,  even  if  the  purchaser  has 
paid  purchase  money  and  were  entitled  to  a  deed,  turn  him 
out.  Williarngon  v.  Paxton^  18  Grat.  475.  Therefore,  at 
law,  possession  of  the  vendee  is  possession  of  his  vendor,  not 
adverse  until  after  deed.  McXtely  v.  Oil  Co,^  52  W.  Va. 
616;  State  v.  Hannan^  57  W.  Va.  448.  It  is  not  adverse  in 
a  court  of  equity.  In  its  eye  the  vendor  holds  the  legal 
title  in  trust  for  the  vendee,  and  the  vendee  holds  the  equita- 
ble title  in  trust  for  his  vendor  to  pay  purchase  money. 
The  vendee  recognizes  the  still  subsisting  right  of  the 
vendor;  the  vendor  is  trustee,  the  vendee  beneficiary  of  the 
trust.  Their  relation  is  mutual  and  friendly,  and  forbids 
adversary  possession.  They  claim  under  the  same  title,  both 
at  law  and  in  equity.  Therefore,  while  Rader  held  legal 
title,  possession  under  the  title  bond  was  not  adverse  to 
Rader.  But  how  after  Rader  conveyed  legal  title  to  King? 
The  legal  title  was  no  longer  in  Rader  in  trust  for  White. 
There  was  no  contractual  relation  between  King  and  White 
or  those  claiming  under  White.  King  claimed  for  himself. 
His  claim  was  adverse  to  everybody.  He  did  not  recognize 
White's  right,  but  claimed  solely  for  himself.  He  was 
White's  enemy.  Having  legal  title,  he  is  held  to  claim  only 
in  his  own  right  against  White,  even  against  Rader.  Katchiim 
V.  Spurlock^  34  W.  Va.  597.  Hence  any  possession  under 
the  title  bond  would  be  adverse  to  King  from  the  date  of 
his  deed  from  Rader.  Said  instruction  8  was  erroneous 
in  declaring  the  whole  time  of  possession  under  the  title  bond 
adverse,  instead  of  from  the  date  of  King's  deed.  And 
plaintiff's  instructions  1  and  5  are  erroneous  in  running  ad- 
verse possession  only  from  the  deed  to  Runner  under  the 
title  bond  to  White.  If  there  was  ix)ssession  under  the 
title  bond  within  the  interlock,  it  ran  from  the  deed  from 
Rader  to  King,  and  was  not  postponed  to  the  date  of  the  deed 
from  Rader  to  Runner. 
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The  court  gave  the  defendant's  instruction  3,  saying  that  if 
the  part  of  the  call  in  the  deed  from  Rader  to  King  running- 
from  the  dogwood  in  the  original  long  line  to  the  ash  and 
white  oak  pointers  was  put  in  the  deed  by  mistake,  and  that 
the  dogwood  was  intended  to  be  the  end  of  said  long  line  in 
said  deed  instead  of  said  points  at  the  ash  and  white  oak 
pointers,  and  that  the  line  on  the  surveyor's  plat  running 
from  the  white  oak  N.  11  3-4  W.  22.29  poles  to  three  B.  J. 
O.  (now  cut  down);  thence  N.  7  E.  27.60  poles  to  a  dog- 
wood was  the  true  line  intended  to  be  given  in  said  deed, 
then  they  must  find  for  the  defendant.  King's  counsel  com- 
plains of  this  instruction,  because,  as  they  claim,  there  was  no 
evidence  of  such  mistake.  We  need  not  discuss  that  matter  for 
the  reason  that  the  instruction  is  plainly  erroneous  on  another 
ground  taken  by  King's  counsel,  that  is,  that  even  if  such 
mistake  was  made,  it  could  not  be  considered  in  an  action  of 
ejectment.  How  often  is  it  necessary  to  reiterate  that  a  sol- 
emn deed  is  the  repository  of  what  the  parties  intended,  and 
so  convincing  and  conclusive  of  what  they  intended  that  at 
la\v  no  evidence  would  be  received  to  contradict  it,  except  for 
fraud?  Western  Ifinhig  Co.  v.  Peyton  a  Coal  Co,^  8  W.  Va. 
406;  Long  v.  Perlne^  41  Id.  314.  As  a  general  rule,  how- 
ever plain  the  mistake  in  a  deed,  it  cannot  be  reformed  or 
disobeyed  by  court  or  jury  in  a  court  of  common  law.  It 
speaks  for  itself,  and  its  words  must  be  literally  followed, 
because  "Parol  evidence  cannot  be  admitted  to  vary  or  add 
to  a  deed,  as  a  general  rule."  Troll  v.  Carter^  15  W.  Va. 
567;  Rlchardmn  v.  McCanaughey^  55  Id.  546.  It  passes 
legal  title  to  the  land  regardless  of  the  mistake.  If  a  deed, 
by  mistake,  includes  land  within  its  bounds  not  intended  to 
go  into  it,  the  only  remedy  is  in  equity  to  reform  the  deed. 
A  court  of  common  law  cannot  reform  a  deed.  If  it  w^ere 
to  attempt  it  it  could  not  be  told  afterwards  that  it  had  been 
reformed.  All  that  could  be  done  would  be  to  introduce  the 
law  decision  as  res  jndlacta:  but  it  w^ould  not  show  the 
reformation.  Equity  does  this.  Baxter  v.  Tanner^  35  W. 
Va.  60;  13  Cyc.  576;  24  Am.  &  Eng.  Ency.  L.  (2d  E.)  648. 
There  are  some  instances  where  a  line  evidently  mistaken  has 
been  taken  as  corrected  at  law.  Smith  v.  Dauis^  4  Grat.  50. 
But  this  instruction  would  let   a  jury  correct  several  corners 
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and  lines,  in  effect  make  another  deed.      Our  cases   would 
not  allow  this. 

If  the  jury  find  that  the  ash  and  white  oak  pointers  are  a 
corner  in  King's  deed,  and  its  calls  follow  the  line  repre- 
sented on  the  surveyor's  plat  from  the  corner,  passing  the 
small  B.  O.,  3  B.  O.'s  (gone)  to  the  W.  O.,  (gone),  hickory 
pointers,  then  the  land  in  controversy  is  within  that  deed,  and 
it  passed  to  King  legal  title  thereto,  notwithstanding  any 
such  mistake. 

Plaintiff's  instruction  2  was  properly  rejected.  It  said 
that  if  the  defendant's  deed  did  not  cover  the  land  in  dis- 
pute, they  should  find  for  the  plaintiff,  unless  the  defendant 
had  adverse  possession  for  ten  years,  under  color  of  title.  It 
omitted  to  say  the  jury  must  believe  that  the  plaintiff's  deed 
covered  the  land  in  dispute,  and  gave  recovery  solely  on  the 
fact  that  defendant's  deed  did  not  cover  the  land.  A  plaintiff 
must  himself  show  title,  and  cannot  recover  on  the  weakness 
of  defendant's  title.  With  such  modification,  the  instruc- 
tion would  be  good. 

We  are  of  opinion  that  there  was  no  error  in  allowing  the 
field  notes  of  Ross  to  be  given  in  evidence  as  tending  to 
show,  in  the  absence  of  the  title  bond  from  Rader  to  White, 
its  boundaries,  to  be  considered  by  the  jury. 

For  these  reasons  we  reverse  the  judgment  and  set  aside 
the  verdict  and  grant  a  new  trial. 

Reversed, 


CHARLESTON 
Hershman  et  al,  v.  Stafford. 
Submitted  September  15, 1905.     Decided  December  12, 1905. 

1.  Easements— 06«^rM<;<w;i — Injutiction. 

*'A  mandatory  injunction  will  lie  to  cause  an  obstructed  or  closed 
private  way  to  be  cleared  and  opened  for  the  use  of  the  owner." — 
Boyd  V.  WooUcine,  40  W.  Va.  282.     (p.  461.) 

2.  Alteration  of  Instruments. 

Where  an  agreement  is  prepared  between  adjoining  land 
owners,  for   a  private   way  through  their  lands,  and  signed  by  all 
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but  one  of  the  parties,  and,  in  order  to  obtain  his  signature,  one 
who  had  signed  the  agreement,  procured  the  same  to  be  materially 
changed  as  to  the  route  of  the  proposed  road  through  the  lands 
of  the  party  not  signing,  the  agreement  is  of  no  effect  as  to  one 
who  had  signed  it,  but  did  not  know  of,  or  consent  to,  the  change. 
(P.4C2.) 

3.     Easements—  Ohstructioni — iTijunrtian — Parties, 

Where  the  bill  alleges  separate  and  independent  obstructions  to 
a  private  way  by  the  defendant,  it  is  not  error  to  omit  to  make 
another  party,  who  also  obstructed  the  way,  a  party  to  the  suit, 
(p.  403.)        *    • 

Appeal  from  Circuit  t-ourt,  Preston  County. 

Bill  by  James  Hershraan  and  others  against  William  H. 
Stafford.     Decree  for  plaintiffs,  and  defendant  appeals. 

Reversed. 

Rehearing  denied  January  9,  1906. 

Wm.  G.  Conley  and  R.  \V.  Monroe,  for  appellant. 

P.  J.  Crogax,  for  appellees. 

Sanders,  Judge: 

This  is  an  appeal  from  and  Hupersrdea^  to  a  decree  of  the 
circuit  court  of  Preston  county,  perpetuating  an  injunction 
sued  out  from  said  court  by  James  Hershman  and  Rebecca 
Huffman,  inhibiting  and  restraining  the  appellant,  Stafford, 
his  agents,  servants,  etc.,  from  interfering  with  the  plaintiffs 
in  the  use  of  a  private  way  or  road  through  Stafford's  land. 
The  right  to  the  use  of  the  way  is  based  upon  an  agreement 
entered  into  between  the  plaintiffs,  Stafford,  and  other  land 
owners.  The  appellant  Stafford,  tiled  a  special  plea,  and  also 
answered  the  bill,  setting  up  two  defenses — one  that  the  con- 
tract tiled  with  the  bill  is  not  the  contract  which  he  signed,  but 
that  after  the  same  was  signed  by  him  and  all  the  parties 
thereto,  except  one  E.  W.  Lee,  the  contract  was  altered, 
wherel)y  the  route  of  the  proposed  road,  through  the 
lands  of  said  Lee,  was  materially  changed,  without  the 
knoweldge  or  consent  of  appellant;  that  other,  that  after  the 
road  was  opened  through  the  land  of  appellant,  Lsaiah  Bol- 
yard,  who  owned  the  adjoining  land,  placed  his  line  fence 
in  such  a  way  as  to  include  the  road,  which  consti- 
tutes the  obstruction  complained  of  by  the  plaintiffs,  and 
that  their  remedy  is  against  Bolyard,  and  not  against  ap- 
pellant. 
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The  appellant  assigns  as  error  the  refusal  of  the  court  to 
sustain  the  demurrer  to  the  bill,  and  claims  that  even  though 
all  the  allegations  of  the  bill  be  taken  as  true,  they  amount  to 
simply  a  repetition  of  trespasses  on  the  part  of  appellant, 
and  that  the  plaintiffs  have  a  complete  remedy  at  law.  But 
this  theory'  cannot  be  sustained.  "A  mandatory  injunction 
will  lie  to  cause  an  obstructed  or  closed  private  way  to  be 
cleared  and  opened  for  the  use  of  the  owner."  Boyd  v. 
Woohcine^  40  W.  Va.  282.  Judge  Holt,  speaking  in  this 
case  in  regard  to  the  remedy  by  injunction,  after  the  right  to 
the  way  has  been  established,  says:  "If  such  is  the  right 
of  the  plaintiffs,  no  ^question  is  made  that  this  is  their 
proper  remedy,  in  fact,  their  only  plain,  adequate  and  com- 
plete remedy,  seeing  that  it  is  the  unobstructed  use  of  the 
road  they  are  after,  and  not  damages  for  the  obstruction 
of  it." 

It  is  claimed  that  the  court  erred  in  holding  that  the  agree- 
ment filed  with  the  bill  was  of  any  binding  force  upon  the 
appellant,  or  that  it  conferred  any  rights  upon  the  appellee 
to  the  easement  in  question.  This  claim  is  based  upon  the 
fact  that  the  contract  was  changed  after  it  was  signed  by  the 
appellant.  That  there  was  a  change  made  in  the  contract  is 
not  denied,  but  the  appellee  claims  that  the  change  was 
agreed  to  by  all  the  parties.  The  road  provided  for  in  the 
written  agreement  was  to  pass  through  the  lands  of  one  E. 
W.  Lee.  At  the  time  of  the  preparation  of  the  agreement^ 
Lee  was  not  living  upon  this  land,  but  in  another  community, 
and  John  W.  Davis  was  engaged  by  the  parties  to  see  him  and 
procure  his  signature  to  the  agreement.  Davis,  in  his  testi- 
mony, states  that  he  made  two  trips  to  see  Lee.  When  he 
returned  the  first  time,  he  reported  to  all  the  parties  that  Lee 
said  he  would  not  sign  the  agreement  unless  it  was  changed 
so  as  to  provide  that  instead  of  running  through  his  lands, 
the  road  should  run  "along  the  line"  of  his  lands.  After  he 
went  to  see  Lee  the  second  time,  he  reported  to  John  Hersh- 
man, the  appellee,  and  Hershman  proposed  to  make  the 
change  providing  that  the  road  should  run  with  the  line  of 
Lee's  land,  and  Davis,  inasmuch  as  Lee  had  given  him  au- 
thority to  sign  his  name  to  the  contract  if  the  change  was 
made,  changed  the  contract  in  accordance  with  Lee's  in- 
structions, and  signed  his  name  thereto.      Davis  states  that 
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so  far  as  he  knows,  no  one  of  the  parties,  except  Hershman, 
was  aware  of  the  change,  and  that  Hershman  paid  him  for 
his  services.  The  appellee  contends  that  Stafford  agreed  to 
the  change,  and  he  and  his  son,  in  their  testimony,  state  that 
Stafford  said  the  parties  to  the  agreement  "would  better 
have  it  along  the  line  than  not  to  have  it  at  all."  Admitting 
this  to  be  true,  it  does  not  show  that  Stafford  gave  his  con- 
sent that  the  agreement  should  be  changed,  and  in  his  testi- 
mony he  states  that  he  never  knew  of  any  change  in  it  until 
a  year  after  the  contract  was  put  to  record,  and  we  think 
the  evidence  fails  to  establish  the  fact  that  he  did  agree.  As 
to  whether  or  not  the  change  was  material,  Stafford  testifies 
that  he  would  not  have  signed  the  contract  had  it  provided 
that  the  road  was  to  run  with  the  line  of  Lee's  land,  as  that 
route  was  rocky  and  steep;  no  road  existed  there,  and  one 
could  not  be  made  except  at  great  expense,  and  on  an  un- 
desirable grade.  The  testimony  of  other  witnesses  as  to  the 
character  of  this'  route  corrobomtes  Stafford,  and  that  it  was 
a  material  change  is  borne  out  by  the  fact  that  in  the  final 
order  entered  in  the  cause,  it  recited  that  the  plaintiff,  Hersh- 
man, having  become  the  owner  of  the  Lee  land,  agreed  that 
the  road  might  run  through  that  land  as  provided  in  the  orig- 
inal contract. 

Having  determined  that  the  contract  was  changed  without 
the  knowledge  or  consent  of  Stafford,  and  before  it  was  signed 
by  all  the  parties,  it  must  be  considered  as  to  whether  the 
change  constituted  the  alteration  of  a  completed  contract,  or 
whether  there  ever  was,  in  fact,  any  contract  between  the 
parties.  In  2  Cyc,  145,  it  is  said:  "But,  on  the  other  hand, 
where  one  party  subscribes  a  paper  which  binds  him  on  the 
one  part,  the  terms  of  the  paper  cannot  be  changed  by  the 
other  party  before  signing  or  accepting  it.  This,  however, 
seems  not  within  the  contemplation  of  the  usual  conception  of 
the  term  'alteration,'  as  dealing  with  the  effect  of  a  material 
change  of  a  completed  instrument,  or  contract,  but  rather 
falls  within  other  general  rules  pertinent  to  the  elements  of 
a  binding  contract."  It  is  not  denied  that  the  instrument 
was  changed  before  the  name  of  Lee  was  affixed  thereto. 
This  being  so,  under  the  authorities  there  was  no  consum- 
mated contract  between  the  parties.  "A  concurrence  of 
minds  is  essential  to  the  creation  of  a  contract,  unless  in  cases 
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of  estoppel.  Therefore  a  written  instrument  signed  by  one 
party,  with  the  intention  that  the  other  shall  later  sign  it, 
which  is  changed  in  any  manner  altering  its  legal  effect, 
and  by  that  other  signed  in  its  altered  condition,  does  not 
become  binding  on  the  former,  unless  he  learn  of  and  ratify 
the  change;  and  this,  although  the  alteration  be  made  by  a 
stranger."  McGa/voch\.  Morton^  57  Neb.  385;  77  N.  W. 
785.  See,  also,  Sherwood  v.  Met^ritt,  83  Wis.  233;  53  N. 
W.,  512;  Peio  v.  Laughlin,  3  Fed.  39;  The  Hero,  6  Fed. 
526,  Hershman  having  procured  the  contract  to  be 
changed  in  order  to  coincide  with  the  wishes  of  Lee,  after 
Stafford's  signature  had  been  affixed  thereto,  the  contract 
never  took  effect  as  to  Stafford.  There  was  no  meeting  of 
minds,  no  reality  of  consent— elements  essential  to  a  binding 
contract. 

The  appellant  claims  that  upon  the  filing  of  his  answer 
the  court  should  have  made  Isaiah  Bolyard  a  defendant  to 
the  suit,  it  being  alleged  that  he,  and  not  the  defendant,  had 
obstructed  the  road  by  building  a  fence  in  the  private  way,  of 
which  the  plaintiff  had  full  knowledge.  The  bill,  however, 
alleges  that  the  appellant  obstructed  the  way  by  building 
fences  across  it  at  his  line,  so  as  to  prevent  the  plaintiffs  from 
going  over  and  upon  the  roadway,  through  the  lands  of  ap- 
pellant; that  the  appellee  removed  said  fences  and  the  appel- 
lant replaced  them,  and  finally  built  them  of  wire,  and  that 
appellant  threatened  bodily  injury  to  appellee  if  he  removed 
the  fences.  The  fact  that  appellant  placed  these  obstructions 
in  the  road  is  testified  to  by  several  witnesses,  and  is  not 
denied  by  him.  Therefore,  even  though  Bolyard  had  ob- 
structed the  road,  inasmuch  as  it  is  distinctly  alleged  in  the 
bill  that  the  appellant  himself  obstructed  it,  and  the  prayer 
of  the  bill  is  that  he  be  restrained  from  further  doing  so,  it 
was  not  error  in  the  court  to  omit  to  have  Bolyard  made  a 
party,  as  the  appellee  would  be  entitled  to  maintain  a  separate 
suit  against  him  for  any  obstruction. 

In  the  final  decree  it  is  recited  that  the  appellee,  Hersh- 
man, having  become  the  owner  of  the  land  formerly  owned 
by  Lee,  agreed  in  open  court  that  the  road  should  run 
through  his  land  as  agreed  upon  and  stipulated  in  the  con- 
tract as  originally  prepared.  The  contract,  having  never  be- 
come effective  as  to  appellant,  by  reason  of  the  change  made 
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therein,  this  ag^reement  upon  the  part  of  appellee  could  not 
operate  to  make  it  eflFeetive.  As  to  appellant,  there  not  being 
any  agreement,  this  stipulation  could  not  make  valid  an  in- 
valid instrument. 

The  decree  of  the  circuit  court  is  reversed,    the  injunction 
dissolved,  and  the  bill  dismissed. 

lieversed. 
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CHARLESTON 

Johnson  et  aL  v.  Lud\iick  et  aL 

Submitted  September  15,  1905.     Decided  December  12, 1905, 

1 .  Equity — Petition  for  Rehearing — Prorestt. 

Where  a  defendant  has  not  been  served  with  process  in  this 
State,  and  has  not  appeared  in  the  cause,  he  has  the  right  to  file  a 
petition  for  a  re-hearing,  as  provided  in  section  14,  chapter  124, 
Code,  and  as  a  prerequisite  to  such  right,  it  is  not  required  that  he 
return  to  and  appear  openly  in  this  State.  This  is  only  required  in 
attachment  proceedings,  where  a  defendant  is  proceeded  ag'ainst 
by  order  of  publication,  and  where  he  did  not  appear  and  make 
defense,     (p.  406.) 

2.  Process — Servire—Jieturn. 

A  return  of  ser\'ice  of  process,  which  shows  that  it  was  served 
by  posting  at  the  usual  place  of  abode  of  the  defendant,  the  de- 
fendant not  being  found,  is  defective,  in  not  stating  that  the  wife, 
or  some  member  of  the  family  of  the  defendant,  over  sixteen  years 
of  age,  was  not  found  at  such  usual  place  of  abode,     (p.  467.) 

3.  Equity — Decree — Want  of  Process — Reversal. 

A  personal  decree  taken  against  one  who  was  not  served  with 
process  and  who  did  not  appear  in  the  cause,  is  void,  and  upon  a 
proper  bill  of  review,  filed  for  that  purpose,  the  decree  will  be 
reversed,     (p.  468.) 

4.  Trusts — Resulting  Trust — Conveyance  to  Wife — Presumptions. 

Where  land  is  purchased  and  paid  for  by  the  husband,  and  the 
conveyance  taken  in  the  name  of  the  wife,  the  prima  facie  presump- 
tion is  that  a  gift  was  intended,  and  in  such  case  no  resulting  trust 
will  arise,  unless  the  presumption  as  to  intention,  which  in  such 
case  is  one  of  fact,  and  not  of  law,  is  repelled  by  competent  evidence. 
And  the  evidence  required  to  rebut  such  presumption  must  be 
clear  and  convincing,     (p.  470.) 
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5.  Trusts — Express  Trust. 

But  where  land  is  purchased  and  paid  for  by  the  husband,  and 
the  conveyance  taken  in  the  name  of  the  wife,  pursuant  to  an  un- 
derstanding and  agreement  between  them  at  the  time  of  the  pur- 
chase and  conveyance,  that  the  land  is  to  be  held  by  the  wife  for 
the  benefit  of  the  husband,  this  creates  an  express  trust,  which 
will  be  enforced  in  favor  of  the  husband,     (p.  471. ) 

6.  Equity — Bill  of  Bevietc — Joint  Decree — Reversal  as  to  One  Dtfendant 
—Effect. 

A  wife,  holding  the  legal  title  to  a  tract  of  land,  died,  leaving 
surviving  her,  her  husband,  and  her  heirs  at  law,  a  brother  and 
two  sisters.  After  her  death,  the  husband,  claiming  to  have  pur- 
chased the  land  and  to  have  paid  the  purchase  money  therefor, 
and  to  have  had  the  same  conveyed  to  the  wife,  pursuant  to  an 
agreement  between  himself  and  wife,  that  she  would  take  the 
conveyance  in  her  name  and  hold  the  land  in  trust  for  him,  filed 
his  bill  m  equity  against  the  heirs  for  the  enforcement  of  the 
trust.  There  was  no  legal  serv^ice  of  process  upon  one  of  the 
defendants.  The  defendants,  being  co-tenants,  and  the  decree 
against  them  being  joint,  a  reversal  of  such  decree,  upon  bill  of 
review,  as  to  the  one  not  served  with  process,  operates  as  a  re- 
versal as  to  all  of  them.     (p.  471.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  John  W.  Johnson  and  others  against  Jacob  M. 
Ludwick  and  others.  Decree  for  defendants,  and  complain- 
ants appeal. 

Reversed, 

Dent  &  Dent,  C.  M.  Murphy,  and  W.  R.  D.  Dent,  for 
appellants. 
J.  Hop  Woods,  for  appellees. 

Sanders,  Judge: 

On  the  20th  day  of  September,  1901,  Mary  E.  Ludwick 
died,  seised  and  possessed  of  a  certain  tract  of  land  of  about 
one  hundred  acres,  lying  in  Barbour  county,  which  was  con- 
veyed to  her  on  the  25th  day  of  June,  1887,  by  Morris  W. 
Mauler  and  others.  She  left  surviving  her  a  husband,  Jacob 
M.  Ludwick,  and  her  heirs  at  law%  two  sisters,  Hannah 
Bryan  and  Susan  Johnson,  and  one  brother,  John  W.  John- 
son. In  1893  Jacob  M.  Ludwick  instituted  in  the  circuit 
court  of  said  county  a  chancery  suit  against  the  heirs  of  his 
deceased  wife,  claiming  to  be  entitled  to  hold  in  fee  simple 
the  said  tract  of  land,  by  reason  of  an  understanding  and 
agreement  had  between  himself  and  wife  at  the  time  of  the 
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conveyance  of  the  land  to  her  by  Mauler  and  others  in  1887, 
to  the  eflFect  that  he  was  to  pay  the  purchase  money,  and  she 
was  to  take  the  conveyance  in  her  name  and  hold  the  land  for 
him;  thereby  asking  for  the  establishment  and  enforcement 
of  a  secret,  express  trust  between  himself  and  wife.  Hannah 
Bryan  was  proceeded  against  by  order  of  publication,  and 
John  W.  and  Susan  Johnson  were  served  by  leaving  the  pro- 
cess at  their  usual  places  of  abode.  Neither  of  the  defendants 
appeared,  and  a  decree  on  the  bill  taken  for  confessed  as  to 
the  resident  defendants,  and  order  of  publication  as  to  Han- 
nah Bryan,  was  pronounced,  holding  that  Mary  E.  Ludwick, 
the  wife  of  the  plaintiff,  at  the  time  of  her  death  held  the 
said  land  in  trust  for  the  plaintiff  as  her  husband,  and  en- 
forcing the  trust  by  decreeing  a  conveyance  of  the  land  to 
plaintiff.  As  provided  by  the  decree,  the  land  was  conveyed 
to  the  plaintiff,  Jacob  M.  Ludwick,  by  a  commissioner  ap- 
pointed for  that  purix)se,  on  the  23rd  day  of  November, 
1903,  and  in  May,  1904,  Ludwick,  for  the  consideration  of 
thirteen  hundred  and  thirty-eight  dollars,  one-third  cash  and 
the  residue  in  one  and  two  years,  conveyed  the  coal  underly- 
ing said  land  to  James  M.  Guffey.  The  appellants,  learning 
of  said  decree  and  the  deed  made  in  pursuance  thereof,  in 
April,  1905,  filed  their  petition  for  re-hearing  and  bill  in 
equity  in  the  nature  of  a  bill  of  review,  and  motion  to  cor- 
rect for  errors  apparent  on  the  face  of  the  record,  and  filed 
with  said  petition  a  bond  for  costs  as  reciuired  by  statute, 
and  in  May  following,  Jacob  M.  Ludwick,  by  his  counsel, 
moved  the  court  to  dismiss  plaintiffs'  bill  and  petition,  for 
want  of  equity,  which  motion  was  sustained  and  the  bill  dis- 
missed, and  this  decree  is  now  here,  on  appeal,  for  review. 

In  disposing  of  the  questions  arising  herein,  it  will  be  first 
proper  to  determine  whether  or  not  Hannah  Bryan,  who  was 
proceeded  against  as  a  non-resident  by  order  of  publication, 
and  who  did  not  appear  in  the  cause,  had  the  right,  upon 
filing  her  petition  and  executing  bond,  to  have  a  re-hearing 
of  the  cause. 

"Any  unknown  party  or  other  defendant,  who  was  not 
served  with  process  in  this  State,  and  did  not  appear  in  the 
case  before  the  date  of  such  judgment,  decree  or  order, 
*  *  *  may  file  his  petition  to  have  the  proceedings  re- 
heard in  the  manner  and  form  provided  by  section  twenty- 
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five  of  chapter  one  hundred  and  six  of  this  C!ode,  and  not 
otherwise;  and  all  the  provisions  of  that  section  are  hereby 
made  applicable  to  proceedingfs  under  this  section."  Section 
14,  chapter  124,  Code,  1899. 

"If  a  defendant  against  whom,  on  publication,  judgment 
or  decree  has  been  or  shall  hereafter  be  rendered,  *  *  * 
shall  return  to  or  appear  openly  in  this  State,  he  may, 
*  *  *  petition  to  have  the  proceeding  re-heard.  On  giv- 
ing security  for  the  costs  which  have  accrued  and  shall  here- 
after accrue,  such  defendants  shall  be  admitted  to  make 
defense  against  such  judgment  or  decree,"  etc.  Section  25, 
chapter  106,  Code,  1899. 

It  is  submitted  by  counsel  for  the  appellees  that  before  the 
plaintiff,  Hannah  Bryan,  would  be  entitled  to  such  relief 
under  section  14,  chapter  124,  she  must  proceed  in  the  man- 
ner provided  by  that  section,  that  is,  file  her  petition  to  have 
the  proceedings  reheard  in  the  manner  and  form  provided  by 
section  25,  chapter  106,  and  not  othet^'wise^  as  all  of  the  pro- 
visions of  section  25  are  made  applicable  to  section  14,  and 
by  section  25  it  is  required  that  the  person  filing  such  peti- 
tion shall  return  to  or  appear  openly  in  this  State^  so  that 
before  she  would  be  entitled  to  invoke  the  jurisdiction  of  the 
courts  of  this  State  in  her  behalf,  or  for  the  purpose  of  cor- 
recting an  error  against  her,  she  must  first  place  herself 
within  its  jurisdiction,  in  order  that  the  court,  if  granting  or 
refusing  her  relief,  may  have  jurisdiction  of  her  person  and 
her  property.  Therefore,  in  dealing  with  this  question,  we 
are  called  upon  to  construe  the  meaning  of  the  words,  ^'and 
not  otherwiite^'''^  found  in  section  14,  and  the  words,  ^^ shall 
return  to  or  appear  openly  in  this  State^'^^  in  section  25, 
chapter  106.  It  nowhere  appears  from  the  record  that  this 
petitioner  has  or  has  not  returned  to  or  appeared  openly  in 
this  State^  and  therefore  it  is  presumed  that  appellees'  counsel 
claims  that  it  should  affirmatively  appear  in  the  petition  filed 
for  such  re-hearing  that  petitioner  has  returned  to  or  ap- 
peared openly  in  the  State,  and  that  the  petition  not  so 
stating,  it  was  proper  for  the  court  to  refuse  the  re-hearing 
and  dismiss  the  petition.  Under  section  14,  chapter  124,  it 
is  provided  that  any  unknown  party  or  other  defendant  who 
was  not  served  with  process  in  this  State  and  did  not  appear, 
etc.,  within  a  certain  time,  can  file  a  petition   to   have  the 
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proceedings  reheard.  How?  fn  the  manner  and  form  pro- 
vided by  section  25,  chapter  106,  and  not  otherwise.  The 
right  to  this  class  of  persons  is  given  to  file  the  petition,  but 
it  must  be  done  in  a  certain  manner.  This  relates  to  the 
manner  of  proceeding.  The  absolute  right  is  given  to  the 
party  to  file  the  petition,  but  it  must  be  done  under  that  sec- 
tion, and  proceeded  with  as  therein  provided,  as,  for  instance, 
before  the  defendant  shall  be  admitted  to  make  defense,  he 
shall  give  bond  for  costs  which  have  accrued  and  which  shall 
hereafter  accrue,  but  when  this  is  done,  he  has  the  right  to 
make  defense  against  the  judgment  or  decree  in  the  same 
manner  as  if  he  had  appeared  before  the  same  was  rendered. 
Under  section  25,  chapter  106,  it  is  not  said  that  any  unknown 
party  or  other  defendant  not  served  with  process  may  file  a 
petition  to  rehear,  but  it  says:  "If  a  defendant  against  whom, 
on  order  of  publication,  judgment  or  decree  has  been  or  shall 
hereafter  be  rendered  *  *  *  shall  return  to  or  appear 
openly  in  this  State,"  he  may,  within  a  certain  time,  file  such 
petition.  The  words,  "'"'return  to  or  appear  openly  in  thi^ 
State^^'^  are  to  classify  the  persons  who  can,  under  section  25, 
have  re-hearings,  and  do  not  limit  the  persons  referred  to  in 
section  14  to  such  persons  thereby  classified,  but  any  un- 
known party  or  other  defendant,  who  was  not  served  with 
process  in  this  State,  and  who  did  not  appear,  may  file  such 
petition,  but  must  do  so  in  the  manner  provided  in  said  sec- 
tion 25.  Therefore,  Hannah  Bryan  was  entitled,  upon  the 
filing  of  her  petition,  and  the  execution  of  bond,  to  make 
defense  against  the  decree;  and  to  deny  her  this  right,  was 
error. 

Then  as  to  Susan  Johnson;  there  was  no  legal  service  of 
process  upon  her.  It  purports  to  have  been  served  by  leav- 
ing a  copy  posted  at  her  usual  place  of  abode,  but  the  return 
of  service  fails  to  show  a  compliance  with  the  statute.  It  is 
in  the  following  words:  "On  the  27th  day  of  July  1903,  I 
executed  the  within  summons  on  Susan  Johnson  by  posting 
and  leaving  posted  at  the  front  door  at  her  usual  place  of 
abode  a  copy  in  Taylor  county,  West  Virginia  she  not  being 
there  or  elsewhere  found.  J.  W.  Selvy,  Deputy  for  B.  F. 
Say  re,  S.  T.  C."  The  statute  provides  that  process  may  be 
served  by  delivering  a  copy  to  the  person  sought  to  be 
served,  or  if  he  be  not  found,  by  delivering  such  copy  at  his 
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usual  place  of  abode,  to  his  wife,  or  to  any  other  person 
found  there,  who  is  a  member  of  his  family,  and  above  the 
age  of  sixteen  years,  and  giving  information  of  the  purport 
of  such  copy  to  the  person  to  whom  it  is  delivered;  or  if 
neither  his  wife  nor  any  such  other  person  be  found  there, 
and  he  be  not  found,  by  leaving  such  copy  posted  at  the 
front  door  of  such  place  of  abode.  So  it  will  be  seen  that  to 
make  service,  process  must  be  served  ui)on  the  person,  if 
found,  and  if  not  found,  upon  his  wife  or  some  member  of 
his  family  over  the  age  of  sixteen  years;  and  then,  if  neither 
be  found,  it  can  be  served  by  x)osting.  The  return  does  not 
show  that  the  wife,  or  some  member  of  the  family  over  the 
age  of  sixteen  years,  was  not  found  there.  The  return  must 
show  these  facts,  in  order  to  constitute  a  valid  return  of  ser- 
vice. This  is  substitutive  service,  and  the  statute  must  be 
complied  with.  It  must  be  given  to  the  wife,  or  member  of 
the  family,  if  found  at  the  usual  place  of  abode,  before  the 
right  exists  to  serve  by  posting.  Service  of  process  is  neces- 
sary to  a  valid  judgment  or  decree,  and  when  the  service  is 
substitutional,  the  statute  must  be  strictly  complied  with. 
The  process  may  have  been  regularly  served,  but  the  only 
evidence  we  have  as  to  such  service  is  the  return  of  the 
officer,  and  if  it  fails  to  disclose  that  the  requirements  of  the 
statute  have  been  complied  with,  the  service  is  so  defective 
that  we  must  hold  that  it  is  equivalent  to  no  service,  and  any 
decree  rendered  against  the  petitioner  is,  therefore,  a  nullity. 
AdkliiH  V.  Lisuranee  (h,^  45  W.  Va.  384.  Therefore,  the 
petitioner,  Susan  Johnson,  not  having  been  served  with  pro- 
cess, and  the  decree,  for  that  reason,  being  void,  she  not  only 
had  the  right  to  file  her  petition  under  section  14  of  chapter 
124  of  the  Code,  for  a  re-hearing,  but  she  was  entitled  to 
have  it  treated  as  bill  of  review,  which  was  asked  by  her  to 
be  done;  and  the  action  of  the  court,  in  refusing  to  so  treat 
it,  was  erroneous.  A  decree  taken  without  the  service  of 
process,  or  where  the  return  of  process  is  so  defective  as  not 
to  show  that  the  party  was  properly  before  the  court,  is  such 
as  should  be  reversed,  ui)on  a  proper  bill  of  review,  filed  for 
that  purpose.  Therefore,  the  court  not  only  erred  in  dis- 
missing her  bill  of  review,  but  also  erred  in  refusing  to  enter- 
tain her  bill  and  reverse  the  final  decree  entered  in  the  cause 
of  Jacob  M.  Ludwick  against  the  appellants.  McCoy  v. 
AlUn,  16  W.  Va.  724. 
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The  summons  upon  John  W.  Johnson,  as  has  been  noted, 
was  served  by  leaving  a  copy  at  his  usual  place  of  abode 
with  his  wife,  he  not  being  found.  This  service  conforms  to 
the  statute,  and  is,  therefore,  good.  But  counsel  presents 
that,  inasmuch  as  it  is  substitutive  service,  under  section  14, 
chapter  124,  Code,  he  should  be  accorded  the  privilege  of  a 
re-hearing.  It  is  true  that  the  service  is  substituted  for 
actual  service,  but,  at  the  same  time,  it  is,  under  our  statute, 
regarded  as  personal  service,  and  such  as  forms  the  basis  for 
a  personal  decree  or  judgment.  It  may,  in  some  instances, 
work  hardships,  but  nevertheless,  our  statute,  said  section 
14,  has  provided  for  it,  and  only  such  persons  as  are  unknown, 
or  other  defendants  who  were  not  served  with  process  in  this 
State,  or  who  did  not  appear  in  the  case,  can  file  such  peti- 
tion for  a  re-hearing  under  that  section.  This  does  not  apply 
to  one  who  was  served  with  process  in  this  State,  although 
the  service  may  be  substitutional,  and  to  so  construe  this 
section,  would  be  giving  it  a  very  elastic  construction,  indeed. 

Not  being  entitled  to  have  the  pleading  treated  as  a  peti- 
tion for  re-hearing,  it  is  claimed  on  behalf  of  the  petitioner, 
John  W.  Johnson,  that  it  should  be  treated  as  a  bill  of 
review,  for  errors  apparent.  This,  of  course,  is  correct,  as 
it  sets  forth  all  the  requirements  of  a  bill  of  review,  and 
when  this  is  done,  as  this  Court  has  repeatedly  held,  it  is 
immaterial  what  the  pleading  is  denominated,  if  it  contains 
the  necessary  allegations  to  give  the  plaintiff  relief.  Then, 
treating  it  as  such,  the  question  arises,  is  there  error  in  the 
decree  or  proceedings  sought  to  be  reviewed?  It  is  urged 
that  the  court  below  should  have  dismissed  the  original  bill, 
on  its  own  motion,  because  it  showed,  upon  its  face,  that  the 
plaintiff  was  not  entitled  to  the  relief  asked.  This  contention 
cannot  be  sustained.  The  bill  was  taken  for  confessed  as  to 
the  petitioner,  and  it  contains  allegations  to  the  effect  that  the 
land  which  was  conveyed  to  Mary  E.  Ludwick  was  purchased 
and  paid  for  by  Jacob  M.  Ludwick,  with  an  express  under- 
standing and  agreement  between  him  and  his  wife,  at  the 
time,  that  she  would  take  the  conveyance  in  her  own  name, 
and  hold  the  title  in  trust  for  him.  This  Court  has  held  that 
where  land  is  purchased  and  paid  for  by  one  person,  and  a 
conveyance  taken  to  another,  with  the  understanding  and 
agreement  that   it   will   be  held  in  trust  for  the  purchaser, 
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there  arises  an  express  trust,  which  will  be  enforced  in 
equity;  but  it  is  also  held  that  if  the  person  in  whose  name 
the  conveyance  is  taken  is  the  wife  of  the  person  who  paid 
the  purchase  money,  the  prirna  facie  presumption  is  that  a 
gift  was  intended,  and,  in  such  case,  a  resulting  trust  will 
not  arise.  But  this  is  only  a  prima  fa^ie  presumption,  and 
where  the  bill  alleges,  as  it  does  here,  that  it  was  the  express 
understanding  and  agreement  between  the  one  who  purchased 
and  the  one  in  whose  name  the  conveyance  was  taken,  that 
the  land  should  be  held  in  trust  for  the  purchaser,  there  is  a 
sufficient  allegation  upon  which  to  compel  its  enforcement. 
But  if  the  allegations  of  the  bill,  in  this  regard,  were  denied, 
it  would  devolve  upon  the  husband  to  show  that  it  was  not  a 
gift,  but  that  the  land  was  to  be  held  by  the  wife  for  his 
benefit.  Deck  v.  TaUer,  41  W.  Va.  332.  Therefore,  if  the 
allegations  of  the  bill  are  true,  and,  as  the  bill  was  taken  for 
confessed,  they  are  taken  to  be  true,  we  see  no  error,  in  this 
respect,  which  calls  for  a  reversal  of  the  decree. 

But  it  may  be  claimed  by  the  plaintiff,  John  W.  Johnson, 
that  it  was  error  to  take  the  decree  upon  the  original  bill 
without  having  Susan  Johnson  before  the  court,  she  being  a 
co-tenant  with  him  and  Hannah  Bryan,  and  sued  jointly  with 
them;  but  whether  this  is  such  error  as  he  could  take  ad- 
vantage of,  it  is  not  necessary  to  determine,  because  the 
reversal  of  the  decree  upon  the  part  of  Susan  Johnson  op- 
erates as  a  reversal  of  the  entire  decree.  Upon  the  death  of 
Mary  E.  Ludwick,  this  land  descended  to  the  plaintiffs,  and 
is  held  by  them  as  co-tenants.  Jacob  M.  Ludwick,  under 
the  allegations  of  his  bill,  is  entitled  to  the  whole  tract,  or  no 
part  of  it,  and  any  defense  advanced  by  one  of  the  heirs  will 
redound  to  the  benefit  of  the  others.  It  cannot  be  a  trust  as 
to  the  interest  of  one  and  not  as  to  the  interest  of  the  others. 
It  is  not  so  claimed.  The  estate  is  joint,  and  the  decree  is, 
likewise,  joint,  and  when  reversed  as  to  one,  it  is  reversed  as 
to  all.  Vandiver  v.  RohertH^  4  W.  Va.  493;  Lyman  v. 
Thfytnpson^  11  W.  Va.  427;  Vance  Shoe  Co.  v.  Ilaaglit^  41 
W.  Va.  275;  Ilolderhj  v.  Ilagan,  57  W.  Va.  341,  50  S.  E.  K. 
437;  Dickenson  v.  Davia^  2  Leigh,  401;  Lenov:«  v.  Lenow^ 
8  Grat.  349;  ^yalkerv.  Page,  21  Grat.  836;  Hogg\s  Eq.  Pro. 
sec.  607. 

For  the  reasons  given,  the  decree  dismissing  the  plaintiffs' 
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petition  and  bill  of  review,  and  the  decree  rendered  on  the 
31st  day  of  October,  1903,  upon  the  ori^nal  bill  filed  by 
Jacob  M.  Ludwick  against  the  plaintiflFs,  holding  that  the 
land  conveyed  to  Mary  E.  Ludwick,  his  wife,  was  held  in 
trust  by  her  for  Jacob  M.  Ludwick,  are  reversed,  and  this 
cause  is  remanded. 

Revei'Hed. 


CHARLESTON 

,'  472-  DUERR   et  at,    V,    SnODGRASS. 

f65      2^^ 

Submitted  September  15,  1905.    Decided  December  12,  1905. 

1.  Taxation — Aase-sftment — Tawn  Lotn. 

Under  section  36,  chapter  29,  Code,  town  lots  should  be  assessed 
separately.  But  when  this  is  not  done,  and  several  lots  lyin^  con- 
tiguous are  assessed  as  a  whole,  this  is  such  an  irregularity  as  is 
cured,  after  deed,  by  section  25.  chapter  31,  Code.     (p.  473.) 

2.  T.A.X  ly^^iy— Description. 

It  is  not  necessary  to  a  valid  tax  deed  that  the  same  description 
of  the  land  used  in  the  delinquent  list  should  be  used  in  the  return 
of  sales,  AH  that  is  required  in  either  is  such  description  as  is  suf- 
ficient to  identify  the  land  and  give  notice  to  the  owner  of  the  as- 
sessment or  sale.     (pp.  473,  474.) 

3.  Tax  Sales— /Mwr/i  of  Sales — DeMgnativn  of  Purchaser. 

The  word  "Do."  is  used  as  an  abbreviation  for  "ditto,"  and 
means  the  same  as  that  which  appears  immediately  above;  and 
when  it  is  used  in  a  return  of  sales  of  land  sold  for  taxes,  to  desig- 
nate the  purchaser,  it  will  serve  lo  do  so  if  the  name  of  the  pur- 
chaser appears  in  the  same  column  and  immediately  above  such 
word.     (p.  475.) 

4.  Tax  Sales. 

A  sheriff,  selling  lands  for  taxes,  is  required  to  selKonly  so  much 
thereof  as  will  be  sufficient  to  satisfv  the  whole  of  the  taxes,  inter- 
est and  commissions;  but  he  is  not  required  to  certify  in  the  return 
of  sales  that  it  was  necessary  to  sell  the  whole,  or  that  he  offered 
for  sale  a  quantity  less  than  the  whole.  And  when  the  whole  tract 
or  lot  has  been  sold,  it  will  be  presumed  that  a  sale  of  it  was  nec- 
essary,    (p.  476.) 

Appeal  from  Circuit  Court,  Wetzel  County. 
Bill  by  A.  C.  Duerr  and  others  against  R.  E.  L.  Snodgrass. 
Decree  for  defendant,  and  plaintiffs  appeal. 

^Xfirrned. 
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Rehearing  denied  January  9,  1906. 
Thos.  p.  Jacobs,  for  api)ellants. 
W.  G.  Snodgrass,  for  appellee. 

Sanders,  Judge  : 

Complaint  is  made  that  the  circuit  court  of  Wetzel  county 
erred  in  dismissing  the  plaintiff's  bill,  which  was  brought  for 
the  purpose  of  setting  aside  and  declaring  void  a  tax  deed 
made  by  the  clerk  of  the  county  court  of  said  county,  to  the 
defendant,  R.  E.  L.  Snodgrass.  On  the  20th  day  of  March, 
1903,  Fannie  M.  Rogers  and  her  husband  conveyed  to  the 
plaintiffs  two  lots,  designated  as  lying  on  the  east  side  of  Ma- 
ple Avenue,  in  McEldowney  addition,  in  the  town  of  New 
Martinsville,  West  Virginia,  and  known  on  the  recorded  plat 
of  said  addition  as  lots  "CB"  and  "II,"  the  plat  being  of  re- 
cord in  the  clerk's  office  of  the  county  court  of  said  county. 
The  taxes  on  these  lots  for  the  year  of  1901,  and  while  owned 
by  Fannie  M.  Rogers,  were  not  paid,  and  they  were  returned 
delinquent  for  the  non-payment  thereof,  and  on  the  4th  day 
of  December,  1903,  sold  by  the  sheriff,  and  the  defendant  be- 
came the  purchaser. 

One  of  the  reasons  advanced  for  avoiding  the  tax  deed  is 
that  the  lots  were  improperly  assessed  as  one  parcel,  it  l^eing 
contended  that  th^y  should  have  been  entered  and  assessed 
separately.  This  is  not  an  open  question  in  this  State.  In 
the  cases  of  Boggens  v.  Scott,  48  W.  Va.  316,  and  Winning 
V.  Eakin,  44  W.  Va.  19,  it  has  been  decided  against  the  con- 
tention of  the  plaintiffs.  Section  25,  chapter  31,  of  the  Code, 
by  providing  that  "if  more  than  one  tract  of  land  be  charged 
as  one  *  *  *  all  such  right,  title,  interest  and  estate 
therein,  as  is  hereinbefore  mentioned,  shall  nevertheless  pass 
to  and  be  vested  in  the  grantee  in  such  deed,"  passes  good 
title  to  the  purchaser,  notwithstanding  such  irregularity.  If 
section  36,  chapter  29,  Code,  requires  that  the  lots  should 
have  been  assessed  and  valued  separately,  the  deed  could  not 
be  avoided,  although  this  was  not  done,  because  of  this  pro- 
vision in  section  25,  chapter  31,  Code.  This  statute  should 
not  be  evaded,  but  should  be  met  squarely,  and  given  the 
force  which  it  was  intended  it  should  have,  and  when  this  is 
done,  the  sale  must  be  upheld. 

And,  secondly,  it  is  assigned  as  error  that  the  delinquent 
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list  described  the  lots  as  in  "McEldowney  Add.,"  while  the 
return  of  sales  described  them  as  being  in  "Mc.  Add.,  N. 
M."  The  delinquent  list  shows  that  these  lots  are  situated  in 
Magnolia  district,  in  the  county  of  Wetzel,  and  were  returned 
in  the  name  of  Fannie  M.  Rogers  for  the  year  of  1901,  and 
designated  as  "New  Martinsville  town  lots  CB  and  H,  McEl- 
downey  Add."  And  they  are  described  in  the  return  of  sales 
in  exactly  the  same  manner,  except  that  under  the  heading, 
"Local  Description,"  instead  of  saying  "McEldowney  Add., 
New  Martinsville,"  these  words  are  abbreviated,  by  using 
for  McEldowney,  "Mc,"  and  for  New  Martinsville,  "N.  M." 
Surely  no  one  could  be  misled  by  this  variance  between  the 
delinquent  list  and  the  return  of  sales.  The  lots  were  re- 
turned and  sold  in  the  name  of  Fannie  M.  Rogers  for  the  year 
of  1901,  and  described  as  lots  "CB"  and  ^'H"  in  Magnolia 
district,  Wetzel  county.  These  facts  appear  from  both  the 
delinquent  list  and  return  of  sales,  and  in  the  delinquent  list 
they  are  further  described  as  being  in  the  "McEldowney 
Add."  in  the  town  of  New  Martinsville,  and  while  the  return 
of  sales  does  not  literally  follow  the  delinquent  list  in  the 
manner  of  description,  as  above  stated,  yet  certainly  no  one 
could  be  mistaken  that  the  lots  referred  to  in  the  list  of  sales, 
and  sold,  were  the  same  which  were  returned  delinquent  in 
the  name  of  Fannie  M.  Rogers  for  the  taxes  of  1901.  It  is 
not  necessary  to  a  valid  tax  deed  that  the  same  description 
of  the  lots  used  in  the  delinquent  list  should  be  used  in  the 
return  of  sales.  All  that  is  required  in  either  is  such  de- 
scription as  is  sufficient  to  identify  the  lots  and  give  notice 
to  the  owner  of  the  assessment  or  sale.  And  there  is  no  doubt 
but  what  the  description  in  both  the  delinquent  list  and  no- 
tice of  sales  was  clearly  sufficient  to  give  to  the  owner  such 
notice.  There  is  nothing  here  which  would  prejudice  and 
mislead  the  owner  of  the  lots  so  sold  as  to  what  portion  of 
the  same  was  sold,  and  when  and  for  what  year  they  were 
sold,  or  the  name  of  the  purchaser  thereof.  Unle.ss  this  is  so, 
under  said  section  25,  chapter  31,  Code,  the  title  passes  to 
and  is  vested  in  the  grantee  in  the  deed,  notwithstanding  any 
irregularity  in  the  proceedings.  Then,  again,  in  the  same  sec- 
tion, it  is  said  that:  "No  irregularity,  error  or  mistake  in  the 
delinquent  list,  or  the  return  thereof,  or  in  the  affidavit 
thereto,  or  in  the  list  of  sales  filed  with  the  clerk  of  the  county 
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court,  *  *  *  shall,  after  the  deed  is  made,  invalidate  or 
affect  the  sale  or  deed."  The  variance  between  the  delin- 
quent list  and  the  return  of  sales,  if  it  can  be  denominated  a 
variance,  is,  at  most,  only  an  error  or  irregularity  such  as  is 
cured  by  the  curative  provisions  of  said  section  of  the  stat- 
ute. This  is  the  plain  command  of  the  statute,  which  should 
be  obeyed.  It  needs  no  construction  to  arrive  at  this  conclu- 
sion, and  to  determine  the  intention  of  the  legislature,  and  all 
the  court  should  do  is  to  apply  it  as  it  is  found,  without  try- 
ing to  avoid  its  force  by  strained  construction. 
.  And  it  is  said  that  the  deed  should  be  canceled  because  the 
return  of  sales  fails  to  show  the  name  of  the  purchaser.  From 
an  examination  of  the  list  of  sales,  we  are  forced  to  conclude 
that,  this  contention  of  the  plaintiff  is  not  supported.  The  re- 
turn of  sales  shows  that  the  defendant,  R.  E.  L.  Snodgrass, 
was  the  purchaser  of  another  lot,  sold  in  the  name  of  Samuel 
Karnes,  and  under  the  heading,  "Name  of  purchaser,"  R.  E. 
L.  Snodgrass,  by  name,  is  referred  to  as  having  purchased 
the  Karnes  lot,  and  immediately  following,  showing  the  sale 
of  the  lots  returned  in  the  name  of  Fannie  M.  Rogers,  under 
the  same  heading,  the  purchaser  is  designated  by  the  use  of 
the  abbreviation  for  ditto,  "Do."  The  name  of  the  purchaser 
appearing  immediately  above  the  letters  "Do.,"  it  cannot  be 
mistaken  as  to  what  was  intended  by  the  abbreviation.  In 
the  case  of  Hughes  v.  Paicers^  42  S.  W.  Rep.  1,  99  Tenn., 
480,  the  court  held  that  ditto  marks  are  to  be  held  as  repeti- 
tions of  what  appears  on  the  line  above,  and  are  as  much  a 
part  of  the  English  language  as  are  punctuation  marks,  and 
they  are  often  given  an  important,  and  sometimes  a  control- 
ling part  in  the  construction  of  general  writings,  and  in  the 
interpretation  of  legal  documents  and  statutes  and  constitU' 
tions,  and  being  regarded  as  a  part  of  the  language,  the 
courts  will,  of  course,  take  judicial  notice  of  their  meaning. 
And,  also,  in  the  case  of  Xew  England  Loan  and  Tnist  Co. 
V.  Avery,  (Tex.),  41  S.  W.  673,  the  court  held  that  ditto 
marks  are  generally  understood  to  mean  the  "same  as  above," 
and  that  a  statute  requiring  the  index  to  a  judgment  record 
to  contain  the  names  of  the  plaintiff  and  defendant,  is  satis- 
fied, where  the  same  party  has  been  defendant  in  several  act- 
ions, by  the  writing  of  his  name  once  as  defendant  in  the 
action  first  indexed,  and  the  use  of  ditto  marks  in  the  place 
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of  his  name  in  the  title  to  the  other  actions.  "Ditto  marks. 
Marks  which  are  generally  understood  to  mean,  'the  same  as 
above.'  "  14  Cyc,  552.  See,  also,  Millei*  v.  Wild  Cat 
Gravel  Road  Co.^  52  Ind.  51;  Steinmetz  v.  Turnpike  Co,^ 
57  Ind.  457.  Therefore,  the  letters,  "Do.,"  being  an  abbre- 
viation for  "ditto,"  and  meaning  "the  same  as  above,"  it  is 
clear  that  the  return  of  sales  shows  the  name  of  the  purchaser 
of  the  lots  in  question. 

It  is  urged  that  the  sheriff  made  no  effort  to  sell  less  than 
the  whole  of  these  lots,  and  for  that  reason  the  deed  should 
be  set  aside.  Section  8,  chapter  31,  Code,  provides  that  the 
sale  shall  be  of  the  lot  or  such  undivided  interest  therein  as 
shall  be  sufficient  to  satisfy  the  whole  of  the  taxes  and  com- 
missions. This  is  a  plain  statutory  requirement,  and  should, 
in  all  cases,  be  complied  with.  The  sheriff  should  make  an 
honest  effort  to  sell  as  small  interest  as  possible.  But  did  he 
do  so  in  this  case?  We  cannot  presume  that  he  did  not.  An 
officer  is  presumed  to  do  his  duty,  and  in  this  case  the  pre- 
sumption is  that  the  sheriff  offered  the  lots  for  sale  as  re- 
quired by  law,  and  to  set  aside  the  tax  deed  on  this  ground, 
the  plaintiffs  must  overthrow  this  presumption.  Then  the 
question  is,  have  the  plaintiffs  done  so?  It  is  true  that  it  is 
shown  that  a  much  less  quantity  than  the  whole  of  the  lots 
would  sell  for  a  sufficient  amount  to  pay  the  taxes  and 
charges.  It  appears  that  a  one-eighth  interest  would  easily 
sell  for  sufficient  to  do  so.  But  taking  all  this  to  be  true, 
and  if  notliing  else  appeared,  the  deed  could  not  \y^  over- 
thrown on  this  ground.  If  so,  it  would  be  an  easy  matter  to 
set  aside  most,  if  not  all,  tax  deeds.  No  purchaser  at  a  tax 
sale  could  know,  nor  could  he,  by  any  means,  ascertain,  when 
he  is  getting  a  good  title.  This  showing,  however,  of  the 
plaintiffs  has  been  rebutted.  It  abundantly  appears  from  the 
evidence  that  the  sheriff  did  offer  less  than  the  whole,  but  re- 
ceived no  bids,  and  no  one  says  that  he  did  not  do  so.  There- 
fore, not  only  is  the  presumption  here  in  favor  of  the  sheriff 
doing  his  duty,  but  this  presumption  is  supported  by  the  un- 
contradicted testimony.  Our  statute  does  not  require  the 
sheriff  to  certify  that  it  was  necessary  to  sell  the  whole  in  or- 
der to  pay  the  taxes  and  charges,  or  that  he  offered  for  sale  a 
less  quantity  than  the  whole. 

The  decree  of  the  circuit  court  is  affirmed. 

^\ffirmed. 
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CHARLESTON 

Federation  Window  Glass  Company  v.  Cameron 

Glass  Company,  et  al.  m    m 

Submitted  September  14,  1905.    Decided  December  12,  1905. 

1.  Damages — Judgment  by  Default — Writ  of  Inquiry. 

Where  the  declaration  in  an  action  of  asnumpsit  contains  the 
common  counts,  and  one  or  more  special  counts  upon  promissory 
notes  in  writing  for  the  payment  of  money,  and  office  judgment  by 
default  is  entered  a*  rules,  the  necessity  of  an  order  for  inquiry'  of 
damages  in  the  action  is  not  avoided  by  section  45,  chapter  125, 
Code.    (pp.  479,  481.) 

2.  Judgment — Office  Judgment— Pleading. 

Such  office  judgment  does  not  become  final  on  the  last  day  of 
the  next  succeeding  term  of  court,  not  having  been  previously  set 
aside,  so  as  to  bar  a  defense  thereafter,  but  the  defendants  may 
plead  to  issue  at  any  time  before  the  order  for  inquiry  of  damages 
is  executed,     (p.  479.) 

3.  Assumpsit — Account — Filing  Accornt. 

The  plaintiff  in  an  action  of  ansumpsit  does  not  waive  the  com- 
mon counts  of  his  declaration  by  failing  to  file  the  account  re- 
quired by  section  11,  chapter  125,  Code,  at  the  time  the  declaration 
is  filed.  He  may  file  the  account  afterwards  and  rely  upon  the 
common  counts,     (p.  480. ) 

Error  to  Circuit  Court,  Marshall  County. 

Action  by  the  Federation  Window  Glass  Company  against 
the  Cameron  Glass  Company  and  others.  Judgment  for 
plaintiff,  and  defendant,  M.  L.  Benedum  brings  error. 

Reversed  and  Remanded. 

Riley  &  Ritz,  for  plaintiff  in  error. 

J.  C.  Simpson,  for  defendant  in  error. 

Cox,  Judge. 

This  action  of  asiniinpslt  for  $15,000  damages  was  com- 
menced in  the  circuit  court  of  Marshall  county  on  the  l7th 
day  of  October,  1903,  by  the  Federation  Window  Glass  Com- 
pany, a  corporation,  against  the  Cameron  Glass  Company,  a 
corporation,  M.  L.  Benedum,  A.  E.  Fox  and  D.  C.  Harkins. 
Process  was  served  on  the  defendants  on  the  27th  day  of  Oc- 
tober, 1903.  The  plaintiff  filed  an  original  and  two  amended 
declarations.     The  original  was  filed  at  November  rules,  1903.. 
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The  first  amended  declaration  was  filed  in  open  court  on  the 
26th  of  January,  1904,  and  was  remanded  to  rules  for  pro- 
ceedings thereon,  the  defendants  not  having  appeared.  The 
second  amended  declaration  was  filed  at  May  rules,  1904. 
Each  of  these  declarations  contained  the  common  counts  in 
assumpsit^  and  one  or  more  special  counts  upon  two  promis- 
sory notes  in  writing  for  the  payment  of  money,  alleged  to 
have  been  made  by  the  Cameron  Glass  Company  on  the  21st 
of  July,  1903,  payable  to  its  order  sixty  days  after  date, 
each  calling  for  $6,000,  and  endorsed  by  said  corporation,  M. 
L.  Benedum,  A.  E.  Fox  and  D.  C.  Harkins.  No  bill  of  par- 
ticulars was  filed  with  either  of  the  declarations.  The  record 
discloses  no  appearance  by  defendants  at  May  rules,  1904, 
when  the  second  amended  declaration  was  filed,  but  the  clerk 
entered  a  rule  tx)  plead  against  them.  At  June  rules,  1904, 
the  clerk  made  the  following  entry:  "Affidavit  filed  by  plain- 
tiflF,  and,  defendant  failing  tx)  plead  to  declaration,  judgment 
entered  for  plaintiff  againt  defendant  for  damages  mentioned 
in  declaration  as  shown  by  affidavit."  At  the  June  term  of 
court,  1904,  following,  nothing  was  done  in  the  case.  By  an 
order  entered  in  term  on  December  2,  1904,  it  appears,  in 
substance,  as  follows:  Defendant  Benedum  moved  for  a  nunc 
pro  tunc  order  showing  a  demurrer  to  the  first  amended  de- 
claration and  joinder  therein  by  plaintiff,  and  moved  to  quash 
the  plaintiff's  affidavit  filed,  and  to  set  aside  the  office  judg- 
ment entered  at  June  rules,  1904,  and  asked  leave  to  demur, 
and  file  his  plea  of  non-asHunipsit  to  the  second  amended  de- 
claration. The  court  refused  the  nunc  pro  tune  order,  re- 
fused to  permit  Benedum  to  demur  and  to  file  the  plea  of 
7i<)n'a^ssu7nps!t  to  the  second  amended  declaration,  quashed 
plaintiff's  affidavit  filed  at  June  rules,  1904,  permitted  plain- 
tiff to  file  another  affidavit  under  section  46,  chapter  125, 
Code,  refused  to  give  Benedum  time  to  file  a  counter  affidavit, 
and  proceeded  to  treat  the  office  judgment  as  final  and  to  as- 
certain plaintiff's  damages  in  accordance  with  the  last  affida- 
vit, and  entered  judgment  in  favor  of  plaintiff  against  defend- 
fendants  for  the  sum  of  $10,037.45  and  costs.  Benedum  ex- 
cepted to  the  several  rulings  of  the  court  against  him,  and 
afterwards  obtained  from  a  Judge  of  this  Court  a  writ  of  er- 
ror to  and  supersedeas  from  the  judgment. 
The  vital  question  in  this  case  is:  Did  the  office  judgment 
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entered  at  June  rules,  1904,  become  final  on  the  last  day  of 
the  June  term,  1904,  of  the  circuit  court  of  Marshall  county, 
it  not  having  been  previously  set  aside,  so  as  to  bar  a  defense 
thereafter?  The  second  amended  declaration,  upon  which  this 
office  judgment  was  entered,  contained  the  common  counts, 
and  a  special  count  ui)on  the  two  promissory  notes  men- 
tioned. 

Plaintiff  claims  that  this  office  judgment  became  final  on 
the  last  day  of  the  June  term,  1904,  so  as  to  bar  a  defense 
thereafter,  and  relies  upon  the  cases  of  Iluttcni  v.  Ilolt^  52 
W.  Va.  672;  MaratiUer  v.  Ward,  52  W.  Va.  74,  and  Brad- 
ley V.  Long^  57  W.  Va.  599.  Those  cases  involved  the 
finality  of  office  judgment  in  actions  where  no  order  for  in- 
quiry of  damages  was  proper  or  necessary.  The  authority  of 
those  cases  does  not  apply  to  actions  in  which  such  order  is 
necessary.  The  recent  case  of  Philip  Carey  Mfg,  Co,  v. 
WaUon,  decided  by  this  Court  at  this  term,  involved  the 
question  of  the  finality  of  office  judgment  in  an  action  of 
amximpsit  where  the  declaration  contained  only  the  common 
counts.  In  that  case,  it  was  held:  "In  an  action  of  assump- 
sit,  where  an  order  for  inquiry  of  damages  is  required,  the 
office  judgment  entered  at  rules  does  not  become  final  on  the 
last  day  of  the  next  succeeding  term  of  court,  if  not  previ- 
ously set  aside,  so  as  to  bar  a  defense  thereafter,  but  the  de- 
fendant may  plead  to  issue  at  any  time  before  the  order  for 
inquiry  of  damages  is  executed."  The  only  material  differ- 
ence between  that  case  and  the  case  here  presented  is,  that 
the  declaration  here  contained,  in  addition  to  the  common 
counts,  the  special  count  upon  the  two  promissory  notes;  but 
this  fact  did  not  take  the  common  counts  out  of  the  declara- 
tion. We  do  not  deem  it  necessary  to  repeat  what  we  have 
said  in  the  case  last  mentioned.  Section  45,  chapter  125, 
Code,  only  makes  an  order  for  inquiry  of  damages  unneces- 
sary in  an  action  for  debt  upon  any  bond  or  other  writing  for 
the  payment  of  money,  or  against  the  drawer  or  endorser  of 
a  bill  of  exchange  or  negotiable  note,  or  in  an  action  of  debt 
or  scire  facias  upon  a  judgment  or  recognizance.  It  may  be 
argued  that  this  action,  while  not  an  action  of  debt,  is  an  act- 
ion for  debt,  on  writings  for  the  payment  of  money,  and 
therefore  exempted  by  said  section  from  the  necessity  of  an 
order  for  inquiry  of  damages.     This  argument  might  come 
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with  much  force  if  it  were  not  for  the  common  counts.  The 
common  counts  were  as  much  a  part  of  the  declaration  as  the 
special  count.  The  common  counts  stood  as  parts  of  the  plain- 
tiflF's  demand  against  the  defendants,  at  the  time  this  office 
judgment  was  entered  at  rules. 

The  plaintiff  insists  that  the  common  counts  must  be  deem- 
ed to  have  been  waived,  because  no  bill  of  particulars  was 
filed  under  them,  and  that  the  office  judgment  therefore  could 
only  have  been  upon  the  special  count.  The  statute,  section 
11,  chapter  125,  Code,  provides  that  in  every  action  of  as- 
8u?)ipsit  the  plaintiff  shall  file  with  his  declaration  an  account 
distinctly  stating  the  several  items  of  his  claim,  unless  it  be 
plainly  described  in  the  declaration,  and  if  he  fail  to  do  so  he 
shall  not  be  permitted  to  prove  any  item  not  stated  in  such 
account  on  the  trial  of  the  case.  The  object  of  a  bill  of  par- 
ticulars is  to  specify  the  claim,  and  prevent  surprise  on  the 
trial.  3  Ency.  PI.  &  Prac.  519.  The  bill  of  particulars  im- 
der  the  statute  is  no  part  of  the  declaration.  Riley  v.  JanuJt, 
43  W.  Va.  43.  The  failure  to  file  a  bill  of  particulars  in  an 
action  of  assumpsit  is  not  ground  for  demurrer  {Sheppard  v. 
Peahody^  21  W.  Va.  368);  nor  is  the  fact  that  the  bill  is  too 
vague  {Ahell  v.  Penn  Im,  Co.,  18  W.  Va.  412.)  Where  the 
bill  is  too  vague,  advantage  may  be  taken  of  the  defect  by 
excluding  the  plaintiff's  evidence.  The  bill  of  particulars  not 
being  a  part  of  the  declaration,  no  rules  could  have  been  ta- 
ken upon  it  if  it  had  been  filed.  We  do  not  think,  under  our 
decisions  and  practice,  that  the  plaintiff  waived  the  common 
counts  by  not  filing  the  bill  of  particulars  at  the  time  the 
declaration  was  filed.  Plaintiff  might  file  the  bill  later,  and 
rely  upon  the  common  counts.  We  do  not  understand  that 
it  is  absolutely  necessary  that  the  plaintiff  file  the  bill  at  the 
time  the  declaration  is  filed.  The  statute  does  not  say  so.  It 
seems  to  us  that  the  statute  means  that  he  shall  file  the  bill  in 
support  of,  and  to  amplify  and  supplement,  his  declaration, 
but  not  necessarily  at  the  same  time  the  declaration  is  filed. 
If  the  plaintiff  fails  to  file  the  bill,  the  penalty  is  the  exclu- 
sion of  his  evidence  as  to  any  item  not  plainly  described  in 
the  declaration.  The  defendant  before  trial  may  demand 
such  bill.  Transportation  Co.  v.  Standard  Oil  Co.^  50  W. 
Va.  611. 

In  this  case,  the  plaintiff  has  chosen  to  bring  an  action  of 
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assumpsit  sounding  in  damages,  combining  the  common 
counts,  which  require  an  order  for  inquiry  of  damages,  with 
a  special  count  on  promissory  notes.  It  is  said  in  6  Ency. 
PI.  &  Prac.,  132,  that  where  the  damages  are  unliquidated  a 
judgment  by  default  can  never  be  rendered  without  reference 
to  a  jury,  unless  by  express  provision  of  the  statute.  See, 
also,  James  Hiver,  etc.,  Co.  v.  Le^,  16  Grat.  422;  Smithson 
V.  Briggs,  31  Grat.  180.  The  common  counts  are  not  re- 
lieved from  the  necessity  of  an  order  for  inquiry  of  damages 
by  section  45,  chapter  125,  Code.  That  being  true,  the  action 
is  not  relieved  from  such  order,  although  the  declaration  con- 
tains the  special  count  in  addition  to  the  common  counts.  If 
such  order  is  necessary,  then  the  office  judgment  entered  at 
June  rules,  1904,  did  not  become  final,  either  under  section 
46  or  section  47,  chapter  125,  Code,  on  the  last  day  of  the 
next  succeeding  term  of  court,  it  not  having  been  previously 
set  aside,  so  as  to  bar  a  defense  thereafter.  We  so  held  in 
the  case  of  Philip  Carey  Mfg.  Co.  v.   Watsoii,  supra. 

Therefore,  we  now  hold  that  where  a  declaration  in  an  ac- 
tion of  assumpsit  contains  the  common  counts,  and  one  or  more 
si)ecial  counts  upon  promissory  notes  in  writing  for  the  pay- 
ment of  money,  and  office  judgment  by  default  is  entered  at 
rules,  the  necessity  of  an  order  for  inquiry  of  damages  is 
not  avoided  by  section  45,  chapter  125,  Code;  and  that  such 
judgment  does  not  become  final,  on  the  last  day  of  the  next 
succeeding  term  of  court,  not  having  been  previously  set 
aside,  so  as  to  bar  a  defense  thereafter,  but  the  defendants 
may  plead  to  issue  at  any  time  before  the  order  for  inquiry  of 
damages  is  executed. 

It  is  unnecessary  for  us  to  say  whether  or  not  the  judgment 
in  this  case  is  erroneous  because  the  office  judgment  was  en- 
tered after  a  rule  to  plead,  when  there  had  been  no  appear- 
ance by  defendants. 

We  do  not  desire  to  be  understood  by  this  decision  as  hold- 
ing that  an  order  for  inquiry  of  damages  would  be  necessary 
in  an  action  of  assiwipsit  where  the  declaration  contained  on- 
ly counts  upon  a  writing  or  writings  for  the  payment  of 
money,  or  that  in  such  case  an  office  judgment  by  default 
would  not  become  final  on  the  last  day  of  the  next  succeed- 
ing term  of  court.  That  case  is  not  before  us,  and  we  decide 
nothing  in  relation  to  it. 

31 
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It  follows  from  what  we  have  said  that  the  lower  court 
erred  in  refusing  to  permit  the  defendant  Benedum  to  demur 
and  plead  on  the  2nd  day  of  December,  1904.  For  this  error, 
the  judgment  must  be  reversed  as  to  all  of  the  defendants. 
State  ex  rel.  Kloah  Bfos  v.  Corviriy  51  W.  Va.  19.  This  ac- 
tion is  remanded,  with  directions  to  admit,  under  the  rules  of 
law,  any  proper  defense  which  the  defendants  or  either  of 
them  shall  offer  before  an  order  for  inquiry  of  damages  is 
executed,  and  to  be  further  proceeded  with  according  to  law. 

Reversed  and  Remanded. 


CHARLESTON 

Town  of  Harper's  Ferry  v,  Kaplon  &  Bro. 

Submitted  September  11, 1905.     Decided  December  12,  1905. 

1.  Public  Streets — Dedication — Evidence. 

A  dedication  of  land  by  the  owner,  for  the  puriwse  of  a  public 
street,  may  be  established  by  evidence  contained  in  a  deed  made 
by  such  owner  to  a  private  person,  in  which  the  rights  of  the  pub- 
lic are  recognized,     (p.  485.) 

2.  Public  Streets — Dedication — Acceptance, 

As  between  the  owner  so  dedicating,  or  his  alienees,  and  the  pub- 
lic authority  claiming  the  dedication,  the  acceptance  thereof  may 
be  implied  from  the  actual  appropriation  and  use  of  the  land,  by 
such  public  authority,  for  the  purpose  of  the  dedication,     (p.  485.) 

Appeal  from  Circuit  Court,  Jefferson  County. 

Bill  by  the  town  of  Harper's  Ferry  against  V.  Kaplon  & 
Bro.     Decree  for  defendants,  and  plaintiff  appeals. 

Reversed, 

J.  M.  Mason,  Jr.,  for  appellant. 
F.  W.  Brown,  for  appellees. 

Cox,  JcDOE : 

The  Town  of  Harper's  Ferry  tiled  its  bill  in  the  circuit 
court  of  Jefferson  county  against  Victor  Kaplon  and  Abra- 
ham Kaplon,  partners,  etc.,  for  the  purpose  of  enjoining 
them  from  constructing  a  building  upon  a  strip  of  land  al- 
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leged  to  be  a  part  of  a  public  street,  called  Church  street,  in 
said  town,  and  thereby  constituting  a  nuisance  upon  such 
street.  The  defendants  demurred  to  the  bill,  and  moved  to 
dissolve  the  injunction,  before  answering.  Upon  hearing,  a 
decree  was  entered  by  said  circuit  court  sustaining  the  de- 
murrer, dissolving  the  injunction,  and  dismissing  the  bill. 
From  this  decree,  plaintiff  appeals. 

The  question  to  be  determined  is  the  sufficiency  of  the  bill. 
The  plaintiff  claims  a  dedication  of  the  strip  of  land  in  con- 
troversy, to  public  use.  The  material  allegations  to  be  con- 
sidered on  the  question  of  dedication,  other  than  the  descrip- 
tion of  the  strip  of  land,  are  as  follows: 

"Plaintiff  complains  and  says  that  by  virtue  of  the  dedica- 
tion made  by  J.  C  McGraw  and  Katie  A.  McGraw  the  town 
of  Harpers  Ferry  had  become  the  owner  and  possessor  of  a 
strip  of  land  in  Harpers  Ferry,  W.  Va.,  lying  on  the  south 

side  of  what  is  known  as  Church  St.,  descril^ed  as  follows: 

****** 

"This  strip  of  land  was  in  a  measure  claimed  by  J.  C.  and 
Katie  A.  McGraw,  as  part  of  lot  48,  which  was  inherited  by 
them  from  their  father,  Jas.  McGraw,  but  it  was  always 
doubtful  whether  said  strip  of  land  was  owned  by  said  J.  C. 
and  Katie  A.  McGraw,  as  heirs  of  Jas.  McGraw,  their  father, 
under  the  deed  from  Noah  H.  Swayne  to  the  said  Jas.  Mc- 
Graw, dated  the  1st  day  of  August,  18()5,  and  recorded  in 
the  office  of  the  clerk  of  the  county  court  of  Jefferson  coun- 
ty, in  deed  book  1,  page  182,  inasmuch  as  tlie  deed  from  the 
said  Noah  H.  Swayne  to  the  said  Jas.  Mcdrraw  did  not  fully 
describe  the  said  lot  No.  48,  and  inasmuch  as  the  town  of 
Harpers  Ferry  had  through  its  authorities  occui)ied  said  strip 
of  land,  as  a  part  of  said  Church  St.  for  years,  and  so  the 
said  J.  C.  McGraw  and  Katie  A.  McCiraw,  as  had  their 
father,  permitted  the  town  authorities  of  Harper's  Ferry  to 
use  said  strip  of  land  as  a  part  of  C^hurch  St.  and  to  im- 
prove the  same  by  making  a  road  or  sidewalk  along  said  strip 
of  land.  And  to  set  at  rest  the  matter  and  remove  all  pos- 
sibility of  doubt  about  the  dedication  as  a  matter  of  record, 
on  the  23rd  day  of  Sept.,  1897,  J.  C.  McGraw  and  Katie  A. 
McGraw  made  a  complete  dedication  of  tlie  whole  of  said 
strip  of  land  by  so  bargaining  and  covenanting  and  agreeing 
with  the  Right  Rev.  A.  Van  de  Vyver,  the  Bishop  of  Rich- 
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mond,  Va.,  by  a  deed  dated  the  22nd  day  of  Sept.,  1897,  and 
recorded  in  the  said  county  clerk's  office  in  deed  book  83, 
page  513,  and  thereupon,  as  the  corporation  authorities  had 
done  before,  the  corporation  proceeded  to  construct  a  wall, 
grade  and  improve  it  by  putting  stone  upon  said  strip  of 
land,  and  otherwise  working  and  keeping  it  in  order  as  part 
of  said  street,  thereby  accepting  the  said  strip  of  land  as 
dedicated  to  the  town  as  a  part  of  said  Church  St.  The  said 
McGraws  made  said  dedication  so  complete  partially  because 
they  were  members  of  the  Catholic  Church,  whereof  the 
Right  Rev.  A.  Van  de  Vyver  was  the  Bishop,  and  said  Mc- 
Graws knew  that  their  Catholic  Church,  which  was  situ- 
ated in  Harper's  Ferry,  on  Church  St.,  at  the  point  where 
said  strip  of  land  abuts  on  said  street,  would  be  greatly  im- 
proved by  said  street  being  widened  at  that  place,  and  with- 
out said  street  being  made  the  wider  to  the  extent  of  said 
strip  of  land  that  the  approach  to  said  church  would  have 
been  greatly  disfigured.  J.  C.  and  Katie  A.  McGraw,  as  had 
their  father  before  them,  had  contributed  heavily  to  the  build- 
ing of  said  Church  and  to  its  improvement  after  it  was  built. 

"Moreover,  said  lot  48  when  so  owned  by  Jas.  McGraw  and 
when  owned  by  J.  C.  McGraw  and  Katie  A.  McGraw  was  a 
vacant  lot  and  owing  to  its  configuration,  was  enhanced  in 
value  by  reason  of  the  said  Church  St.  being  made  the  wider, 
the  said  irregular  strip  (vso  dedicated)  being  totally  useless  as 
a  part  of  said  lot.  Said  lot  fronts  on  Shenandoah  street  and 
runs  back  to  Church  St.,  and  its  frontage  on  Church  Street 
is  fifty  feet  higher  than  its  Shenandoah  St.  frontage. 

"J.  C.  and  Katie  A.  McGraw  twelve  days  after  they  had 
executed  said  deed  of  dedication  made  an  assignment  for  the 
benefit  of  the  creditors,  and  conveyed  their  title  to  lot  48,  and 
in  due  course  said  lot  48  was  sold  under  proceedings  of  the 
Court  and  V.  Kaplon  and  Al)raham  Kaplon,  partners  as  afore- 
said, bought  said  lot  in  1898,  and  a  year  or  two  later  built  a 
large  building  on  said  lot,  after  having  blasted  dug  out  said 
lot  back  to  the  southern  edge  of  said  strip." 

To  constitute  a  dedication  of  land  by  the  owner  to  public 
use,  his  acts  and  declarations  must  be  deliberate,  unequivocal 
and  decided,  manifesting  a  positive  and  unmistakable  inten- 
tion to  abandon  his  property  to  public  use.  Pierpoint  v. 
Ilan'lsville^  9  W.  Va.  215;  Boughner  v.  Clarkshurg^  15  W. 
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Va.  394;  Mll^  v.  Aracmna,  30  W.  Va.  606;  Yates  v.  West 
Grafton,  33  W.  Va.  607;  Hast  v.  Railroad  Co.,  52  W.  Va. 
396. 

Plaintiff  alleges  an  express  and  positive  dedication  of  the 
strip  of  land  in  controversy,  for  the  purpose  of  a  public 
street,  by  deed  of  record  from  J.  C.  and  Katie  A.  McGraw 
to  Right  Rev.  A.  Van  de  Vyver,  dated  the  22nd  day  of  Sep- 
tember, 1897.  This  deed  was  made  to  an  individual,  and  the 
appellant  is  not  a  party  to  it  by  name.  It  is  contended  that 
this  deed  is  not  a  sufficient  dedication  to  the  public.  A  ded- 
ication of  land  by  the  owner  to  the  public,  for  the  purpose  of 
a  public  street,  may  be  established  by  evidence  contained  in 
a  deed  made  by  such  owner  to  a  private  pei'son,  in  which  the 
rights  of  the  public  are  recognized.  Middle  v.  Tow^i  of 
Charles  Town,  43  W.  Va.  796;  9  Am.  &  Eng.  Ency.  Law,  33 
&  37;  13  Cyc.  463.  Elliott  on  Roads  and  Streets,  section  123, 
says:  "The  authorities  show  that  dedications  have  been 
established  in  every  conceivable  way  by  which  the  intention 
of  the  party  could  be  manifested.  If  the  donor's  acts  are 
such  as  indicate  an  intention  to  appropriate  the  land  to  public 
use,  then  upon  acceptance  by  the  public  the  dedication  be- 
comes complete."  See,  also.  Id,,  sections  124  and  163. 
This  seems  to  us  to  be  a  complete  answer  to  the  contention 
that  this  is  not  a  dedication  to  the  public.  We  think  the  bill 
sufficiently  alleges  an  express  and  positive  dedication,  on  the 
part  of  the  owners,  of  the  strip  of  land  in  controversy,  to 
the  public  for  the  purpose  of  a  public  street. 

There  are  some  allegations  relating  to  an  implied  dedica- 
tion; l)ut  it  is  not  necessary  to  pass  upon  their  sufficiency, 
holding  as  we  do  that  an  express  dedication  is  alleged. 

As  to  the  acceptance  by  the  plaintiff  of  such  dedication, 
the  bill  says:  "And  thereupon,  as  the  corporation  authori- 
ties had  done  before,  the  corporation  proceeded  to  construct 
a  wall,  grade  and  improve  it  by  putting  stone  upon  said  strip 
of  land,  and  otherwise  working  and  keeping  it  in  order  as 
part  of  said  street,  thereby  accepting  the  said  strip  of  land 
as  dedicated  to  the  town  as  a  part  of  said  Church  St."  No 
question  of  the  right  to  charge  the  town  with  the  duty  of 
keeping  the  street  in  repair,  or  of  making  it  liable  for  injuries 
occasioned  thereon,  is  involved.  As  between  the  owner  ded- 
icating the  strip,  or  his  alienees,  and  the  public  authority 


Digitized  by 


Google  _ 


486       Town  of  Harper  s  Ferry  v.  Koplon  &  Bro.        [58 

claiming  the  dedication,  the  acceptance  thereof  may  be  im- 
plied from  the  actual  appropriation  and  use  of  the  land  by 
such  public  authority  for  the  purpose  of  the  dedication. 
Taylor  v.  Philippic  33  W.  Va.  554;  Stunner  \.  County 
Courts  42  W.  Va.  724;  Riddle  v.  Town  of  Charles  Town^supra; 
Yates  V.  West  Grafton^  supra;  Jarvis  v.  Toion  of  Graft^m^ 
44  W.  Va.  453;  Hast  v.  Railroad  Co.^  supra;  PenceY,  Bry- 
ant, 54  W.  Va.  263. 

It  is  contended  that  the  assigrnment  and  conveyance  by  J. 
C.  and  Katie  A.  McGraw  for  the  benefit  of  creditors,  was 
recorded  before  the  deed  to  Van  de  Vyver;  but  this,  if  true, 
does  not  appear  upon  demurrer.  The  bill  alleges  that  twelve 
days  after  the  McGraws  had  executed  the  deed  of  dedication 
they  made  an  assignment  and  conveyance  for  the  benefit  of 
creditors;  but  it  does  not  allege  that  such  assignment  or  con- 
veyance was  ever  recorded.  No  paper  or  exhibit  is  made  a 
part  of  the  bill  which  shows  whether  or  not  this  assignment 
and  conveyance  was  recorded,  or,  if  recorded,  when  it  was 
recorded.  We  do  not  now  decide  whether  or  not  the  date  of 
the  recordation  of  this  assignment  and  conveyance,  if  re- 
corded, is  material  in  the  final  determination  of  the  case,  but 
only  that  it  does  not  appear  upon  demurrer. 

The  bill  is  also  objected  to  because  it  does  not  specifically 
allege  that  the  plaintiff  is  a  municipal  corporation.  The 
courts  will  take  judicial  notice  of  that  fact.  BeasUyw.  Tovm 
of  Beckhy,  28  W.  Va.  81.  The  corporate  name  of  .the  plain- 
tiff is  set  forth  in  full,  and  that  is  sufficient.  Sfiyder  v.  P/iila. 
Co.,  54  W.  Va.  149. 

The  matter  complained  of  by  the  bill,  viz.,  the  threatened 
construction  of  a  building  by  a  private  person  upon  a  public 
street,  is  a  proper  matter  for  relief  by  injunction.  Ralston 
V.   Weston,  46  W.  Va.  544;  Rmce  v.  Bryant,  54  W.  Va.  263. 

It  appears  to  us  that  the  bill  is  sufficient  in  law,  and  that 
the  demurrer  should  have  been  overruled. 

The  decree  complained  of  is  reversed,  the  demurrer  to  the 
bill  is  overruled,  and  the  motion  to  dissolve  the  temporary 
injunction  is  overruled,  and  the  injunction  continued  until  the 
further  hearing  thereof  in  the  circuit  court;  and  this  cause 
is  remanded,  to  be  further  proceeded  with  in  accordance 
with  the  principles  herein  announced  and  the  rules  govern- 
ing courts  of  equity. 

Reversed  and  Remanded, 
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CHARLESTON 

Wheeling  &  Elm  Grove    R.  R.  Co.   t\   The    Town  of         6Q2u| 
Triadelphia,  et  aL 


Submitted  September  14, 1905.      Decided  December  12, 1905. 

1.  Street  Railroads— JfwyiiVtpa?  Grant. 

An  ordinance,  passed  by  the  council  of  a  town,  granting  to  a 
street  railway  company  the  right  to  lay  its  track  and  operate  its 
railway  in  the  streets  of  the  town,  and  accepted  by  the  railway 
company,  constitutes  a  contract  between  the  town  and  such  com- 
pany, vesting  title  to  such  right  or  easement  in  it,  unless  the  ordi- 
nance contains  conditions  precedent,  compliance  with  which  is 
requisite  to  the  vesting  of  title,     (p.  510.) 

2.  Street  Railroads — Municipal  Grant — Forfeiture  of  Right, 

Such  right  may  be  forfeited  and  lost  by  failure  to  comply  with 
subsequent  conditions,  and,  if  the  ordinance  expressly  provides  for 
forfeiture  as  the  penalty  of  non-compliance  with  conditions  speci- 
fied in  it,  substantial  performance  of  the  contract  as  a  whole 
constitutes  no  answer  to  a  proceeding  to  forfeit  for  failure  to  com- 
ply with  such  conditions,  however  slight  their  relative  import- 
ance may  be.  The  question  of  materiality  is,  in  such  ca.se,  with- 
drawn from  the  courts  by  the  stipulations  of  the  contract,  (p. 
510.) 

3.  Street  Railroads  —  Municipal  Grant—  ConditionH —  Nan- Perform- 
ance. 

A  street  railway  license  or  privilege  in  a  street  may  be  forfeited 
for  failure  to  lay  planks  of  prescribed  dimensions  along  the  rails 
of  its  track  in  front  of  improved  property,  if  the  ordinance  ex- 
pressly gives  the  right  to  forfeit  it  for  such  cause,     (p.  511.) 

4.  Kq,\JiTY—R}liefajaintt  Forfeiture. 

Equity  will  relieve  from  forfeitures  for  non-performance  of  cove- 
nants other  than  those  for  the  payment  of  money,  arising  out  of 
accident,  mistake  or  surprise,  in  the  absence  of  willful  and  delib- 
erate refusal  to  perform,  when  no  pecuniary  injury  has  resulted  to 
the  covenantee  and  the  wrong  done  is  easily  remediable;  but  such 
power  of  relief  is  discretionary  and  will  not  be  exercised  unless  the 
delinquent  covenantor  is  able  and  willing  to  immediately  perform 
the  covenant,     (p.  516.) 

5.  EquTiY — Enforcement  of  Forfeiture. 

EJquity  will  not  permit  the  enforcement  of  a  forfeiture  in  an 
inequitable  and  oppressive  manner,  nor  a  perversion  thereof  to  pur- 
poses other  than  those  for  which  the  power  of  forfeiture  has  been 
reserved,     (p.  514.) 
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6.  Eqrrrr — Oppre»9ire  Conduct. 

In  the  exercise  of  such  power,  under  an  ordinance  of  a  munici- 
pal corporation,  prescribing  notice  and  specification  of  cause  as  a 
necessary  preliminary  step,  the  oflScers  of  such  corporation  must 
deal  fairly,  openly  and  frankly  with  the  party  whose  rights  they 
attempt  to  take  away  and  abstain  from  such  conduct  as  will 
work  a  surprise  upon  him  Their  conduct  is  governed  by  substan- 
tially the  same  rules  and  principles  as  apply  to  proceedings  by 
private  persons  under  similar  circumstances.  In  order  to  be  in- 
equitable and  oppressive,  their  conduct  need  not  be  actually  fraudu- 
lent. If  in  equity  and  conscience,  it  is  oppressive  or  lacking  in 
fairness,  equity  will  relieve,  however  honest  and  sincere  the  par- 
ties attempting  to  forfeit  may  have  been.    (p.  515.) 

7.  Appeal — Rcn^tr — Ditteretion  of  Court. 

'  The  discretion  of  the  court  in  such  case  is  a  sound  legal  discre- 
tion, subject  to  review,  and  the  appellate  court  will  reverse  the 
action  of  the  trial  court,  when,  in  its  opinion,  relief  has  been  im- 
properly denied,     (p.  518. ) 

8.  Street  Railroads— CV  of  Streetn— Forfeiture— Relief. 

A  declaration  of  forfeiture  of  a  street  railway  privilege  in  a  street 
by  the  council  of  a  town,  effected  by  repeal  of  the  ordinance  by 
which  the  privilege  was  granted,  pursuant  to  a  reservation  of 
power  so  to  do,  for  cause  and  after  notice,  has  not  the  force  and 
etfect  of  a  judicial  determination  of  the  existence  of  cause  for 
forfeiture  and  does  not  preclude  a  resort  to  the  courts  by  the  rail- 
way company  for  vindication  of  its  rights.  After  such  repeal,  pur- 
suant to  notice,  the  railway  company  may,  by  injunction,  prevent 
the  town  authorities  from  removing  or  disturbing  its  track,  if  no 
cause  of  forfeiture  existed  or  the  circumstances  shown  are  such 
as  to  call  for  the  exercise  of  e<iuity  jurisdiction  to  relieve  from  for- 
feiture. In  so  far  as  the  decision  in  7W/i  of  Davi«  v.  Dati*,  40 
W.  Va.  464,  imports  the  contrary  of  the  forgoing  proposition,  it  is 
re-examined  and  disapproved,     (p.  518.) 

0.     Mrxirip.\L  Corporations— Priri7f5r<.jr  in  Highmiys—PoUrf  Potcer. 
The  action    of  municipal  authorities  in  granting  and  revoking 
privileges  and  licenses  in  highways,  is  the  exercise  of  delegated  po- 
lice power,  and  is  not  judicial  in  character,     (p.  519.) 

10.      l'KRTIORARI—/?f  ri<*f. 

Only  judicial  action  is  reviewable  by  the  writ  of  certiorari  under 
soolions  2  and  3  of  chapter  110  of  the  Code  of  1899.  The  scope  of 
the  writ  is  not  altered  by  the  statute  in  respect  to  the  nature  of 
the  pn>ceedin4rs  for  the  review  of  which  it  may  be  had.  In  this 
rt»siwot  it  remains  as  it  was  by  the  common  law.     (p.  499.) 

U.    Street  Railroads— r<*/j»/rwr/iVm  _  Connent     of     Muniripnl   .4«- 
thority^ 

Consent  of  the  Hoard  of  Commissioners  of  Ohio  county  to  the 
operation  of  a  street  railway  on  and  over  the  Cumberland  Road  in 
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said  county  of  Ohio  does  not  confer  authority  upon  the  railway 
company,  holding  such  permit,  to  construct  and  operate  its  railway 
on  and  over  such  portion  of  said  road  as  lies  within  the  limits  of 
the  town  of  Triadelphia  in  said  county,  without  the  consent  of  the 
authorities  of  said  town.     (p.  496.) 

Appeal  from  Circuit  Court,  Ohio  County. 

Bill  by  the  Wheeling  &  Elm  Grove  Railroad  Company 
against  the  town  of  Triadelphia  and  others.  Decree  for  de- 
fendants, and  plaintiff  appeals. 

Reversed, 

Rehearing  denied  January  9,  1906. 

Henry  M.  Russell,  and  Howard  &  Handlan,  for  ap- 
pellant. 

Alfred  Caldwell  and  Nelson  C.  Hubbard,  for  ap- 
pellees. 

POFFENBARGER,  JuDGE: 

The  council  of  the  town  of  Triadelphia  in  Ohio  county  * 
having  repealed  the  ordinance  under  which  the  Wheeling  and 
Elm  Grove  Railroad  Company  had  been  operating  its  street 
railway  in  said  town,  and  caused  a  part  of  its  track  to 
be  taken  up,  said  railroad  company  obtained  a  temporary  in- 
junction, inhibiting  the  town,  its  officers  and  agents  from 
interfering  with  its  road.  Thereupon  the  town  answered 
the  bill,  alleging  forfeiture  of  the  privileges  granted  by  the 
ordinance,  because  of  failure  and  refusal  to  observe  and  per- 
form conditions,  and  praying,  by  way  of  affirmative  relief, 
that  the  railroad  company  be  enjoined  and  restrained  from 
further  operating  its  road  in  said  town  and  compelled  to 
remove  from  the  streets  thereof  its  poles,  wires,  rails,  ties, 
&c.,  restore  the  street  and  a  certain  bridge,  mentioned  in 
the  bill,  to  the  condition  in  which  they  were  before  the  con- 
struction of  the  road,  unless  the  consent  of  the  town 
to  the  further  occupation  and  use  of  the  street  for  the 
purpose  aforesaid  should  be  obtained.  On  the  hearing, 
the  injunction  was  dissolved  and  the  cross-relief  asked 
for  by  the  town  granted.  From  this  decree  said  company 
has  appealed. 

The  ordinance  was  passed  on  the  31st  day  of  March,  1896, 
granting  to  the  Wheeling  Suburban  Railway  Company,  its 
successors  and  assigns,  the  privileges  now   in  question,   and 
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that  company  subsequently  assigned  the  same  to  said  Wheel- 
ing and  Elm  Grove  Railway  Company.  Under  it,  the  road 
was  constructed  within  the  time  required.  The  forfeiture 
is  not  for  non-user  of  the  franchise  or  privilege,  but  for 
failure  to  comply  with  certain  conditions  imposed  by  section 
4  of  the  ordinance  in  the  following  clauses  thereof:  *'Said 
railway  company  shall  so  construct  its  tracks  upon  the 
roads  or  streets  hereinbefore  mentioned  that  at  any  place  any 
of  its  tracks  may  cross  any  road  or  street  within  said  town, 
the  said  railway  company  shall  at  every  such  place  lay  its 
track  or  tracks  on  a  level  with  the  surface  or  plane  of  said 
road  or  street  at  the  place  of  such  crossing  and  shall  pave 
with  white  oak  planks  not  less  than  two  inches  thick  between 
all  its  rails  crossing  such  road  or  street  and  shall  at  all  times 
hereafter  keep  and  maintain  the  said  paving  or  planking  in 
good  order  and  repair  to  the  satisfaction  of  the  council 
of  said  town.  Said  company  shall  also  lay  and  maintain 
a  white  oak  plank  two  inches  thick  and  eight  inches 
wide  on  each  side  of  each  rail  along  its  track  in  front  of  all  im- 
proved property." 

To  enforce  compliance  with  these  conditions  and  others  in- 
serted in  the  ordinance,  section  15  of  that  instrument  pro- 
vides as  follows:  "Should  the  Wheeling  Suburban  Railway 
Company  fail  to  fulfill  and  perform  the  conditions  of  this 
ordinance  or  comply  with  the  requirements  thereof  upon 
them,  or  do  those  things  they  are  by  this  ordinance  prohib- 
ited from  doing,  the  said  town  may  give  said  Wheeling  Subur- 
ban Railway  Company  notice  of  its  intention  to  repeal  this 
ordinance  and  revoke  and  annul  all  the  rights,  powers  and 
privileges  by  this  ordinance  given  by  said  town  to  said 
Wheeling  Suburban  Railway  Company,  and  stating  in  such 
notice  in  what  respect  said  Wheeling  Suburban  Railway 
Company  have  failed  to  fulfill  and  perfonn  the  conditions  of 
this  ordinance  or  to  comply  with  the  requirements  thereof 
upon  them,  or  wherein  they  have  done  any  of  those  things 
they  are  by  this  ordinance  prohibited  from  doing.  At  any 
time  after  three  months  from  the  service  of  such  notice 
upon  the  president  or  secretary  of  said  Wheeling  Suburban 
Railway  Company,  the  council  of  said  town  may  repeal  this 
ordinance  and  revoke  and  annul  the  rights,  powers  and  priv- 
ileges by  this  ordinance  given  by  said  town  to  said  Wheeling 
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Suburban  Bailway  Company;  Provided,  however,  That  if 
the  said  Wheeling  Suburban  Railwi^  Company  before  such 
i-epeal  and  revocation  and  annulling,  shall  fulfill  and  per- 
form the  condition  or  conditions  of  this  ordinance  said  notice 
alleges  they  have  failed  to  fulfill  and  perform,  and  shall  com- 
ply with  the  requirement  or  requirements  of  this  ordinance 
said  notice  alleges  they  have  failed  to  comply  with  and  shall 
cease  at  once  on  receipt  of  said  notice  to  do  any  of  those  things 
that  they  are  prohibited  from  doing  by,  this  ordinance  which 
said  notice  states  they  have  been  doing,  said  council  shall  not 
have  the  power  to  repeal  and  revoke  and  annul  the  rights, 
powers  and  privileges  thereby  given  by  said  town  to  said 
Wheeling  Suburban  Railway  Company." 

Notice  dated  August  28th,  1901,  specifying,  as  breaches  of 
conditions,  elevation  of  the  tracks  above  the  level  of  the  streets 
at  the  crossings  of  Monroe  Street  and  Clay  Street,  failure  in 
part  to  pave  the  crossing  at  Clay  Street,  and  failure  to  lay 
planks  along  the  rails  in  front  of  lots  24  to  33,  inclusive, 
except  a  short  strip  at  the  corner  of  lot  30,  was  served  upon 
the  railway  company.  Just  a  few  days  before  the  expiration 
of  three  months  from  the  date  of  service  of  said  notice,  said 
company  caused  its  track  to  be  lowered  at  the  crossings  and 
some  plank  to  be  put  down  at  the  places  specified  in  the  no- 
tice, but  the  plank  pavement  at  the  street  crossing  did  not 
extend  entirely  across  the  street  and  the  planks  laid  along 
the  tracks  in  front  of  improved  property  were  not  of  the 
width  required  by  the  ordinance.  Many  of  them  were  only 
five  inches  wide  and,  in  one  place,  for  a  distance  of  about 
ninety  feet  none  at  all  were  put  down,  and  the  crossing 
at  Monroe  Street  was  left  too  high  by  about  five  inches. 
On  the  7th  day  of  December,  1901,  more  than  three  months 
after  the  date  of  the  service  of  the  notice,  the  council  of  the 
town  repealed  the  ordinance,  reciting  in  the  repealing  ordi- 
nance the  giving  of  the  notice,  and  non-compiiance  with  its 
requirements.  The  failure  to  comply  strictly  with  the  require- 
ments of  the  ordinance  is  not  denied  by  the  railway  company, 
but  it  claims  to  have  substantially  complied  with  them,  and, 
alsothat,  prior  to  the  repealing  of  the  ordinance,  its  agents  ap- 
plied to  officials  of  the  town  to  know  whether  there  was  any 
objection  to  the  manner  in  which  the  work  had  been  done 
and    expressed    a   willingness   to  remedy  any  defects  in  it 
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which  might  be  suggested,  and  no  objection  was  made. 
But  this  seems  to  have  occurred  after  the  repeal  of  the  ordi- 
nance. The  railway  company's  own  witness  says  it  was  after- 
ward. 

In  addition  to  its  defense  of  substantial  compliance,  the 
railway  company  relies  upon  certain  ordinances  adopted  by 
the  commissioners  of  Ohio  county,  granting  to  it  the  privi- 
lege of  operating  its  railway  on  and  over  certain  portions  of 
what  is  known  as  the  Cumberland  Road,  including  that 
portion  thereof  which  runs  through  the  town  of  Triadelphia, 
and  on  which  said  railway  is  located  through  said  town.  This 
road  was  originally  constructed  and  owned  by  the  govern- 
ment of  the  United  States.  In  1835,  the  government  ceded 
to  the  several  states  through  which  said  road  was  located,  the 
care  and  control  of  the  i>ortions  thereof  lying  respectively 
within  said  states,  reserving  to  itself  certain  rights  in  them. 
By  this  compact  it  relieved  itself  of  the  burden  of  maintain- 
ing said  road  and  cast  it  upon  the  states,  but  it  retained 
the  right  to  use  the  same  free  of  charge  for  any  governmen- 
tal ])urposc.  Seahright  v.  Stoken^  3  How.  U.  S.  151;  X//7 
V.  Ohio,  3  How.  U.  S.  720;  Achlsoii  v.  IhiddleHon,  12  How. 
U.  S.  293.  Upon  the  formation  of  the  State  of  West  Vir- 
ginia, that  portion  of  said  road  lying  within  this  state  passed 
under  its  control,  and,  by  statute,  the  management  thereof 
was  entrusted  to  the  board  of  public  works  of  the  state.  By 
an  act  of  the  legislature,  passed  on  the  13th  day  of  February, 
1890,  the  care  and  control  of  so  much  of  said  road  as  lies 
within  the  county  of  Ohio,  together  with  all  the  rights,  powers 
and  duties  in  relation  thereto,  belonging  to  the  board  of 
public  works  of  this  state  under  existing  laws,  including 
power  to  collect  tolls  on  said  road,  was  committed  to  the 
Board  of  Commissioners  of  said  county,  as  soon  as  said  board 
should  pass  an  ordinance  agreeing  to  accept  the  trust.  Soon 
afterwards,  such  ordinance  was  passed.  It  is  contended  now 
that  the  town  of  Triadelphia  has  no  control  of  that  part  of 
said  road  which  lies  within  its  limits  and  that  the  railway 
company  is  entitled  to  the  use  and  occupation  thereof,  for 
the  purposes  of  its  road,  under  the  ordinances  passed  by  said 
board  of  commissioners.  On  the  other  hand,  it  is  urged  that 
the  act  of  the  legislature  of  Virginia,  passed  on  the  4th  day 
of  February,  1840,  incorporating  the   town    of  Triadelphia, 
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lying  on  both  sides  of  said  road,  and  conferring  upon  it, 
among  other  things,  the  power  "to  regulate  and  graduate 
the  streets  and  alleys,  and  to  pave  the  same  if  deemed  neces- 
sary," vested  in  said  town  all  the  right  and  title  to,  and 
power  over,  so  much  of  said  road  as  lies  within  its  territory, 
that  the  state  of  Virginia  then  had.  Counsel  for  the  appel- 
lees rely  also  upon  section  5  of  Article  XI  of  the  Constitu- 
tion of  this  State  which  provides  that  "No  law  shall  be 
passed  by  the  legislature  granting  the  right  to  construct  and 
operate  a  street  railroad  within  any  city,  town,  or  in- 
corporated village,  without  requiring  the  consent  of  the 
local  authorities  having  the  control  of  the  street  and 
highway  proposed  to  be  occupied  by  such  street  railroad." 
The  status  of  so  much  of  the  national  road  as  lies  within 
the  territory  of  the  town  of  Triadelphia  depends  upon  the 
the  statutory  provisions.  Chapter  56  of  the  Code,  concern- 
ing the  board  of  public  works  and  tolls  on  the  Cumterland 
road  and  other  turnpikes,  provides  for  the  maintenance  of 
said  road  and  turnpikes,  by  means  of  the  exaction  of  tolls 
and  this,  as  to  said  Cumberland  road,  was  done  by  the 
board  of  public  works  of  the  state  until  its  care  and  con- 
trol were  transferred  to  Ohio  county  by  the  act  hereinbe- 
fore mentioned.  Section  21  of  chapter  39  of  the  Code  pro- 
vides that  the  interest  which  belonged  to  the  state  on  the 
first  day  of  July,  one  thousand  eight  hundred  and  sixty- 
eight,  in  any  road  or  bridge  or  public  landing  lying  wholly  or 
in  part  within  the  limits  of  any  county  is  transferred  to  and 
shall  continue  vested  in  such  county,  so  far  as  such  road,  bridge 
or  public  landing  is  within  said  county.  But  the  Cuml:)er- 
land  road  is  expressly  excepted  from  the  operation  of  said 
section.  Section  31  of  chapter  43  of  the  Code  of  1899  says: 
''The  roads,  bridges  and  public  landings  transferred  by 
the  State  to  the  several  counties  in  which  they  are  situated 
shall  hereafter  he  regarded  as  county  roads,  bridges  and 
landings."  Section  28  of  chapter  47  relating  to  cities,  towns 
or  villages,  says:  "The  council  of  such  city,  town  or  vil- 
lage shall  have  power  therein  to  lay  off,  vacate,  close,  open, 
alter,  curb,  pave  and  keep  in  good  roi)air,  roads,  streets,  alleys, 
sidewalks,  crosswalks,  drains  and  gutters,  for  the  use  of  the 
public,  or  any  of  the  citizens  thereof, and  to  improve  and  light 
the  same,  and  have  them  kept  free  from  obstructions  on  or 
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over  them/'  Section  33  of  chapter  43  of  the  Code  of  1899, 
provides  that  no  road  or  landing  shall  be  established  by 
the  county  court  of  a  coufity  upon  or  through  any  lot  in  any 
incorporated  village,  town  or  city  without  the  consent  of  the 
council  thereof. 

Aside  from  the  question  of  title  to  the  fee  in  public  roads 
lying  within  incorporated  cities  and  towns,  courts  every- 
where incline  to  the  view  that  such  corporations  have  certain 
rights  and  powers  respecting  such  public  roads.  When  there 
are  no  express  statutory  provisions  limiting  the  powers  of 
the  county  authorities  over  such  portions  of  the  public  roads, 
and  the  general  statute  or  the  charters  of  cities  and  towns 
confer  power  to  lay  out,  open  and  regulate  streets,  alleys 
and  walks,  portions  of  the  road  lying  within  the  city  or  town 
are  generally  held  to  be  under  the  control  of  the  authorities 
thereof  so  far  as  to  enable  them  to  keep  the  same  free  from 
obstruction  and  in  good  condition  and  order  by  improving 
them.  State  v.  City  of  Neic  Brunswich^  30  N.  J.  L.  395; 
Quhuiv,  Patterson^  27 N.  J.  L.  35;  State  v,  Passnic  Turnpike 
Co.,  27  N.  J.  L.  217;  State  v.  Jersey  City,  26  N.  J.  L.  444. 
These  are  cases  of  turnpikes  and  plank  roads  owned  by  pri- 
vate corporations.  Dillon  on  Municipal  Corporations  (4  Ed.) 
Par.  676,  says:  "Throughout  the  United  States,  township, 
county  or  other  local  authorities  have  the  general  control  and 
supervision  over  the  ordinary  public  highway,  while  in  incor- 
porated towns  and  cities  this  power,  as  respects  streets,  is 
usually  conferred  upon  the  corporate  authorities.  When  the 
jurisdiction  and  power  in  the  one  is  excluded  by  the  charters 
of  the  other,  has  given  rise  to  nice  and  difficult  questions  of 
construction,  depending  upon  the  supposed  intention  of  the 
legislature,  to  be  gatliered  from  the  whole  course  of  legis- 
lation on  the  subject  in  the  particular  state,  and  with  refer- 
ence to  the  particular  municipality."'  At  section  677,  the 
same  work  says:  ''So,  by  statute  in  Texas,  the  counties  had 
a  general  authority  to  keep  in  repair  the  public  highways 
therein,  and  an  incorporated  town,  by  its  charter,  had  the 
right  to  improve  its  streets  and  alleys;  and  the  que^ion 
arose,  whether  the  county  or  town  authorities  had  i)ower  to 
keep  in  repair  streets  or  highways  within  the  corporate 
limit.sof  the  town.  The  court,  to  prevent  conflict  of  jurisdic- 
tion, lield  that  the  town  had  exclusive  control  of  the  streets 
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and  highways  therein.  So  it  is  held  in  Indiana,  that  the  gen- 
eral statutes  ^of  the  State  in  relation  to  'public  Highways'  do 
not  apply  to  the  streets  and  alleys  of  an  incorporated  town  or 
city."  In  Nomoichv.  Story ^^h  Conn.  44,  such  provision 
in  the  charter  of  a  city,  read  in  connection  with  the  general 
laws  conferring  powers  upon  the  county  authorities,  were 
held  to  give  concurrent  jurisdiction  over  the  highway  within 
the  city  to  city  and  county  authorities. 

The  status  of  the  Cumberland  road  seems  to  be  somewhat 
different  from  that  .of  the  ordinary  county  road.  The  legis- 
lature has  dealt  with  it  in  a  manner  different  from  that  in 
which  it  has  dealt  with  other  roads.  Whether  the  law  con- 
templated its  maintainance  throughout  from  tolls,  until  its 
transfer  to  the  authorities  of  Ohio  county,  is  not  clearly  in- 
dicated. It  would  seem,  however,  that  in  order  to  effec- 
tuate the  purpose  of  its  maintenance,  the  legislature  must 
have  necessarily  retained  the  power  of  maintenance  through 
the  corporations  situated  on  it.  No  express  authority  is  con- 
ferred upon  them  to  close  or  alter  it,  nor  is  any  duty  laid  upon 
them  to  maintain  it  according  to  any  particular  standard. 
Hence,  if  the  state  did  not  retain  the  power  to  keep  it  up, 
the  portions  lying  within  the  town  might  have  become,  or 
might  yet  become,  so  dilapidated  and  out  of  repair  as  to 
render  the  whole  road  practically  useless.  Before  the  ces- 
sion of  the  road  to  the  state,  the  government  expended  upon 
it  large  amounts  of  money,  and  stipulated  for  the  use  of  the 
road  for  governmental  purposes,  without  liability  for  future 
expenses  or  cost  in  keeping  it  in  repair.  By  allowing  the 
road  or  any  part  of  it  to  fall  into  decay,  the  state  might  be- 
come guilty  of  recreancy  to  the  trust  confided  in  it  by  the  na- 
tional government.  On  the  other  hand,  as  the  towns  have 
the  power  to  make,  construct  and  keep  in  repair  their  roads 
and  streets,  it  seems  reasonable  to  say  they  might  improve, 
repair  and  maintain  such  portions  of  said  road  as  lie  within 
their  territories.  This  is  not  at  all  inconsistent  with  the 
rights  of  the  state  or  county.  Though  not  having  full  and 
complete  control  so  as  to  enable  them  to  impair  the  effi- 
ciency of  the  road  as  a  state  road,  they  might  well  have  the 
right  and  power,  consistently  with  the  interests  of  the  state, 
to  aid  in  keeping  it  in  repair  and  to  add  to  the  work  done  by 
the  state  such  additional  work  and  expense  as  their  authori- 
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ties  mig^ht  deem  expedient  in  order  to  put  such  portions  of 
it  in  a  higher  and  better  state  of  repair  and  condition  than 
other  portions  thereof.  As  to  additional  burdens  upon  the 
road,  a  reasonable  view  would  be  that  the  state,  without  the 
consent  of  the  authorities  of  the  town,  would  have  no  right 
or  power  to  place  upon  that  portion  of  it  lying  within  the 
town  anything  in  the  nature  of  an  obstruction  or  additional 
burden.  The  town,  when  incorporated,  accepted  the  road 
as  a  part  of  its  territory  without  any  such  burden,  and  the 
constitution  withholds  from  the  legislature  power  to  grant 
the  right  to  construct  a  street  railroad  within  any  city  or  in- 
corporated village,  without  the  consent  of  its  authorities. 
And  the  state  may  have  the  power  to  say,  on  the  other  hand, 
that  the  town  shall  not  impair  the  efficiency  and  usefulness  of 
its  road  by  authorizing  the  construction  of  a  street  railway 
upon  it.  The  statutes  and  constitutional  provisions  must  be 
harmonized,  if  possible,  so  that  all  may  have  effect.  By 
giving  this  community  of  interest  in  so  much  of  the  road  as 
lies  within  the  town,  repugnancy  is  avoided,  and  the  rights 
of  both  the  state  and  the  town  protected.  Part  of  the  Cum- 
berland road  was  taken  into  the  town  by  express  legislative 
authority.  The  town  accepted  it  as  a  part  of  its  territory 
in  its  then  condition.  No  change  occurred  in  it  prior  to 
the  adoption  of  the  present  constitution,  and  that  instrument 
denies  to  the  legislature  the  power  to  authorize  the  invasion 
of  any  town  by  a  street  railroad  without  its  consent.  As  the 
legislature  has  no  power  to  do  this  in  any  case,  it  could  not 
authorize  the  board  of  commissioners  of  Ohio  county  to 
grant  such  a  privilege  within  the  town.  In  view  of  this  situa- 
tion, the  respective  rights  of  the  town  and  of  the  state  or 
Ohio  county,  the  Wheeling  Suburban  liailway  Company  took 
the  precaution  to  obtain  grants  of  privileges  in  that  part  of 
the  road  lying  within  the  town  of  Triadelphia  from  l)oth  the 
board  of  commissioners  and  the  council  of  said  town. 
Whether,  as  to  that  portion  of  the  road,  it  was  necessary  to 
have  authority  from  said  board  of  commissioners,  it  is  not 
necessary  to  decide,  l)ut  we  are  clearly  of  the  opinion  that 
it  was  necessary  to  have  authority  to  use  it  from  the  council 
of  the  town  of  Triadelphia. 

The  grant  from  the  town  of  permission  to  use  said   C^um- 
})erland  road  and  continuance   thereof  being  conditions   pre- 
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cedent  to  its  rights  to  use  it,  two  questions  arise.  First,  As- 
suming that  there  has  been  no  forfeiture  of  the  franchise 
granted,  has  the  railway  company  sought  the  proper  remedy 
for  the  vindication  of  its  rights?  The  council  of  the  town, 
by  repeaHng  the  ordinance  has  declared  a  forfeiture.  What 
is  the  effect  of  that  action  ?  What  is  the  character  of  the 
function  performed  in  declaring  the  forfeiture?  Is  it  legisla- 
tive, executive,  or  judicial?  Second.  Does  the  admitted 
failure  of  the  railway  company  to  comply  with  the  conditions 
mentioned,  operate  a  forfeiture,  independently  of  the  force 
and  effect  of  the  repeal  of  the  ordinance? 

No  objection  to  the  jurisdiction  in  equity  or  the  remedy 
invoked  has  been  raised  by  counsel.  Both  sides  ask  an  ad- 
judication upon  the  merits.  But  it  has  been  suggested  here, 
in  consultation,  that  the  action  of  the  council  in  repealing 
the  ordinance  is  judicial  and  is  binding  upon  the  par- 
ties until  reversed  by  some  api>ellate  procedure,  in  conse- 
quence of  which  resort  cannot  be  had  to  a  court  of  equity  as 
to  any  matter  involved  in,  or  governed  by,  this  action  of  the 
council.  If  this  be  true,  the  remedy  is  cer^tiorari^  under  the 
statute.  Section  2  of  chapter  110  of  the  Code  of  1899.  But 
is  it  true?  This  depends  upon  the  nature  of  the  proceeding, 
as  well  as  the  nature  and  scope  of  the  remedy  by  certiorari. 
That  writ  is  an  extraordinary  common-law  remedy,  except 
in  so  far  as  it  has  been  altered  by  statute.  Originally,  it 
could  be  invoked  only  to  review  judicial  proceedings  and  to 
correct  errors  of  law,  apparent  on  admitted  and  established 
facts.  4  Enc.  PI.  &  Pr.  11.  "The  office  of  a  writ  of  certio- 
rari is  to  bring  to  a  superior  court  for  review  the  record 
and  proceedings  of  an  inferior  court,  an  officer,  or  a  tribu- 
nal exercising  judicial  functions,  to  the  end  that  the  validity 
of  the  proceedings  may  be  determined,  excesses  of  jurisdic- 
tion restrained,  and  errors,  if  any,  corrected.  It  is  not  es- 
sential, however,  that  the  proceedings  should  be  strictly  and 
technically  judicial  in  the  sense  in  which  that  word  is  used 
when  applied  to  courts  of  justice,  but  it  is  sufficient  if  they 
are  q^um-^xxdioidX.  It  is  enough  if  they  act  judicially  in 
making  their  decision,  whatever  may  be  their  public  charac- 
ter." 6Cyc.  750.  Foe  v.  Machine  ^Vorlc8,  24  W.  Va.  517. 
Our  statute,  sections  2  and  3,  of  chapter  110,  concerning  the 
remedy  by  certiorari  is  broad  in  its   language,   and,  xxjyon 
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an   hasty    reading  thereof,    would    seem    to     import    that 
the    writ    is    applicable    to  all  proceedings   before   county 
courts,  municipal  councils,  justices  and  other   tribunals;  but, 
a  careful  examination  of  it  leads  to  the  conclusion  that  it  does 
not  broaden  the  scope  of  the  writ  as  to  the  class  of  cases  to 
which  it   applies.     It  says  the  writ   shall  lie  in   every  case, 
matter  or  proceeding  before  a  county  court,  council,  a  city, 
town  or  village,  justice  or  other  inferior  tribunal,  in   which 
there  has  been  a  judgment  or  final  order,  or  a  judgment  or 
order   abridging   the    freedom  of  a  person.     What  is  the 
meaning  of  the  words  "every   case,    matter  or  proceeding''^ 
Are  they  to  be  taken  literally?     Why  did  the  legislature  use 
these  terms?     A  very  good  reason  is  that  the  proceedings  re- 
viewable by  writ  of  6*e?/*#i^yvz?'i*  are  such  in  their  very  nature  as 
can  be  described  only  by  the  use  of  general  terms.  They  are  pro- 
ceedings not  according  to  the  course  of  the  common  law,  but 
anomalous  proceedings,  various  in  number   and  unusual  in 
kind.     Common  law   proceedings  are  embraced    under  the 
designations  of  the  forms  of  action  such   as  aasumpHit^  debt, 
covenant,    trespass,    trespass   on     the  case,  ejectment  and 
others.      For  all  these,    the   writ   of   error    is  the   process 
of  review.     In  chancery  causes   tlie  remedy     is  by  appeal. 
But   proceedings  which  do    not  fall   within  these   classes  of 
cases  are  indefinable  by  nature  and  must   be  referred  to  in 
general  terms.  This  difficulty  was  experienced  by  the  legisla- 
ture, and  the  section  under  consideration  bears  evidence  of  it 
on  its  face,  in  the  description  of  the  classes  of  cases  to  which 
certiorari  was  applicable  before  the  passage  of  that  statute. 
It  says  *'In  every  case,  matter  or  proceeding  in  whicli  rr;'//''- 
rarl  might  be  issued  as  the  law  heretofore  has  been."   Those 
were  cases  to  which  common  law  artiorar!   was   applicable, 
and    they   are   descrii^ed    in  the   exact  language  of  the  new 
statute.     Prior  to  the  passage  of  chapter  153,  sections  2  ami 
3,  of  the  acts  of  1S(S2,  the  present  statute,  we  had  no  similar 
one  on  the  sul)ject,  and  the    writ  had    only  its  common  law 
force.     This  statute  had  other  purposes  than  an  increase  in 
the  classes  to  which  the  writ  might  apply.      Prior   to  its  en- 
actment this  mode  of  review  was  exercised  l)efore  final  juilg- 
ment.     This,  the  statute  cut  off  by  saying  the  judgment  or 
order  must  be  final,  unless  it  is  one  abridging   the  freedom 
of  a  person.     It  limited  the    right   to   review   in  civil  cases 
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before  justices  to  those  in  which  the  amount  in  controversy, 
exclusive  of  interest  and  costs,  exceed  fifteen  dollars.  Prior 
to  the  passage  of  any  statute  on  the  subject,  the  reviewing 
court  could  only  consider  questions  of  law,  such  as  want  of 
jurisdiction  in  the  inferior  court  and  deviations  from  the  law 
in  pronouncing  judgment  upon  admitted  or  established  facts 
disclosed  by  the  record.  It  would  not  determine  questions 
of  fact  nor  consider  the  evidence.  This  statute  provides 
that,  upon  the  hearing,  the  circuit  court,  in  addition  to  de- 
termining such  questions  as  might  have  been  determined  as 
the  law  was  before  its  passage,  shall  review  the  judgment, 
order  or  proceeding  of  the  inferior  court  or  tribunal  upon 
the  merits,  determine  all  questions  arising  on  the  law  and 
evidence,  and  render  such  judgment  or  make  such  order  upon 
the  whole  matter  as  law  and  justice  may  require.  *  No  de- 
cision of-  this  Court  has  ever  consti'ued  the  statute  as  giving 
the  right  to  review  by  certioraiH  as  to  cases,  matters  or  pro- 
ceedings non-judicial  in  their  nature.  It  goes  to  a  county 
court  in  cases  of  election  contests.  Cunningham  v.  Squires^ 
2  W.  Va.  422;  Bio'ke  v.  Supervisors,  4  W.  Va.  371; 
Dryden  v.  Swinhurn,  15  W.  Va.  234;  State  ex  rel  v.  McAl- 
lister, 3  W.  Va.  485.  But  these  are  all  adversary  proceed- 
ings involving  the  exercise  of  judicial  functions.  They  in- 
volve the  rights  of  parties  in  respect  to  matters  distinct 
from  the  exercise  of  legislative  or  police  power.  In  Brazie 
V.  Coinniissianers,  25  W.  Va.  213,  the  duties  of  election  can- 
vassing boards  are  declared  to  be  qnasi-]vK\\Qm\.  Tested  by 
that  decision,  the  use  of  certiorari  to  review  such  proceed- 
ings is  within  the  limits  of  judicial  powers.  In  Board  of 
Education  v.  Ilopl'ins,  19  W.  Va.  84,  this  writ  was  given 
to  review  the  action  of  the  county  court  upon  aslieriff's  set- 
tlement respecting  an  allowance  of  commissions  to  him.  It 
was  a  matter  of  controversy  ])etween  the  sheriff  and  a  board 
of  education  of  the  county  and  the  county  court  had  jurisdic- 
tion to  the  extent  of  power  to  adjudge  a  settlement  prima 
facie  correct,  ))ut  not  conclusive.  This  also,  as  to  the 
sheriff,  was  a  matter  of  private  riglit,  tlie  determination 
whereof  required  the  exercise  of  judicial  power.  Tlie  judg- 
ment of  the  county  court  for  the  time  being,  gave  or  with- 
held commissions  claimed  by  him.  It  also  made  evidence  for 
or  against  him,  to  te  used   in  any   other  proceeding   for  the 
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final  and  ultimate  determination  of  his  rights.  The  line  of 
discrimination  between  judicial  and  non-judicial  functions  is 
sometimes  difficult  to  trace;  but  it  is  not  difficult  to  see  that 
the  matters  above  mentioned  stand  upon  a  very  different 
footing  from  many  others,  in  which  a  municipal  board  or  other 
tribunal,  in  the  exercise  of  its  legislative  or  police  power, 
deals  with  the  rights  of  the  citizen  who  has  no  official'con- 
nection  with  that  body,  such  as  a  claim  to  office  or  a  right  to 
commissions.  '  There  is  no  suggestion  by  the  Court  in  any 
of  these  cases  that  the  action  reviewed  is  not  judicial  or  that 
the  writ  lies  to  review  non-judicial  actions.  Tmni  of  Davis 
V.  Darifi^  40  W.  Va.  464  presents  a  diflferent  and  anomalous 
illustration  of  the  writ,  holding  it  to  be  appropriate  to  re- 
view the  action  of  a  town  council  in  declaring  a  certain  thing 
a  nuisance  and  abating  it  as  such;  but  the  Court  was  careful 
there  to  say  the  act  was  judicial.  Whether  this  was  a  cor- 
rect determination,  does  not  aflfect  the  question  now  under 
consideration.  Consistently  with  the  view  here  advanced, 
the  Court  treated  the  act  as  a  judicial  one  and  proceeded  ac- 
cordingly. 

Whether  the  council  of  a  municipal  corporation  acts  judi- 
cially in  ascertaining  whether  there  is  cause  of  forfeiture  of 
a  right  in  a  street  granted  by  it  to  a  railway .  company  is  a 
more  difficult  question.  As  above  stated,  the  distinction  be- 
tween legislative  or  ministerial  functions  and  judicial  func- 
tions is  difficult  to  point  out.  What  is  a  judicial  function^ 
does  not  depend  solely  upon  the  mental  operation  by  which 
it  is  performed  or  the  importance  of  the  act.  In  solving  this 
question,  due  regard  must  be  had  to  the  organic  law  of  the 
state  and  the  division  of  powers  of  government.  In  the  dis- 
charge of  executive  and  legislative  duties,  the  exercise  of  dis- 
cretion and  judgment  of  the  highest  order  is  necessary,  and 
matters  of  the  gi-eatest  weight  and  importance  are  dealt  with. 
It  is  not  enough  to  make  a  function  judicial  that  it  requires 
discretion,  deliberation,  thought  and  judgment.  It  must  be 
the  exercise  of  discretion  and  judgment  within  that  suMivis- 
ion  of  the  sovereign  power  which  belongs  to  the  judiciary,  or, 
at  least,  which  does  not  belong  to  the  legislative  or  executive 
department.  If  the  matter,  in  respect  to  which  it  is  exer- 
cised, belongs  to  either  of  the  two  last  namerl  departments  of 
government,  it  is  not  judicial. 

Digitized  by  VjOOQIC 


W.Va.]      Railroad  Co.  v.  Town  of  Triadelphia.  501 

As  to  what  is  judicial  and  what  is  not,  seems  to  be  better 
indicated  by  the  nature  of  a  thing,  than  its  definition.  It  is 
necessary  to  the  proper  and  eflfective  exercise  of  the  police 
power  of  a  state  or  community  that  it  be  free  from  restraint 
by  the  judiciary.  It  is  at  variance  with  the  very  nature  of 
such  power  that  the  officers  and  tribunals  entrusted  with  its 
exercise  must  stop  at  every  step  and  take  those  proceedings 
which  are  requisite  to  the  due  exercise  of  judicial  power.  The 
health  of  the  people,  the  good  order  of  the  community  and 
the  due  exercise  of  the  power  demand  that  the  officers  and 
tribunals,  entrusted  with  its  exercise,  be  free  from  such  re- 
straint. It  may  remove,  destroy  and  abate,  without  waiting 
for  any  judicial  determination,  and  leave  the  party  to  his 
right  of  appeal  to  the  courts,  by  an  action  for  damages,  for  a 
determination  of  the  question  as  to  whether  the  thing  abated 
was  a  nuisance,  or  protected  by  a  contract,  unless  the  abate- 
ment will  result  in  irreparable  injury  and  thereby  give  equity 
jurisdiction  by  injunction.  In  the  case  of  a  contested  elect- 
ion, or  the  settlement  of  the  accounts  of  an  officer  and  allow- 
ance of  his  commission,  no  such  public  necessity  exists. 
Pending  these  controversies,  the  public  service  goes  on  unaf- 
fected by  them  and  unimpeded.  Not  so,  in  the  case  of  ob- 
structions to  streets  and  highways  and  the  existence  of  offen- 
sive, unwholesome  and  dangerous  things  constituting  nui- 
sances. The  public  service  cannot  wait  upon  tedious  long 
drawn  out  judicial  investigations. 

It  would  be  difficult  to  enumerate  all  of  the  subjects  be- 
longing to  the  police  power  of  a  state  or  municipality,  but 
that  it  does  include  the  abatement  of  nuisances,  the  opening, 
construction  and  repair  of  roads  and  bridges  and  the  lighting 
of  streets  is  beyond  question.  22  Am.  &  Eng.  Enc.  Law,  927. 
29-30.  That  the  establishment,  control  and  regulation  of 
roads,  bridges  and  streets  belong  to  the  police  power  of  the 
state  is  nowhere  asserted  more  emphatically  and  plainly  than 
by  this  Court.  In  Vount}f  Court  v.  Boreuiun^  84  W.  Va.  87, 
it  is  decided  that  private  citizens,  having  no  special  property 
or  interest  to  be  affected,  could  not  by  certlorai  review  the 
trial  or  action  of  the  county  court  in  proceeding  to  alter  the 
location  of  and  rebuild  a  county  bridge.  Up  until  that  time, 
these  citizens  had  not  made  themselves  parties  to  the  pro- 
ceeding.    Afterwards,  they  did  attempt  to  make  themselves 
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parties,  and  to  appeal  from  the  action  of  the  county  court, 
and  this  Court  prohibited  the  circuit  court  from  entertaining 
the  appeal  by  its  writ  of  prohibition,  for  want  of  jurisdic- 
tion. County  Court  v.  Armstrong^  34  W.  Va.  326.  Judge 
Brannon,  in  delivering  the  opinion  said:  "We  think  it  es- 
sential to  the  public  interests,  as  involved  in  the  execution  by 
county  courts  of  the  important  functions  assigned  them  by 
law  touching  roads  and  bridges,  that  we  should  decide,  as  we 
now  do,  that  citizens  and  tax-payers,  merely  because  they  are 
such,  who  have  no  special  property  or  interests  aflfe<;ted 
thereby,  can  not  become  parties  to  proceedings  by  county 
courts  for  the  establishment,  location  or  alteration  or  con- 
struction of  county  roads  and  bridges,  and  can  not  appeal 
from  the  action  of  the  county  court  therein.  Under  any 
other 'rule,  it  would  be  impossible  to  say  when  litigation 
would  occur,  when  it  would  end,  what  would  be  the  public 
cost,  or  what  would  be  the  delay  and  obstruction  in  these 
matters  so  essential  to  the  public  welfare."  The  supreme 
court  of  Virginia  announced  the  same  doctrine  in  SupervU- 
ors  V.  Gorrell,  20  Grat.  484. 

Of  course,  the  citizen  may  object  to  the  taking  of  his  prop- 
erty for  public  use  without  compensation  and  interfere.  But 
how  does  he  interfere?  Not  by  making- himself  a  party  to 
the  unauthorized  proceeding.  He  is  not  bound  to  subject 
himself  and  his  rights  to  the  assumed  jurisdiction  of  a  county 
court  or  a  municipal  council  and  review  its  action  by  cerfio- 
rari  in  order  to  obtain  relief.  He  appeals  to  a  judicial  tribu- 
nal having  tlie  power  to  settle  and  detennine  questions  af- 
fecting his  rights.  He  is  entitled  to  have  such  important 
matters  determined  in  the  first  instance,  as  well  as  finally  by 
a  court,  by  a  judge  or  judge  and  jury,  upon  regular  proceed- 
ings, according  to  the  course  of  the  common  law,  and  not  in 
an  irregular,  haphazard  proceeding  by  mere  agents  of  the 
state,  unlearned  in  the  law,  and  charged  with  mere  minister- 
ial or  legislative  powers.  Although  the  citizen  may  have  a 
special  interest  in  the  sense  of  being  damaged  by  the  exer- 
cise of  the  sovereign  power  to  establish  roads,  if  his  property 
is  not  actually  taken,  but  only  injured,  he  still  has  no  power 
to  interfere  and  must  resort  to  his  action  at  law  for  damages. 
Spencer  v.  Railroad  Co,^  23  W.  Va.  406;  Arhenz  v.  Rail- 
road,  33  W.  Va.  1;    ^^^t8on  v.  Railroad  Co.,  49  W.  Va.  528. 
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A  work  of  internal  improvement,  authorized  by  law,  whether 
carried  on  by  a  private  or  a  municipal  corporation,  is  an  ex- 
ercise of  police  power  delegated  by  the  legislature,  and  is  not 
subject  to  judicial  control  and  is  not  itself  judicial  action. 
Corporations  exercising  such  power  are,  so  long  as  they  con- 
fine themselves  within  the  authority  conferred,  beyond  any 
restraint  at  the  hands  of  the  judiciary.  If,  in  the  exercise  of 
such  power,  they  transcend  the  authority  conferred  upon 
them  by  the  legislature  they  are,  in  some  form  of  action, 
amenable  to  the  power  of  the  courts,  at  the  instance  of  any 
individual  injured  thereby,  and  their  decision  or  mere  declara- 
tion that  they  have  power,  when  they  have  not,  aflFordF  them 
no  protection. 

The  granting  of  a  license,  privilege  or  franchise  to  a  street 
railway  in  the  streets  of  a  city,  town  or  village  is  so  mani- 
festly an  act  affecting  the  street  itself,  the  care  and  custody 
of  which  is,  by  law,  entrusted  to  the  council,  by  way  of  ex- 
ercising part  of  the  police  power  of  the  state,  as  to  preclude 
the  idea  that  such  grant  can  be  anything  other  than  an  exer- 
cise of  such  power.  This  is  not  disputed.  Nor  can  it  be  de- 
nied that  the  repeal  of  the  ordinance,  granting  such  privi- 
lege, or  a  declaration  of  forfeiture  in  any  otluer  form,  is  a 
function  of  the  same  kind.  But  it  is  suggested  that  inquiry 
and  determination  as  to  the  cause  or  ground  of  forfeiture  is 
judicial.  If  so,  it  is  only  incidentally  performed  in  the  exer- 
cise of  police  power.  It  is  not  the  thing  done,  the  function 
performed,  but  a  mere  incident  thereof.  It  is  not  the  whole, 
including  the  exercise  of  police  power  as  one  of  its  parts,  but 
is  itself  a  mere  part,  governed,  overshadowed,  controlled  and 
limited  by  something  largei — a  matter  or  function  in  govern- 
ment, which,  for  reasons  of  public  policy,  is  not  re(iuired  to 
wait  on  the  slow  process  of  judicial  determination  of  private 
rights  which  are  incidentally  and  occasionally  affected,  but 
not  extinguished  by  it,  and,  if  injured,  may  be  vindicated  by 
proper  remedies  in  the  courts,  in  which  the  necessary  judi- 
cial power  for  that  purpose  is  lodged.  It  is  an  inclusive,  sub- 
sidary  or  incidental  power,  which  in  the  nature  of  things  can 
be  no  broader  than  the  thing  to  which  it  is  incidental.  Like 
the  stream  which  can  rise  no  higher  than  its  source,  or  the 
blood  which  cannot  circulate  beyond  the  body  to  which  it  be- 
longs, this  function,  be  it  ^?<rt« /-judicial  or  not,  cannot  ope- 
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rate  or  be  effective  beyond  the  limits  of  the  act  or  proceeding 
in  which  it  is  performed.  It  does  not  determine  the  charac- 
ter of  the  proceeding  in  which  it  is  performed,  or  alter  or 
enlarge  its  nature.  That  is  determined  by  the  division  of 
governmental  powers,  eflfected  by  the  organic  law  of  the  state. 
The  very  nature  of  the  police  power  and  the  necessity  for  its 
free  and  prompt  exercise  forbid  any  such  restriction  upon  it 
as  judicial  supervision  and  control.  To  make  it  effective, 
those  charged  with  its  enforcement  must  be  as  free  from  re- 
straint, as  long  as  they  confine  themselves  within  their  au- 
thority, as  individuals  are.  Must  there  be  citation  and  hear- 
ing before  the  city  authorities  may  tear  down  a  building  as  a 
means  of  stopping  a  disastrous  conflagration?  If  a  man  erect 
a  house  or  barn  in  the  center  of  the  principal  street  of  a 
populous  city,  is  he  entitled  to  demand  notice  and  a  full  judi- 
cial hearing  before  it  can  be  removed?  If,  instead  of  so  pro- 
ceeding, the  authorities  abate  it  immediately,  are  they  tres- 
passers simply  for  lack  of  such  judicial  proceeding,  to  be 
punished  with  costs  and  nominal  damages  in  a  case  in  which 
tliey  have  violated  no  right,  and  done  no  wrong,  other  than 
that  of  failing  to  obtain  an  adjudication  of  the  right  to  do 
what  they  have  done?  Are  municipal  corporations  to  be 
mulct  in  costs  attendant  upon  judgments  for  nominal  dam- 
ages for  mere  technical  invasions  of  the  rights  of  the  citizen, 
aii  well  as  delayed  in  the  exercise  of  the  important  powers 
conferred  upon  them  for  the  promotion  of  tlie  health  and 
comfoi't  of  tlie  people,  the  maintenance  of  order,  and  the 
prosperity  and  general  welfare  of  the  community?  If  we 
say  the  function  is  judicial  in  the  full  sense  of  the  term^  all 
these  (luestions  must  be  answered  affirmatively,  and  such  re- 
sults attained  as  would  paralyze  tlie  police  power  of  the 
state.  It  is  not  a  question  of  due  protection  of  the  rights  of 
the  citizen.  It  is  not  enough  to  say  he  may,  by  his  writ  of 
certiorari,  accompanied  by  bond,  supersede  the  action  taken 
against  him,  pending  the  determination  of  the  rightfulness  of 
his  claim.  That  covers  but  one  side  of  the  question.  What 
about  the  public?  Is  it  duly  protected  and  vindicated,  or  is 
it  hampered,  clogged  and  paralyzed  ?  If  we  say  the  function 
is  judicial,  we  allow  the  citizen,  in  obtaining  vindication  of 
his  rights,  to  stop  the  machinery  of  government.  If  we  say 
it  is  not  judicial,  he  still  has  his  remedy  in  the  courts  for  any 
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injury  done  him,  as  in  the  case  of  injury  done  him  hy  a  pri- 
vate individual,  and  the  machinery  of  government  goes  on 
performing  its  functions,  while  he  prosecutes  his  rights  in 
the  courts.  He  is  no  more  entitled  to  stop,  impede  or  delay 
the  operations  of  government,  except  to  prevent  irreparable 
injury,  than  to  stop  an  individual.  Are  not  the  interests  of  the 
general  public  as  great  and  as  justly  entitled  to  protection  and 
freedom  as  those  of  his  fellow  man  ?  The  only  exception  to  this 
is  the  case  of  irreparable  injury,  which  may  be  prevented  by  in- 
junction, as  in  cases  of  irreparable  injury  at  the  hands  of 
individuals.  If  we  say  it  is  not  judicial,  there  is  no  adjudi- 
cation against  the  citizen.  He  still  has  his  remedy.  There 
is,  therefore,  no  want  of  process.  The  legislature  of  the  state, 
in  declaring  a  forfeiture,  performs  exactly  the  same  function 
that  the  council  performed  in  this  case.  It  necessarily  ascer- 
tains the  existence  of  cause  of  forfeiture.  An  individual,  in 
declaring  the  forfeiture  of  a  contract  right,  does  the  same 
thing.  But  no  court  has  ever  regarded  such  declaration  in 
either  case  as  an  adjudication.  Nor  do  they  so  regard  such 
declarations  made  by  municipal  councils. 

This  Court,  in  Railroad  Co,  v.  Toion  of  Ahton^  54  W. 
Va.  597,  said:  "If  the  council  improperly  annulled  its  orders  or 
ordinances  assenting  to  the  plaintiff's  occui>ancy  of  its  streets, 
the  plaintiff  could  treat  such  annulment  as  void,  or  it  could 
have  the  same  reviewed  and  reversed  by  proper  judicial 
method  of  review.''  In  Street  Ratlvmy  (Jo,  v.  AnJivlUe  109 
N.  C.  688,  the  court  held  as  follows:  "Where  a  city,  by  au- 
thority of  its  charter,  granted  a  street  railway  company  the 
right  to  construct  a  branch  road  over  a  certain  street^  it  can- 
not, by  a  subsequent  ordinance,  arbitrarily  annul  its  license  ; 
and  when,  under  such  latter  ordinance,  it  attempts  by  force 
to  prevent  the  completion  of  the  road,  then  in  process  of 
construction,  injunction  will  issue  restraining  the  city  from 
such  interference."  In  RnUwnij  Co,  v.  Ea^'^toii,,  133  Pa.  St. 
505,  this  declaration  of  principles  was  announced:  "A  rail- 
way track,  laid  upon  a  city  street  in  good  faith,  under  a  cor- 
porate charter  granted  for  the  purpose,  l>ut  not  endangering 
the  health  or  safety  of  the  inhabitants,  cannot  be  classed 
among  the  nuisances  which  the  city  authorities  may  abate 
summarily  without  resort  to  the  processes  of  the  law^,  even 
though,  by  reason  of  the  manner  of  its  construction,  it  may 
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obstruct  the  street  to  such  a  de^ee  as  to  amount  to  a  nui- 
sanoe.  When  the  authorities  of  a  city  have  declared  such  a 
track  to  be  in  violation  of  a  municipal  ordinance  and  a  pub- 
lic nuisance,  and  have  summarily  undertaken  to  remove  it  by 
force,  and  the  railway  company  prays  for  an  injunction 
against  such  removal,  the  city  not  applying,  by  cross-bill  or 
otherwise,  for  a  legal  adjustment  of  the  differences  between 
the  company  and  itself,  the  injunction  will  be  gi*anted  with- 
out regard  to  the  merits  of  the  controversy  "  In  Bond  v. 
^^^oark,  19  N.  J.  Eq.  (4  C.  E.  Green)  376,  384,  the  court 
said,  speaking  of  municipal  corporations,  "All  legislative  acts 
or  exercise  of  discretionary  powers,  within  their  authority, 
are  beyond  the  control  of  the  courts,  however  unwise  or  im- 
politic, or  even  when  done  from  corrupt  motives,  or  unwor- 
thy purposes.  *  *  *  But  when  the  corporations  have  ful- 
filled their  legislative  functions,  and  have  exercised  their  leg- 
islative discretion,  and  are  about  to  fulfill  a  contract  by  pay- 
ing for  its  i)erformance  with  the  money  of  the  lot  owners, 
they  are  not  acting  in  a  legislative  capacity,  but  as  agents. '^ 
In  Railroad  Co,  v.  Cope  May,  35  N.  J.  Ef].  419,  Van  Fleet, 
V.  C,  after  quoting  part  of  the  above  language,  said  when 
the  corporation  '*are  about  carrying  their  legislation  into 
execution,  then,  if  tlie  effect  of  their  act  is  to  violate  vested 
rights  or  inflict  irreparable  wrong,  the  courts  may  properly 
intervene."'  That  case  decides  that  injunction  does  not  lie  to 
prevent  the  repeal  of  an  ordinance,  but  does  lie  to  pre- 
vent the  tearing  up  of  a  railroad  pursuant  to  such  repeal,  and 
thereby,  in  effect,  denies  judicial  effect  to  the  action  of  the 
council.  In  Railroad  Co,  v  Patemon,  9  C.  E.  Green  (N.  J. 
Eq.)  158,  168,  the  court  said:  "The  ordinance  complained  of 
is  manifestly  intended  as  a  means  to  an  unlawful  end,  as  a 
basis  of  operations  for  removing  tlie  track  in  Colt  street. 
There  is  no  good  reason  for  the  course  of  procedure  on  which 
the  city  have  entered  in  this  matter.  They  cannot  be  per- 
mitted, under  such  circumstances,  to  pursue  it." 

In  Slnhtng  Fund  Cams,  99  U.  S.  700,  Chief  Justice 
Waite,  in  speaking  of  the  reserved  power  to  amend  or  repeal 
the  charter  of  the  Union  Pacific  Railroad  Company,  said: 
"All  agree  that  it  cannot  be  used  to  take  away  property 
already  acquired  under  the  operation  of  the  charter,  or  to  de- 
prive the  corporation  of  the  fruits,  actually  reduced  to  pos- 
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session,  of  contracts  lawfully  made."  In  People  v.  CPBrien^ 
111  N.  Y.  1,'Ruger,  C.  J.,  said:*  "It  is  also  to  be  observed 
that  in  none  of  the  provisions  for  repeal  in  this  State  is  there 
anything  contained  which  purports  to  confer  power  to  take 
away  or  destroy  property  or  annul  contracts,  and  the  conten- 
tion that  the  property  of  a  dissolved  corporation  is  forfeited, 
rests  wholly  upon  what  is  claimed  to  be  the  necessary  conse- 
quence of  the  extinction  of  corporate  life.  We  do  not  think 
the  dissolution  of  a  corporation  works  any  such  eflfect.  It 
would  not  naturally  seem  to  have  any  other  operation  upon 
its  contracts  or  property  rights  than  the  death  of  a  natural 
person  upon  his.  The  power  to  repeal  the  charter  of  a  cor- 
poration cannot,  upon  any  legal  principle,  include  the  power 
to  repeal  what  is  in  its  nature  irreparable,  or  to  undo  what 
has  been  lawfully  done  under  power  lawfully  conferred.'' 
The  same  judge,  in  speaking  of  the  grant  by  the  city  of  New 
York  to  the  Broadway  Surface  Railway  Company,  of  the 
right  to  use  the  streets,  said:  "Grants  similar  in  all  material 
respects  to  the  one  in  question  have  heretofore  been  before 
the  courts  of  this  state  for  construction,  and  it  has  been  quite 
uniformly  held  that  they  are  grants  in  fee,  vesting  the  grantee 
with  an  interest  in  the  street  in  perpetuity  to  the  extent  nec- 
essary for  the  purpose  of  a  street  railroad."  "Both  on  reason 
and  authority,  a  charter,  lawfully  granted  and  duly  accepted 
and  acted  upon,  has  all  the  elements  of  a  contract  and  is  bind- 
ing upon  all  the  parties  to  it,  and  enforceable,  if  not  always 
in  the  same  manner  yet  to  the  same  extent,  as  an  ordinary 
agreement  between  natural  persons."  Booth  on  Street  Rail- 
ways, section  8.  In  Street  Railway  Co,  v.  Circuit  Judgey 
113  Mich.  694,  the  court  held  it  competent  for  a  city  council 
to  declare  a  forfeiture  upon  a  conceded  and  undisputed  breach 
of  a  condition.  Plainly  this  means  that  the  forfeiture  is 
effective  only  in  such  case,  just  as  such  a  declaration  l)y  an 
individual  is  effective  when  he  has  the  right  to  make  it,  and, 
therefore,  has  none  of  the  efficacy  of  a  judicial  determina- 
tion. 

The  decision  in  Town  of  Darls  v.  Bavls^  40  W.  Va.  464, 
may  seem  to  be  inconsistent  with  this  position,  but  it  does 
not  clearly  propound  a  different  doctrine.  Whether  it  was 
intended  there  to  give  to  the  resolution  of  a  municipal  coun- 
cil the  dignity  and  force  and  effect  of  a  judicial  decision, 
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binding  upon  the  citizen  and  denying  to  him  any  remedy  ex- 
cept by  way  of  appeal  from  it,  is  not  at  all  clear.  In  the 
paragraph  of  the  opinion  which  seems  to  countenance  this 
view,  it  is  admitted  that  the  proceeding  for  abatement  of  a 
nuisance  is  an  exercise  of  delegated  police  power,  and  no 
authority  is  cited  for  the  position  that  a  judicial  function  is 
involved.  The  question  of  its  conclusiveness  is  propounded 
and  not  answered  except  by  the  holding  that  there  is  a  right 
of  review  by  certlovan^  and  possibly  of  action  for  damages. 
If,  after  such  abatement,  a  right  of  action  exists,  it  is  plain 
there  has  been  no  adjudication  of  the  fact  of  nuisance.  There 
cannot  be  two  adjudications  of  the  same  right.  One  pre- 
cludes the  possibility  of  another,  if  pleaded. 

The  trouble  with  the  decision  in  the  Town  of  Darh  v. 
DaviH  is  its  failure  to  distinguish  between  the  function  of 
abating  a  nuisance  and  that  of  determining  what  is  a  nui- 
sance. Al)atement  is  the  exercise  of  police  power.  That 
I)ower  the  legislature  has  conferred  upon  the  councils  of 
cities,  towns  and  villages;  but  does  not  confer  upon  them  the 
general  judicial  power  necessary  to  determine  what  is  a  nui- 
sance. They  may  determine  it  in  a  qualified  manner,  just  as 
an  individual  in  the  exercise  of  his  common-law  right  of 
abatement,  may  determine  for  himself  what  is  a  nuisance. 
His  determination  of  that  question  is  binding  upon  nobody. 
In  like  manner,  the  determination  of  the  same  question  by  a 
municipal  council  is  a  determination  for  the  sole  purpose  of 
coming  to  a  decision  as  to  whether  it  will  exercise  its  power 
of  abatement.  After  having  done  that,  as  in  the  case  of  an 
individual,  it  acts  at  its  peril.  If,  assuming  that  to  be  a 
nuisance  which  is  not,  it  destroys  it,  the  preliminary  declara- 
tion affords  it  no  protection  and  is  not  binding  upon  the  citi- 
zen. When  a  court  of  competent  jurisdiction  determines 
that  a  thing  is  a  nuisance,  its  decision,  until  reversed,  is  final 
and  conclusive.  Whether  the  thing  be  in  fact  a  nuisance  or 
not,  it  becomes  in  law  a  nuisance  by  force  of  the  decision. 
The  courts  everywhere  say  no  such  power  is  vested  in  a  mu- 
nicipal corporation  or  in  the  legislature  of  the  state  itself. 

In  Iluttorix.  City  of  Camden^  39  N.  J.  L.  122,  the  court  said: 
*'The  right  to  abate  public  nuisances,  whether  we  regard  it 
as  existing  in  the  municipalities,  or  in  the  community,  or  in 
the  hands  of  the  individual,  is  a  common-law  right,  and  is 
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derived  in  every  instance  of  its  exercise,  from  the  same 
source — that  of  necessity.  It  is  akin  to  the  right  of  destroy- 
ing property  for  public  safety  in  case  of  the  prevalence  of  a 
devastating  fire  or  other  controlling  exigency.  But  the  neces- 
sity must  be  present  to  justify  the  exercise  of  the  right,  and 
whether  present  or  not,  must  be  submitted  to  a  jury  under 
the  guidance  of  a  court.  The  finding  of  a  sanitary  commit- 
tee, or  of  a  municipal  council,  or  of  any  other  body  of  a 
similar  kind,  can  have  no  eflfect  whatever,  for  any  purpose,, 
upon  the  ultimate  disposition  of  a  matter  of  this  kind." 

Dillon  on  Municipal  Corporations  (4th  Ed.)  at  section  374, 
says:  "This  authority  and  its  summary  exercise  may  be  con- 
stitutionally conferred  on  the  incorporated  place,  and  it  author- 
izes its  council  to  act  against  that  which  comes  within  the 
legal  notion  of  a  nuisance;  but  such  power,  conferred  in  gen- 
eral terms,  cannot  be  taken  to  authorize  the  extra-judicial 
condemnation  and  destruction  of  that  as  a  nuisance  which,  in 
its  nature,  situation,  or  use,  is  not  such."  In  Yates  v.  Jfil- 
wauh^e,  10  Wall.  497,  Mr.  Justice  Miller  said:  "But  the 
mere  declaration  by  the  city  council  that  a  certain  structure 
was  an  encroachment  or  obstruction  did  not  make  it  so,  nor 
could  such  declaration  make  it  a  nuisance  unless  it  in  fact  had 
that  character.  It  is  a  doctrine  not  to  be  tolerated  in  this 
country  that  a  municipal  corporation,  without  any  general 
laws  either  of  the  city  or  of  the  state  within  which  a  given 
structure  can  be  shown  to  be  a  nuisance,  can,  by  the  mere 
declaration  that  it  is  one,  subject  it  to  removal  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the  city  itself.  This 
would  place  every  house,  every  business,  and  all  the  property 
in  the  city,  at  the  uncontrolled  will  of  the  temporary  local 
authorities." 

All  this  argues  lack  of  judicial  power  in  such  tribunals. 
It  is  because  of  want  of  such  power  and  authority  that  their 
resolutions,  declarations  or  determinations,  respecting  per- 
sonal and  property  rights,  are  ignored  by  the  courts.  Being 
non-judicial,  the  authority  must  be  ministerial,  legislative  or 
executive.  It  may  be  that  the  Court,  in  Tmon  of  Davin  v. 
Davis^  entertained  the  view  that,  in  the  exercise  of  police 
power,  there  is  a  right  of  review  by  certiorari^  although  the 
proceeding  is  not  an  adjudication,  precluding  a  resort  to  the 
courts   for  damages.     Whether,  so  viewed,  the  decision  is 
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sound,  there  is  no  occasion  to  say;  and,  but  for  the  close  an- 
alogy between  that  case  and  this,  it  would  be  unnecessary  to 
re-examine  it.  It  is  not  a  case  exactly  in  point,  but  many 
of  the  general  principles  involved  in  it  are,  to  say  the  least, 
very  similar  to  those  governing  this  case.  Being  firmly  of 
the  opinion  that  the  council  of  a  municipal  corporation  is  not 
clothed  with  the  requisite  judicial  power  to  finally  determine 
questions  of  property  rights,  in  such  cases  as  this,  we  cannot 
recognize  it  as  authority  binding  ui)on  us  in  this  class  of 
cases,  and  we  leave  its  exact  status  and  effect  in  nuisance 
cases  to  l)e  determined  whenever  the  necessity  therefor  shall 
arise.  Nor  are  we  t^)  be  understood  as  saying  or  intimating 
that  the  legislature  cannot,  or  has  not,  conferred  limited  judi- 
cial power  upon  municipal  corporations  for  the  punishment 
of  offenses  and  violation  of  ordinances. 

Having  reached  tlie  conclusion  that  jurisdiction  in  equity  is 
not  precluded  l)y  the  action  of  the  council,  tlie  next  question 
is  w^hetlier  there  has  been  such  non-performance  of  covenants 
as  gives  power  to  forfeit  by  proper  proceedings.  Authorities 
already  cited,  to  which  many  more  might  be  added,  show 
that,  by  acceptance,  the  ordinance  became  a  contract.  Can 
it  have  effect  otherwise  than  according  to  its  terms  i  To  say 
that  it  can  would  be  to  deny  to  parties  the  power  to  deter- 
mine their  respective  rights  by  contract,  or,  to  say,  after  a 
contract  has  l)een  made,  its  terms  may  be  disregarded. 
Courts  cannot  do  that,  the  i)ower  to  do  which  is  denied  to  tlie 
legislature  by  botli  the  state  and  federal  constitutions,  namely, 
deny,  relieve  from,  or  refuse  to  enforce,  the  obligations  of 
contract^.  Non-compliance  with  the  terms  and  conditions  of 
the  ordinance  is  frankly  admitted,  and  tlie  prayer  for  relief 
stands  upon  the  allegation  of  substantial  compliance.  This 
argument  is  addressed  to  the  court,  concerning,  not  implied 
conditions,  which  the  law  reads  into  a  contract  in  order  to 
work  out  e(iuity  and  justice  between  the  parties  as  to  matters 
not  provided  for  by  express  stipulation,  or  express  condi- 
tions, violation  of  which  is  not,  by  express  stipulation,  made 
cause  of  forfeiture,  but  conditions  and  covenants  plainly 
written  in  the  contract  and  the  penalty  for  violation  of  w^hich 
is  expressly  made  a  cause  of  forfeiture.  Courts  of  equity 
have  large  pow^ers  for  the  vindication  of  equitable  rights, 
and,  under  peculiar  circumstances,  for  the  amelioration  of  the 
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rigidity  of  the  law,  but  they  cannot,  any  more  than  courts  of 
law,  igno're  or  violate  contract  rights,  fairly  and  properly 
acquired.  There  is  here  no  suggestion  of  fraud  or  mistake 
in  the  procurement  of  the  contract.  It  was  deliberately  and 
fairly  entered  into.  Substantial  compliance  with  the  tenns 
of  an  express  contract  never  excuses  the  party  in  fault  or 
supporcs  a  prayer  for  equitable  relief  against  its  obligation. 
The  party  not  in  default  may  hold  the  other  to  the  perform- 
ance of  so  much  as  he  is  able  to  do.  He  has  a  right  of  elec- 
tion to  take  that,  rescind  the  contract  or,  standing  upon  it, 
sue  for  damages  for  the  breach;  but  no  instance  is  recalled  in 
which  one  party  to  a  contract  has  been  permitted  to  compel 
the  other  to  accept  less  than  full  performance. 

The  authorities  relied  upon  to  sustain  the  position  that 
substantial  compliance  with  conditions,  the  violation  of  which 
is  exx)ressly  made  ground  of  forfeiture,  do  not  support  that 
view.  They  are  all  cases  in  which  the  ordinances  did  not 
say  failure  to  comply  with  certain  specific  conditions,  the 
conditions  there  in  question,  should  result  in  forfeiture  of  tlie 
privilege  granted.  There  was  no  such  stipulation  in  the  act 
construed  by  the  court  of  appeals  of  New  York  in  People  v. 
Broadway^  ctr.,  Co,^  26  N.  E.  961.  The  propositions  asserted 
in  Booth  St.  R\vs,  section  45,  are  inapplicable  for  the  same 
reason.  At  section  46  of  the  same  work,  it  is  said:  "But 
if  the  statute  provides  that  upon  such  failure  the  franchise 
shall  be  terminated  or  shall  cease,  the  default  will  put  an  end 
to  the  franchise  without  judicial  proceedings,  and  the  legisla- 
ture may  confer  the  francliise  upon  any  other  company  or 
person.''  And  this  is  fully  sustained  by  the  following  decis- 
ions cited  in  suport  of  it:  /;/  ve  BroiMun^  ctc^,  Rij.  Co.^  72 
N.  Y.  245;  In  re  Brookhjn,  (tv.,  Ry,  Co.,  75  N.  Y.  335; 
BrooMijn,  ctv.,  Ry,  Co.  v.  City  of  Broollyn,  78  N.  Y.  524; 
Oakland  R.  R.  Co.  v.  OaUand,  Ac,  R.  R.  Co.,  45  Cal.  365. 
Continuing,  the  author  says,  in  the  same  section:  ''The 
same  rule  applies  to  a  grant  made  by  ordinance.  Accord- 
ingly, if  the  company  fails  to  build  within  the  time  fixed  by 
t^e  local  authorities  the  privilege  no  longer  exists.  Such 
consent  is  a  mere  license,  and  until  tlie  grantee  avails  itself 
of  the  privilege,  no  obligation  or  relation  arises  which  re- 
quires a  judicial  declaration  of  forfeiture.  After  the  time 
expires,  a  renewal  of  the  privilege  is  necessary  to  entitle  the 
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company  to  occupy  the  streets  and  build  its  road."  This  is 
sustained  by  I^t.  Worth  Ry,  Co,  v.  RosedaU  Ry,  Co,^  68 
Tex.  169,  and  Railway  Co.  v.  Railway  Co.,  48  Mich.  433. 
For  similar  applications  of  the  same  principle,  see  Ward  v. 
Sea  r?}«.  Co..  7  Paige  (N.  Y.)  294;  Matter  of  Jackmn,  cf-v., 
L}^.  Co.,  4  Sand.  Chy.  559.  "Slight  deviations  from  the 
provisious  of  a  charter  would  not  necessarily  he  either  an 
abuse  or  a  misuser  of  it,  and  would  therefore  be  no  ground 
for  its  annulment,  although  it  would  be  competent  for  the 
crown,  by  apt  words,  to  make  the  continuance  of  the  charter 
conditional  upon  the  strict  and  literal  performance  of  them.'" 
Eastern,  dbc,  Co.  v.  Regina,  2  El.  &  B.  856,  870.  As  to 
railway  franchises  and  privileges,  see  also  Railway  Co.  v. 
Railway  Co.,  45  Cal.  373;  Myrlcky.  BrawUy,  33  Minn.  377. 
In  the  absence  of  the  stipulation  for  forfeiture  as  to  the  con- 
ditions not  complied  with  here,  it  could  be  held,  consistently 
with  all  authority,  that  there  has  been  a  substantial  compli- 
ance with  the  contract  as  a  whole,  and,  therefore,  no  cause 
of  forfeiture.  But  it  is  competent  for  the  parties  to  make 
any  condition  a  material  and  essential  part  of  the  contract. 
As  these  parties  have  done  so,  how  can  the  Court  deny  to  one 
of  them  the  benefit  of  the  contract,  or  relieve  the  other  from 
its  obligation  ?  A  distinction  between  conditions  precedent 
and  conditions  subsequent  is  made  by  the  courts.  The  condi- 
tion in  this  case  belongs  to  the  latter  class,  but  the  distinction 
does  not  seem  to  relieve  the  company.  In  the  former  class, 
no  declaration  or  adjudication  of  forfeiturie  is  necessary,  but 
in  the  latter  it  is,  since  non-compliance  may  be  waived. 
Hovel  man  v.  Railroad  Co.,  79  Mo.  632;  Chicago  \.  Railway 
Co.,  105  111.  73,  78. 

Having  thus  determined  that  there  was,  on  the  face  of  the 
contract,  cause  for  forfeiture,  it  remains  to  be  determined 
whether  sucli  steps  were  taken  by  the  council  as  to  work, 
a  forfeiture;  and,  if  so,  whether  the  circumstances  under 
which  it  has  been  done,  and  the  conduct  of  the  municipal  au- 
thorities in  accomplishing  it,  have  been  such  as  to  call  upon 
a  court  of  equity  to  ignore  it  or  to  relieve  against  it.  In  deal- 
ing with  this  situation,  the  court  must  keep  its  eye  upon  both 
sides  of  this  contract  and  both  parties  to  it.  It  is  not  a  one- 
sided affair.  It  places  duties  upon  both.  Under  the  strict 
letter  of  the  contract  mere  failure  to  comply  with  conditions 
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works  no  forfeiture.  However  great  the  cause  of  forfeiture, 
it  does  not  occur  until  it  has  been  legally  and  properly  de- 
declared  by  the  corporation.  The  mode  of  effecting  it  is  pre- 
scribed by  the  ordinance.  It  requires  three  months'  notice 
of  intent  to  declare  it,  accompanied  by  specification  of  the 
cause.  The  ordinance  was  passed  in  1896.  Within  a  short 
time  after  that,  the  road  was  built  and  was  then  operated  un- 
til August,  1901,  without  any  steps  having  been  taken  by  the 
town,  in  the  manner  prescribed  by  the  ordinance,  to  require 
compliance  with  these  conditions.  For  four  or  five  years,  the 
town  acquiesced  in  absolute  non-compliance  on  the  part  of 
the  railway  company.  There  is  no  proof  or  evidence,  show- 
ing that  any  notice  was  ever  served  upon  the  company  specify- 
ing these  instances  of  non-compliance.  There  is  some  evidence 
tending  to  show  that  officers  of  the  town  had  been  directed  to 
serve  notice  on  the  company,  and  that  one  member  of  the 
council  did  verbally  make  a  demand  upon,  or  request  of,  the 
president,  but  it  does  not  appear  that  any  such  notice  as  is 
prescribed  by  the  ordinance  was  ever  given.  But  if  such  no- 
tice had  been  given,  and  not  followed  by  any  further  action, 
it  would  simply  tend  to  prove  acquiescence  and  waiver.  In 
August,  1901,  after  four  or  five  years  of  acquiescence,  the 
council  took  steps  to  forfeit  by  service  of  notice.  Then  be- 
fore the  expiration  of  the  time  allowed  there  was  a  partial 
compliance  with  the  requirements  of  the  notice,  a  substantial 
compliance  with  its  requirements.  In  view  of  the  long  ac- 
quiescence of  the  authorities  of  the  town,  the  railway  com- 
pany may  well  have  supposed,  and  no  doubt  did  suppose,  that 
no  action  to  forfeit  the  franchise  would  be  taken  under  these 
circumstances.  If  the  testimony  of  the  manager  is  entitled 
to  credit,  and  there  seems  to  be  no  reason  for  believing  oth- 
erwise, the  failure  to  comply  fully  was  due,  in  part,  to  dis- 
appointment in  obtaining  the  lumber  from  the  place,  and 
within  the  time,  contemplated  by  the  company.  He  says  the 
order  was  given  to  mills  in  the  country  but,  as  time  went  on 
and  it  did  not  arrive,  they  were  compelled  hastily  to  obtain 
it  from  somebody  in  the  city.  They  gave  the  order  for  first 
class  lumber  and  under  that  order  lumber  was  furnished  and 
put  down  by  the  company's  employees.  It  did  not  prove  to 
be  of  the  requisite  dimensions  and  some  portions  of  it  were 
unsound  and  it  had  the  appearance  of  being  old,  but  it  had 
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never  been  used.  This  repealing:  ordinance  was  passed  im- 
mediately after  the  timber  was  put  down  and  possibly  l^efore 
it  was  all  down,  and  without  any  intimation  of  dissatisfaction 
with  the  work.  Immediately  afterwards,  the  manager  of  the 
railway  company  applied  to  members  of  the  council  for  in- 
formation as  to  their  objection  to  the  work  and  offered  to 
remedy  the  defects,  but  was  informed  that  the  ordinance  had 
been  repealed  and  all  rights  of  the  company  forfeited. 

While  the  town  has  the  right  to  require  full  and  complete 
performance  of  all  covenants  on  the  part  of  the  railway  com- 
pany, and  is  not  bound  to  accept  a  mere  substantial  perform- 
ance, its  authorities,  in  proceeding  to  take  away  the  rights  of 
the  company,  pursuant  to  the  terms  of  the  ordinance,  must 
deal  frankly  and  fairly  with  it.  They  must  act  in  good  faith 
and  not  endeavor  to  pervert  this  forfeiture  clause  to  a  pur- 
pose for  which  it  was  never  intended.  Neither  party  ever 
supposed  it  would  he  used  for  any  purpose  except  to  compel 
performance  of  the  covenant  entered  into  by  the  railway 
company.  The  public  interests  required  the  construction 
and  operation  of  the  railway.  That  was  the  inducement  or 
consideration  moving  the  town  to  the  passage  of  the  ordi- 
nance. It  was  also  of  interest  to  the  public  that  the  streets 
be  4vept  in  gooil  condition.  Hence,  the  provisions  in  refer- 
ence to  them,  and  the  right  of  forfeiture  to  enforce  perform- 
ance thereof.  That  clause  was  never  inserted  for  the  pur- 
pose of  ousting  the  railway  company  from  the  occupancy  of 
the  streets  merely  to  get  rid  of  it  or  to  compel  it  to  seek  a 
new  franchise  with  conditions  more  favorable  to  the  town, 
nor  at  all,  unless  it  refused  to  perform  its  covenants.  Noth- 
ing in  the  answer  of  the  defendant  suggests  a  desire  to  get 
rid  of  the  railway.  On  the  contrary  it  evinces  a  desire  to 
keep  it,  but  to  impose  conditions  more  favorable  to  the  town 
than  those  contained  in  the  present  ordinance.  On  the  whole, 
the  evidence  evinces  a  purpose,  not  merely  to  enforce  compli- 
ance with  the  conditions  of  the  ordinance  under  which  the 
railway  company  had  been  operated,  but  to  force  that  com- 
pany to  apply  for  a  new  franchise  with  new  conditions,  a 
purpose  wholly  foreign  to  the  forfeiture  clause.  This  motive 
apparent  on  the  face  of  the  answer  and  in  the  evidence,  taken 
in  connection  with  the  circumstances  and  conduct  hereinbe- 
fore adverted  to,  tends  to  prove  that  the  declaration  or  for- 
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feiture  was  not  made  in  the  utmost  good  faith,  that  the  fail- 
use  on  the  part  of  the  railway  company  to  comply  with  con- 
ditions was  not  willful,  in  the  sense  of  obstinacy,  but,  at  the 
worst,  negligent,  and  that  the  previous  acquiescence  and  de- 
lay on  the  part  of  the  town,  followed  by  the  sudden  and 
speedy  repeal  of  the  ordinance,  operated  as  a  surprise  upon 
it.  By  this,  actual  fraud  is  not  imputed  to  the  authorities  of 
the  town.  Nor  is  it  intended  to  impute  any  dishonest  mo- 
tive or  purpose  to  them.  It  is  an  error  of  judgment,  a  miscon- 
ception of  legal  rights  and  duties,  working  inequitable  re- 
sults. The  answer  shows  a  frank  avowal  of  sincere  belief,  on 
their  part,  in  their  right  to  use  this  power  of  forfeiture  to 
coerce  a  more  liberal  proposition  from  the  railroad  company, 
and  shows  an  utter  lack  of  appreciation  of  the  force  and  ef- 
fect in  equity  of  their  long  acquiescence  in  non-performance 
and  the  suddenness  of  the  blow  they  have  attempted  to  de- 
liver by  repealing  the  ordinance.  Not  being  chancellors,  con- 
versant with  the  principles  of  equity,  they  could,  as  many 
others  have  done,  easily  fall  into  errors  of  grave  character, 
without  being  guilty  of  the  least  dishonesty  or  fraud  in  the 
ordinary  sense  of  the  teniis,  and  it  is  perfectly  apparent  that 
they  have  done  so.  Such  circumstances  warrant  intervention 
by  a  court  of  equity  to  relieve  from  forfeiture,  when  no  pe- 
cuniary or  substantial  injury  has  resulted  and  full  perform- 
ance of  the  covenant  can,  and  will,  be  effected.  Willingness 
and  desire  to  comply  strictly  with  all  its  covenants  is  plainly  ex- 
pressed by  the  railway  company  in  its  bill,  and  was  verbally 
communicated  to  the  town  authorities  immediately  after  the 
forfeiture  was  declared,  when  the  ink  on  the  repealing  ordi- 
nance was  hardly  dry.  As  to  the  ability  of  the  company  to 
make  full  compliance,  there  is  nq  question.  Under  these  cir- 
cumstances, is  it  equitable  and  just  to  the  company,  or  pro- 
motive of  the  public  interests,  to  destroy  this  railway?  It 
represents  an  investment  of  thousands  of  dollars  and  affords 
means  of  convenient  and  rapid  travel  and  transportation  for 
the  people  of  the  town  and  the  general  public.  Why  so  great 
a  punishment  for  such  slight  cause?  It  is  unprecedented  so 
far  as  the  authorities  examined  disclose.  If  the  injury  could 
not  be  remedied,  or  the  railway  company  stood  defiant,  refus- 
ing to  perform,  the  case  would  wear  a  different  aspect,  but 
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it  does  not.     It  is  willing  to  perform  to  the  letter — to  pay  to 
the  last  farthing. 

In  Ilukill  V.  Mi/ers,  36  W.  Va.  639,  this  Court  applied  the 
principle  of  relief  against  forfeiture,  and  declared  as  follows 
in  respect  to  forfeiture  of  an  oil  lease:  "In  case  of  such  a 
lease,  if  the  lessor  by  his  conduct  clearly  indicates,  that  pay- 
ment will  not  be  demanded  when  due,  and  thus  lulls  the 
lessee  into  a  feeling  of  security  and  throws  him  off  his  guard, 
and  l)ecause  of  this  he  does  not  make  payments  when  due,  the 
landlord  cannot  suddenly  without  demand  or  notice  declare 
a  forfeiture,  and  there  is  no  forfeiture  which  equity  would 
recognize,  and,  if  there  is  in  such  case  technically  a  forfeiture 
at  law,  equity  would  relieve  against  it."  It  may  be  objected 
that  because  the  covenant  violated  here  is  not  a  pecuniary 
one,  jurisdiction  in  equity  to  relieve  it  does  not  exist.  It  is 
said  that  in  the  English  courts  equity  will  only  relieve  in 
such  cases.  But  this  is  not  strictly  accurate.  Where  the 
covenant  is  pecuniary,  and  there  is  default  and  consequent 
forfeiture,  equity  will  relieve  independently  of  the  circum- 
stances of  fraud,  accident,  mistake  and  surprise.  But,  where 
fraud,  mistake,  accident  or  surprise  enters  into  the  matter, 
or  the  forfeiture  has  resulted  from  only  negligent  conduct  on 
the  part  of  the  covenantee,  equity  will  interfere,  although  the 
covenant  be  for  the  performance  of  some  collateral  matter 
and  not  for  the  payment  of  money.  Story  Eq.  Jur.  §  1323. 
In  section  1324  of  said  work,  it  is  said  that  in  America  the 
narrow  doctrine  of  the  English  courts  and  the  restricted  ap- 
plication of  jurisdiction  to  relieve  from  forfeitures  would  be 
received  with  hesitation,  and,  substantially,  that  the  juris- 
diction is  broader  in  this  country.  In  cases  of  forfeiture  for 
non -performance  of  pecuniary  covenants,  relief  in  equity 
goes  as  a  matter  of  course,  where  compensation  may  be  made, 
but  in  other  cases,  unless  the  delinquency  is  willful,  the 
court  has  discretionary  power  to  relieve.  *'A  court  of  equity 
has  power  to  relieve  a  party  against  forfeiture  or  penalty 
incurred  by  the  breach  of  a  condition  subsequent,  when  no 
willful  neglect  on  his  part  is  shown,  upon  the  principle  that 
a  party  having  a  legal  right  shall  not  be  permitted  to  avail 
himself  of  it  for  the  purpose  of  injustice  and  oppression." 
JVoi/es  V.  Anderson,  124  N.  Y.  175.  The  forfeiture  in  this 
case  was  for  failure  to  pay  an  assessment  for  a  sewer.    "When 
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a  mortgagor,  without  his  fault  or  neglect,  is  prevented  by 
accident  from  paying  an  installment  on  the  day  named  in  a 
decree  of  foreclosure,  on  a  bill  brought  to  redeem,  equity 
will  grant  relief;  and  he  will  be  re-instated,  but  on  terms 
that  he  satisfy  the  equitable  rights  of  the  other  party." 
Kopper  V.  Dyei\  59  Vt.  477.  "Equity  will  relieve  against  a 
forfeiture  incurred  by  the  breach  of  a  covenant  to  insure  in 
a  lease  of  real  estate,  caused  by  accident  or  mistake,  if  no 
actual  damage  has  been  sustained  by- the  lessor."  Mactiei' 
v.  Oshorn^  146  Mass.  349.  "A  court  of  equity  may  grant 
relief  from  the  forfeiture  of  an  estate  conditioned  for  the 
maintenance  and  support  of  the  grantee  where  the  forfeiture 
was  accidental  and  unintentional,  and  not  attended  with  irre- 
parable injury.  But  it  rests  in  the  sound  discretion  of  the 
court  when  relief  shall  be  granted  in  this  class  of  cases." 
Utnvy  V.  7uppej\  29  Vt.  358.  This  is  a  leading  case,  and 
the  opinion  was  written  by  Chief  Justice  Kedfield,  who,  in 
the  course  of  his  opinion,  said:  "That  relief  might  be  granted 
in  eciuity,  even  where  the  condition  was  for  the  ])erformance 
of  collateral  acts,  seems  to  l)e  admitted  in  most  of  the  cases 
upon  this  subject.  Wehher  v.  Smithy  2  Vernon  103;  I/ad'  v, 
Leonard,  9  Mod.  90;  Co,r\,  lUgford,  2  Vernon  664;  Saun- 
deri<  v.  Pojye,  12  Vesey  282.  These  are  cases  of  non-repair 
of  premises  leased;  and  the  chancellor,  Ijord  Erskine,  says 
in  the  last  case,  'I  cannot  agree  it  is  necessary  the  non-per- 
formance of  the  covenant  should  have  arisen  from  mere  acci- 
dent or  ignorance.'  The  cases  are  abundant  where  relief  has 
been  granted  against  forfeiture  of  title  by  non-performance 
of  other  collateral  acts,  as  for  not  renewing  a  lease.  Row- 
stone  V.  Bentley^  4  Br.  C.  C.  415;  or  for  cutting  down  timber 
when  covenanted  against,  on  pain  of  forfeiture;  ^Yort/ivofe 
V.  Dake,  Ambler,  511;  T/ioni a^s  v.  Porter,  1  Ch.  Ca.  95. 
But  it  has  been  held  relief  will  not  be  granted  where  the  for- 
feiture arises  from  an  act  incapable  of  compensation,  although 
of  no  essential  damage  to  the  other  party,  as  the  breach  of  a 
condition  not  to  assign.  Wafers  v.  Mocato,  9  Mod.  112. 
The  same  rule  obtains  where  the  forfeiture  arises  from  an 
omission  to  insure.  Rolfe  v.  Harris,  2  Price  206.  *  * 
*  *  It  seems,  however,  to  be  pretty  well  established  in 
England,  that  relief  for  non-repair  of  premises  will  not  be 
granted  as   matter  of  course,  and  especially  when  there  wag 
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a  willful  default.  Bracebridge  v.  Buckley^  2  Price  200;  Hill 
V.  Barclay^  16  Vesey  403  and  18  Id.  56.  But  where  the 
failure  is  from  'accident,  fraud,  surprise  or  ignorance  not 
willful,'  relief  will  be  granted;  2  Lead.  Cas.  in  Equity,  464, 
465;  Eaton  v.  Zyow,  3  Vesey  693;  the  result  of  all  which 
seems  to  be,  that  there  is  no  well  settled  rule  upon  the  sub- 
ject, or  none  which  is  not  liable  to  considerable  variation,  and 
to  be  affected  by  the  circumstances  of  the  particular  case. 
*  *  *  *  But;  ^e  n\ust  all  feel  that  cases  of  the  character 
before  the  Court  should  be  received  with  something  moi-e  of 
distrust,  and  relief  afforded  with  more  reserve  and  circum- 
spection, than  in  ordinary  cases  of  collateral  duties.  And 
although  we  are  not  prepared  to  say  that  it  must  appear  that, 
in  all  cases,  the  failure  arises  from  surprise,  accident,  or  mis- 
take, we  certainly  should  not  grant  relief  when  the  omission 
was  willful  and  wanton,  or  attended  with  suffering  or  serious 
inconvenience  to  the  grantee,  or  there  was  any  good  ground 
to  apprehend  a  recurrence  of  the  failure  to  perform,  as  was 
held  in  Dunklee  v.  Adaim,  20  Vt.  421." 

It  may  be  objected  here  that  this  position  is  in  violation  of 
the  rule  that  equity  will  not  relieve  against  a  statutory  for- 
feiture. Pom.  Eq.  Jur.  458;  Railway  Co.  v.  Fitler.,  60  Pa. 
St.  124.  But  this  ordinance  partakes  of  the  nature  of  a  con- 
tract. It  is  generally  held,  in  such  cases,  that  the  relation 
of  the  parties  is  contractual.  The  power  of  municipal  cor- 
porations to  contract  cannot  be  denied.  Tliis  ordinance  is 
not  a  statute.  By  its  very  terms  it  establishes  a  relation  of 
contract.  It  does  not  provide  for  forfeiture  without  action  on 
the  part  of  the  council.  Unlike  a  statute  granting  a  privilege 
or  franchise  and  declaring  forfeiture  as  the  penalty  of  non- 
compliance with  conditions,  it  provides  for  notice  and  active 
steps  on  the  part  of  the  council  to  bring  about  forfeiture. 
It  was  agreed  that,  in  order  to  effect  a  forfeiture,  the  town 
authorities  should  adopt  just  such  methods  as  one  individual 
resorts  to  to  bring  about  the  forfeiture  of  the  rights  of  another 
individual  under  a  contract  existing  between  them.  Mu- 
nicipal authorities  are  agents  as  well  as  legislators  and  are, 
in  great  measure,  subject  to  the  legal  principles  governing 
transactions  between  private  persons.  Many  cases  hold  that 
municipal  corporations  are  precluded  by  their  conduct  from 
enforcing  forfeitures.     ''A  court  of  equity  will  not  enforce 
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a  forfeiture  of  the  rights  and  privileges  of  the  grantees  in  a 
contract  for  their  failure  to  complete  their  performance  of 
it  in  time,  where  the  party  seeking  the  forfeiture  was  guilty 
of  the  first  breach  of  the  agreement."  Pmjodei'  Co,  v.  Col- 
orado Spring^  105  Fed.  Rep.  1.  In  that  case,  the  party 
seeking  forfeiture  was  a  municipal  corporation.  "Where  a 
street  railway  company  has  expended  large  sums  of  money 
and  exercised  due  diligence  in  building  and  operating  its 
road,  so  as  to  comply  with  an  ordinance  of  permission,  but 
unforeseen  circumstances  have  caused  a  delay,  which  has 
occasioned  no  pecuniary  injury  to  the  township  or  its  inhab- 
itants, equity  will  interfere  to  restrain  the  adoption  of  an 
ordinance  by  the  township  declaring  a  forfeiture  of  the  fran- 
chise of  the  corporation  because  it  did  not  comply  with  the 
statute  of  permission,  which  provided  that  cars  should  be 
running  at  a  certain  headway,  on  a  continuous  line  of  double 
track,  within  a  specified  time."  Railway  Co,  v.  South 
Orange^  58  N.  J.  83.  In  Chicago  v.  Railroad  Co,^  105  III. 
73,  the  court  enjoined  the  city  from  interfering  with  the 
laying  of  the  track  of  a  railway  company  after  the  expiration 
of  the  time  limited  by  the  ordinance,  l)ecause  the  company 
had  been  prevented  by  injunctions,  and  hy  the  jyollce  officers 
of  the  city y  acting  unchr  the  direction  of  the  mayor,,  from 
prosecuting  its  work,  in  conseqenceof  which  the  limit  expired 
before  it  was  completed.  In  this  respect,  municipal  cori)ora- 
tions  seem  to  stand  upon  the  same  footing  as  individuals. 
They  are  subject  to  the  law  of  estoppel  by  acts  hi  pals, 
"But  of  late  years,  much  more  tlian  formerly,  tlie  doctrine 
of  estoppel,  most  w^holesome  and  just  in  its  operation  when 
properly  applied,  has  been  extended  to  these  municipal  cor- 
porations, so  as  to  bind  and  conclude  them  by  their  own  acts 
and  acquiescence,  and  the  acts  and  acquiescence  of  their 
oflScers,  whenever  an  estopx)el  would  exist  in  the  case  of 
natural  persons."  Kneel  and  v.  Gllinan.,  24  Wis.  39.  See  also 
Matel  V.  East  St,  Louis,,  94  111.  67;  Railroad  Co,  v.  Joliet^ 
79  111.  25;  mUon  v.  Wheeling,  19  W.  Va.  323,  (syl.  pt.  12). 
This  is  subject  to  the  limitation  that  the  subject-matter  must 
not  l)e  xdtra  vires — must  be  within  their  authority.  Here 
the  town  had  undoubted  right  and  power  to  waive  non-per- 
formance of  covenants,  or  extend  the  time. 

As  above  indicated,  however,  there  must  be  full  perform- 
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ance  of  the  covenant  as  a  condition  of  relief.  The  relief  is 
against  the  forfeiture,  on  the  ground  of  inequitable  conduct, 
working  surprise,  not  against  the  contract  or  from  its  obliga- 
tion. We  do  not  take  away  either  the  right  to  have  the  de- 
linquency made  good  or  the  power  to  forfeit  for  future  delin- 
quencies. The  covenants  for  the  non-performance  of  which 
forfeiture  has  been  declared  must  be  performed  and  that  fully 
and  promptly. 

In  the  event  of  refusal  to  perform,  another  question  would 
arise,  namely,  whether  the  bill  should  be  dismissed  or  re- 
tained and  affirmative  relief  granted  the  defendant  by  way  of 
enforcement  of  the  forfeiture.  As  we  cannot  say  such  con- 
tingency will  not  arise,  though  there  is  hardly  any  probabil- 
ity ,of  it,  we  must  now  give  direction  as  to  the  course  to  be 
pursued  in  that  event,  else  the  principles  of  the  cause  will 
not  be  fully  settled,  and  another  appeal  might  result,  involv- 
ing a  question  already  presented  on  this  appeal.  Cross  relief 
has  been  given  by  the  decree. 

Never  to  declare  or  enforce  a  forfeiture,  or  divest  an  estate 
or  title  for  violation  of  a  condition  subsequent,  is  an  invaria- 
ble rule  of  equity,  if  there  is  a  legal  remedy.  Under  such 
circumstances,  a  court  of  equity  utterly  declines  to  touch  the 
case  and  leaves  the  party  to  his  legal  remedies.  In  the  lan- 
guage of  a  former  able  judge  of  this  Court,  now  deceased, 
equity  abhors  a  forfeiture.  Our  leading  case  on  the  subject 
is  Craig  v.  Ilul'ill,  37  W.  Va.  520.  See  also  Llvin^rgton  v. 
Tofnpkhw,  4  Johns.  Chy.  (N.  Y.)  415,  (8  Am.  Dec.  598); 
Ilornbevg  v.  Bal:vt\  1  Pet.  (U.  S.)  232;  Marshall  v.  Vichn^ 
hurg,  15  Wall.  146.  This  is  different  from  an  appeal  to 
equity  for  aid  in  the  abatement  of  a  nuisance.  In  such  case 
there  is  no  forfeiture,  and  no  vested  title  or  right  as  against 
the  public.  The  thing  proceeded  against  is  wrongful.  Here, 
a  title  vested  by  contract  and  the  effort  is  to  take  it  away  by 
forfeiture.  To  do  this  the  town  must  resort  to  its  legal  i-em- 
edies,  if  any  are  available.  Besides  the  right  of  abatement 
without  judicial  proceedings,  if  it  can  be  done  peaceably, 
there  are  remedies  in  the  law  courts.  There  is  much  author- 
ity for  the  position  that  a  municipal  corporation  has  its  pos- 
sessory action  for  a  street  against  a  railway  company  having 
no  right  to  occupy  it.  Dillon  Munic.  Cor.  sections  662  and 
723.     What  others  it  may  have  it  is  unnecCvSsary  to  inquire. 
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To  prevent  equity  jurisdiction  for  this  purpose,  it  suffices 
that  there  is  one. 

Agreeably  to  the  principles  and  conclusions,^  above  stated, 
the  decree  appealed  from  will  be  wholly  reversed,  with  costs, 
and  the  cause  remanded  to  the  circuit  court  of  Ohio  county, 
with  directions  to  perpetuate  the  injunction,  if  the  covenants 
in  question  shall  be  fully  and  properly  performed  by  the  ap- 
pellant within  a  reasonable  time  to  be  allowed  for  the  purpose, 
if  they  have  not  already  been  so  performed,  but  without 
prejudice  to  the  right  and  power  of  the  town  of  Triadelphia 
to  forfeit  the  privileges  of  the  appellant  under  the  said  ordi- 
nance for  any  future  failures  to  comply  with  the  conditions 
thereof;  and  to  dismiss  the  bill  if  the  appellant  shall  refuse 
to  perform  said  covenants  within  the  time  to  be  allowed  there- 
for as  aforesaid. 

Hevensed, 

Brannox,  President  : 

If  equity  has  jurisdiction,  I  find  no  fault  with  the  actual 
decision  of  this  case.  If  the  decision  of  the  town  council  is 
a  nullity,  injunction  lies;  but  if  it  has  a  legal  force,  I  am  not 
clear  that  injunction  lies.  The  grant  of  the  franchise  vested 
the  council  with  jurisdiction  or  power  to  examine  the  facts 
and  determine  whether  the  town  ordinance  had  been  complied 
with,  or  whether  the  franchise  had  been  forfeited.  Is  not 
the  repeal,  declaring  forfeiture,  a  judicial  act?  The  council 
was  a  public  body  exercising  legal  function  in  this  matter, 
and  it  has  been  difficult  for  me  to  see  that  its  judgment  repeal- 
ing the  charter  is  mere  wind,  without  legal  force.  If  erro- 
neous on  the  facts,  still  it  has  force  until  reversed.  To  re- 
verse the  writ  of  certlorati  is  the  process,  not  injunction, 
because  certiorari  is,  and  injunction  is  not,  a  process  to  cor- 
rect error.  By  the  Code  of  1899,  chapter  110,  section  2,  cer- 
tiorari applies  not  only  as  W  was  by  common  law,  but  it  is 
enlarged  so  as  to  apply  to  "every  case,  matter  or  proceeding 
before  a  county  court,  council  of  a  city,  town  or  village,  jus- 
tice or  other  inferior  tribunal."  I  do  not  therefore  consent 
to  the  overruling  of  the  case  of  Town  of  Barln  v.  Davls^  40 
W.  Va.  464,  pt.  7.  The  common  law  principles  stated  in 
Cunningham  v.  Squlren,  2  W.  Va.  422,  and  Poe\.  Machine 
Works^  24  Id,  517,  would   likely   justify    certiaian  in  this 
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case,  but  if  not,  that  statute  would  seem  to  do  so.  In  this 
case  there  was  a  notice  that  the  ordinance  had  not  been  com- 
plied with  by  the  company,  warning  it  that  if  it  did  not  com- 
ply within  a  given  time,  its  franchise  would  be  repealed;  but 
there  was  no  notice  giving  time  and  place  of  the  hearing  of 
the  question  whether  such  warning  had  been  heeded  and  the 
conditions  of  the  grant  complied  with.  Now,  it  may  be  that 
as  the  repeal  was  ew  parte^  without  hearing  the  company,  the 
order  of  repeal  is  not  one  between  parties,  and  that  for  that 
reason  an  injunction  lies,  as  the  injury  is  irreparable.  If  the 
company  had  been  summoned,  or  had  been  heard,  I  think 
certiorari^  not  injunction,  would  lie.  I  think  that  the  statute 
enlarges  the  scope  of  the  writ,  since  that  is  imported  by  its 
words,  and  this  Court  has  several  times  so  looked  at  the 
statute.  Fause  v.  Vaiidervort^  30  W.  Va.  p.  330;  Chenowith 
V.  CommliiSionsrH^  26  Id,  p.  233;  Morgan  v.  l^xt'/road^  39  Id. 
221.  In  the  Chenowlth  Cam  Judok  Snyder  said  that  the 
statute  gives  review  by  certiorari  ''and  makes  no  exception 
as  to  whether  the  matters  to  be  reviewed  are  judicial  or 
merely  ministerial.'"  Judoe  Dent  has  said  as  to  this  statute 
"the  legislature  has  seen  fit  to  recognize  town  councils  as  in- 
ferior judicial  tribunals  in  the  determination  of  questions 
involving  the  rights  of  individuals  and  property,  and  has 
made  their  decision  subject  to  review  by  the  higher  judicial 
tribunals  of  the  State.  It  has  thereby  rendered  unnecessary 
the  appeal  to  equity  in  such  cases,  unless  irreparable  injury 
is  threatened,  or  it  is  necessary  to  preserve  the  property  in 
statu  quo  until  the  right  thereto  can  be  properly  determines!. '^ 
Clifton  V.  Town  of  Wenton,  54  W.  Va.  p.  255.  If  a  town 
council's  order  is  good  in  any  case  until  reversed,  I  do  not 
see  how  injunction  lies.  In  this  case  right  to  property  of 
great  value  was  involved,  making  the  case  one  adversary  in 
character.  My  idea  is  that  the  statute  aimed  to  give  certi- 
orari in  every  case  where  rights  of  parties  are  involved,  in 
the  instances  indicated  by  the  statute,  where  no  appeal  or 
writ  of  error  lies  to  the  proceedings  before  the  tribunals  re- 
ferred to  in  the  statute.  In  cases  where  writ  of  error  or 
appeal  lies,  they  are  the  remedies.  The  legislature  knew 
that  in  cases  before  inferior  tribunals  rights  of  property  of 
great  importance  are  sometimes  invovled,  and  I  think  it  de- 
signed to  make  certiorari^  in  such  cases,  commensurate  for 
relief  with  ap})eal  and  writ  of  error. 
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CHARLESTON 

Parr  v.  Currence. 

Submitted  September  15,  1905.    Decided  December  12,  1905. 

1.     Writ  OP  E^RROR — Reviei£— Record— Evidence;  SyUabus  approved. 

Syl.  in  Dudley  v.  Barrett,  58  ^,  Ya.  235;  and  Points  1,  2  and  3; 
Syl.  Tracy  y.  Coal  Co.,  50  S.  E.  (W.  Va.)  825:  and  Point  1,  Syl. 
McKendree  v.  Shelton,  51  W.  Va.  516,  (41  S.  E.  909),  approved,  (p. 
526.) 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  Genevive  B.  Parr  against  Jonathan  Currence 
and  William  Currence.  Judgment  for  plaintiff  and  defend- 
ants bring  error. 

Afir77ied. 

W.  B.  Maxwell,  C.  H.  Scott,  and  Harding  &  Harding, 
for  plaintiff  in  error. 
J.  F.  Strader  and  C.  W.  Dailey,  for  defendants  in  error. 
McWhorter,  Judge  : 

Genevive  B.  Parr  brought  her  action  of  ejectment  in  the 
circuit  court  of  Randolph  county  against  Jonathan  Currence 
and  William  Currence  for  a  tract  of  790  acres  of  land.  The 
case  was  tried  and  the  verdict  of  the  jury  and  judgment  were 
in  favor  of  the  defendants.  Plaintiff  brought  it  here  upon 
writ  of  error  and  the  judgment  was  reversed  and  a  new  trial 
awarded.     The  case  is  reported  in  53  W.  Va.  524. 

A  jury  was  empanelled  for  another  trial  on  the  13th  day 
of  May,  1904,  and  returned  a  verdict  in  favor  of  the  plaintiff 
for  an  undivided  five-sixths  interest  in  fee  simple  to  the  land 
in  controversy;  the  defendants  moved  to  set  aside  the  verdict 
of  the  jury  and  grant  them  a  new  trial,  which  motion  was 
overruled  and  judgment  entered  upon  said  verdict.  In  the 
course  of  the  trial  the  defendants  took  bills  of  exceptions 
numbered  1  to  6  inclusive,  the  6th  purporting  to  include  a 
certificate  of  all  the  evidence  given  in  the  case  by  both  par- 
ties. 

Bills  of  Exceptions  Nos.  1,  3,  4,  and  5  go  to  the  ruling  of  the 
court  in  refusing  to  allow  certain  questions  to  be  answered 
by  witness,  Peter  Scott,  introduced  on  behalf  of  the  defend- 
ants, which  it  is  contended  by  defendants  should  have  l)een 
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admitted.  Bill  of  exceptions  No.  2  is  to  the  ruling  of  the 
court  in  admitting  certain  documentary  evidence  on  behalf 
of  the  plaintiff  over  the  objections  of  the  defendants,  which 
they  insist  should  not  have  been  admitted  in  evidence. 

The,  original  bill  of  exceptions  No.  6  which  was  brought  up 
on  writ  of   certiorari^  together  with  the  certificate  of  the 
clerk  of  the  circuit  court  making  return  thereof,  is  as  fol- 
lows: 
"Genevive  Parr,  Plff.  Below,  Deft,  in  error. 

vs.  )  In  Ejectment.- 
Jonathan  and  William  Currence,  Defts.  Below,  Plffs.  in  error. 

In  the  Supreme  Court  of  Appeals  of  West  Virginia. 

I,  G.  Nelson  Wilson,  Clerk  of  the  Circuit  Court  of  Ran- 
dolph Cx)unty,  and  who  made  up  the  record  in  the  above  en- 
titled action,  do  certify  that  'Defendants'  Bill  of  Exceptions 
No.  6,'  which  begins  on  page  17  of  the  Second  Printed  Re- 
cord in  the  case  came  to  me  in  skeleton  form,  exactly  as  fol- 
lows : 

'defendants'  bill  of  exceptions  no.  6. 

Genevive  Parr,  Plaintiff, 
vs.  )  In  Ejectment. 
Jonathan  and  William  Currence. 

Be  it  remembered  that  upon  the  trial  of  the  above  entitled 
cause  the  plaintiff  and  defendants  to  maintain  the  issue  in- 
volved upon  said  trial  introduced  the  following  evidence: 

(Clerk  here  insert  all  the  evidence  introduced  by  both  the 
plaintiff  and  the  defendants  as  shown  by  the  certificate 
thereof  made  by  the  official  court  stenographer.) 

And  the  Court  certifies  under  the  hand  and  seal  of  the 
Judge  thereof  that  the  foregoing  evidence  is  all  of  the  evi- 
dence that  was  introduced  upon  the  trial  of  said  action  and 
this  certificate  of  the  evidence,  for  the  purpose  of  identifica- 
tion, is  marked  defendants  bill  of  exceptions  No.  6. 

Jno.  Homer  Holt.     (Seal). 
Judge  of  Third  Judicial  Circuit.' 

Along  with  said  Bill  of  Exceptions  there  came  to  me  the 
vacation  order  in  the  case,  which  is  found  on  page  11,  of  the 
second  Printed  Record.  When  I  came  to  make  up  the  tran- 
script upon  the  order  of  the  defendants,  preparatory  to  their 
applying  to  the  Supreme  Court  of  Appeals  of  West  Virginia, 
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for  a  writ  of  error,  I  inserted  as  part  of  said  bill  of  excep- 
tions, the  statement  of  evidence  found  in  said  Second  Printed 
Eecord  beginning  on  page  17  and  ending  with  the  form  of 
stenographer's  certificate  on  page  48.  This  statement  was 
contained  in  a  typewritten  paper  filed  in  my  office  on  June 
10,  1904. 
Parr, 

vs.  )  In  Ejectment. 
Currence. 

EVIDENCE. 

No  name  was  signed  to  the  form  of  stenographers  certifi- 
cate, ending  on  page  48,  and  there  was  no  certificate  of  said 
paper  made  by  the  Judge  of  said  Court,  and  no  mark  of  iden- 
tification of  any  kind  made  by  him. 

Given  under  my  hand  this  12th  day  of  September,  1905. 

G.  Nelson  Wilson. 
Clerk  Circuit  Court  of  Randolph  County." 

There  is  copied  into  the  record  what  purports  to  be  the 
evidence  given  before  the  jury  in  the  trial  of  the  case  at  the 
end  of  which  is  found  the  following  certificate  in  blank  : 

"I,  Howard  H.  Holt,  the  official  stenographer  of  this  court, 
do  hereby  certify  that  the  foregoing  is  a  true  and  correct 
transcript  of  the  shorthand  notes  taken  by  me  of  the  testi- 
mony in  this  case. 


Stenographer." 

There  is  nothing  to  identify  this  matter  inserted  as  the  evi- 
dence given  in  the  case  as  being  such  evidence.  The  bill  of 
exceptions  No.  6  directs  the  clerk  to  "insert  all  the  evidence 
introduced  by  both  the  plaintiff  and  the  defendants  as  shown 
by  the  certificate  thereof  made  by  the  official  court  stenog- 
rapher." It  nowhere  appears  in  the  record  that  the  court 
had  an  official  stenographer,  or  a  stenographer  appointed  to 
take  the  evidence  in  this  case,  the  only  reference  in  the  whole 
record  to  such  official  is  the  direction  of  the  Judge  to  the 
clerk  to  insert  the  evidence  in  the  bill  of  exceptions  and  that 
contained  in  the  statement  at  the  close  of  what  is  inserted  in 
the  record  as  the  evidence  in  the  case,  but  that  statement  is 
signed  by  no  one  and  it  does  not  appear  from  anything  in  the 
record  that  the  said  paper  purporting  to  be  such  evidence 
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was  before  the  jud^e  at  the  time  he  signed  the  said  bill  of  ex- 
ceptions, nor  is  it  in  any  manner  described  or  identified  by 
mark,  letter,  number  or  any  other  means  of  identification; 
nor  was  it  annexed  or  attached  to  said  bill  of  exceptions.  It 
is  insisted  by  counsel  for  plaintiffs  in  error  that  without  bill 
of  exceptions  No.  6  it  is  clear  from  the  nature  of  the  ques- 
tions asked  of  witness  Scott,  and  the  information  expected  to 
be  elicited  from  the  witness  in  reply  thereto,  that  the  court 
erred  in  refusing  to  permit  the  questions  to  be  answered. 
Without  the  evidence  before  this  Court  we  are  unable  to  see 
that  the  admission  of  the  evidence  excluded  could  have 
changed  the  result  or  produced  a  different  verdict.  "In  re- 
viewing a  judgment  in  an  action  at  law,  upon  a  writ  of  error, 
when  the  evidence  is  not  made  a  part  of  the  record,  this  Court 
will  not  consider  assignments  of  error  involving  a  considera- 
tion of  the  evidence,  but  will  affirm  the  judgment."  Diidl<-i/ 
V.  Barrett  decided  at  this  term.  In  that  case  there  was  cop- 
ied at  length  into  the  record  what  purported  to  lie  the  testi- 
mony of  witnesses  in  the  case  for  the  respective  parties  upon 
the  trial,  to  which  was  appended  what  purported  to  be  the 
certificate  of  John  T.  Harris  official  stenographer  of  the  court 
to  the  effect  that  he  made  a  report  in  shorthand  writing  of 
the  testimony  adduced  and  proceedings  had  at  the  trial  of 
the  action  and  that  the  transcription  thereof  was  a  faithful 
and  true  translation  of  said  report,  but  the  record  failing  to 
show  that  Harris  was  appointed  by  the  court  stenographer  to 
rei)ort  the  proceedings  had  and  the  testimony  given  in  the 
case  under  the  statute  the  paper  thus  copied  into  the  record 
had  no  greater  value  than  a  fugitive  paper  made  by  any 
other  person  which  might  have  lieen  found  amongst  the  pa- 
pers in  the  case.  In  case  at  bar  the  paper  copied  by  the 
clerk  as  the  evidence  was  not  certified  by  any  one.  See 
Tracy  V.  Coal  Co.,  50  S.  E.  (W.  Va.)  825:  McKendree  v. 
Shelton,  51  W.  Va.  516,  (41  S.  E.  909);  Wdliauisoii  v.  Hays, 
85  W.  Va.  52. 

For  the  reasons  stated  the  judgment  of  the  circuit  court 
of  Randolph  county  is  affirmed. 

Affinned. 
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CHARLESTON 

State  v.  Woodrow. 

Submitted  September  15, 1905.     Decided  December  12,  1905. 

1.  Criminal  Law — Witness — Husband  and  Wife. 

A  wife  is  not.  a  competent  witness  against  her  husband  in  a 
prosecution  for  crime,     (p.  528.) 

2.  Criminal  Law — Husband  and  Wife— Witness. 

Quaere.  Is  a  wife  or  a  husband  a  competent  witness  now  against 
the  other  in  a  prosecution  for  crime  committed  against, such  wit- 
ness,    (p.  531.) 

3.  Criminal  Law — Husband  and  Wife — Witness-  Murder  (f  Child. 

A  wife  is  not  a  competent  witness  against  her  husband  in  a 
prosecution  against  him  for  the  murder  of  his  infant  child  of  the 
age  of  fourteen  months,  though  the  same  pistol  ball  killed  the 
child  and  wounded  the  wife,  while  the  child  was  in  her  arms.  (p. 
530.) 

4.  Indictment — Motion  to  Quash, 

An  indictment  cannot  be  quashed  because  it  rests,  in  whole  or 
pari,  on  incompetent  evidence,     (p.  532.) 

5.  Homicide — InHtructions. 

Refusal  of  an  instruction,  on  a  trial  for  murder,  giving  the  find- 
ings in  the  power  of  the  jury,  including  one  of  involuntary  man- 
slaughter, is  not  error  when  no  evidence  in  the  case  tends  to  show 
that  degree  of  homicide.  Such  instruction  should  not  be  given, 
(p.  534.) 

6.  Homicide— ^rw/^'/icY. 

Evidence  of  experiment  to  test  the  capacity  of  a  child  to  fire  a 
pistol  is  admissible  to  repel  evidence  of  one  accused  of  murder 
going  to  show  that  the  child  fired  the  pistol  causing  the  homicide, 
(p.  534.) 

Error  to  Circuit  Court,  Mineral  County. 
William  Woodrow  was  convicted  of  murder  in  the  second 
degree,  and  brings  error. 

Reversed. 

Frank  C.  Reynolds,  for  plaintiff  in  error. 

C.  W.  May,  Attorney  General,  for  the  State. 

Brannon,  President: 

William  Woodrow  was  indicted  in  Mineral  county  for  the 
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murder  of  his  child,  Ruth  Elizabeth  Woodrow,  and  was  sen- 
tenced to  the  penitentiary  for  eight  years  upon  a  verdict  of 
murder  in  the   second  decree.     The  deceased ,  was  a  baby  of 
fourteen  months  age,  and  was  in  the  arms  of  its  mother,  at 
her  breast,  when  a  pistol  shot  killed   it,  the   ball   passing 
through  the  baby's  head,  and  wounding  the  mother,  accord- 
ing to  her  evidence.     The  accused  offered  a  plea  in  abatement 
to  quash  the  indictment  on  the  ground  that  his  wife  had  been 
examined  before  the  grand  jury;  but  the  plea  was  rejected. 
On  the  trial  the  wife  of  the  accused   gave  evidence   at  the 
instance  of  the  State  against  her  husband,  over  his  protest. 
Was  the  wife  a  competent  witness  against  him?     Elliott 
on  Evidence,  Vol.  2,  §  736,  states  the  law  thus:     ''When  the 
husband  or  wife  was  the  defendant  in  a  criminal  prosecu- 
tion the  other  was,  at  common  law,  incompetent  either  for 
or  against  the   accused.     The   marriage   relation,  however, 
must  be  a  lawful  one  or  the  rule  generally  has  no  applica- 
tion.    And  if  the  offence  was  committed  by  husband  or  wife 
against  the  other,  the  injured  party  is   usually  a  competent 
witness,  either  for  or  against  the  accused,  both  at  common 
law  and  under  the  statutes."    That  late  work  of  great  prac- 
tical value  cites  many  authorities  for  its  text.     Bishop's  New 
Grim.   Procedure,  Vol.    1,  §  1153,  says  that:     "If   personal 
violence  is  inflicted  on  the  wife  by  the  husband,  she  from 
necessity  may,  or  if  required  must,  testify  to  it  in  a  criminal 
proceeding  against  him  for  the  battery;  and  he  may  do  the 
like  if  she  beats  him."     This  ancient  rule   of   the   common 
law  is  stated  in  all  the  books.     The  sole  question  in  this  case 
is.  Does  this  case  come  within  the  exception  to  the  rule;  that  is, 
was  the  prisoner's  act  of  shooting  the  child  a  crime  against  the 
wife?   It  was  not  violence  to  her  person.     It  was  not  a  crime 
against  her  person  corporeally.     Such  it  has  to  be  under  this 
exception.     It  is  true  that  there  has  been  considerable  dif- 
ference of  opinion  as  to  what  instances  fall  within  this  excep- 
tion.    Some  cases  hold  that  bodily  violence  to  the  wife  is  not 
the  only  case  under  the  exception.     For  instance,  cases  of 
bigamy,  and  other  cases,  have   been   held   to  fall  within  the 
exception.     The  books  must  be  resorted  to  for  full  discussion. 
It  will  be  found  that  though  cases  where  no  actual  violence 
constituting  assault  and  battery  upon  the  wife  have  been  held 
to  fall  within  the  reason  of  the  exception,  yet  they  are  cases 
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which  directly  affect  the  legal  right  of  the  wife,  rights  going 
along  with  her  i)ersonality  or  i)erson,  as  an  individual  sepa- 
rated from  all  other  persons.  However,  I  can  safely  say  that 
the  great  bulk  of  American  decision  is,  that  to  come  within 
the  exception  the  case  must  be  one  of  pet^aoiial  violence  to  the 
spouse.  Basset  v.  U,  S.,  137  U.  S.  496;  Baxter  v.  State,  53 
Am.  St.  R.  720;  Crawford  v.  State,  67  Id.  829;  Coimaoii' 
wealth  V.  Sapp,  29  Id.  406.  And  I  repeat  that  those  cases, 
like  bigamy  and  others,  that  do  not  actually  involve  violence 
to  the  person,  which  are  held  within  the  exception,  are  cases 
where  the  wrong  is  to  the  individual  particularly  and  directly 
injured  by  the  crime  for  which  the  husband  is  prosecuted. 
Dill  V.  People,  41  Am.  St.  R.  254.  But  the  instances  men- 
tioned— I  mean  the  cases — not  requiring  actual  violence  to 
person  are  confined  to  a  few  states.  The  weight  of  authority 
is  otherwise,  requiring  personal  violence  or  a  restraint  of 
liberty  to  the  wife,  restraint  of  liberty  being  a  wrong  to  her 
person.  Basset  v.  U.  S.,  137  U.  S.  496.  The  act  must  touch 
her  person,  or  her  i)ersohal  individual  right,  as  a  person  dis- 
tinct and  individualized  from  the  balance  of  the  community, 
to  come  under  the  exception  spoken  of.  An  enormous  wrong 
this  murder  was  to  the  mother  in  a  moral  point  of  view,  in 
an  emotional  point  of  view,  in  a  sentimental  point  of  view; 
in  a  pathetic  point  of  view,  under  emotions  of  the  heart 
which  move  human  beings,  owing  to  the  relation  of  mother 
and  child.  We  are  apt  to  consider  this  terrible  crime  as  a 
^eater  one  against  the  mother  than  to  any  other  living  human 
being;  still,  in  a  physical  point  of  view,  the  homicide  did  not 
touch  the  person  of  the  wife,  but  was  only  a  crime  against 
her  as  one  member  of  the  community;  I  mean  in  the  eye  of 
the  law.  Remember  that  Woodrow  was  tried  for  killing  the 
child,  not  for  shooting  his  wife.  On  a  trial  for  shooting  his 
wife,  she  could,  under  the  exception  stated,  give  evidence 
against  her  husband,  and  could  prove,  if  material,  not  only 
the  shooting  of  herself,  but  also  the  shooting  of  the  child,  as 
part  of  the  res  gestae;  but  on  his  trial  for  killing  the  child 
the  fact  that  the  one  ball  did  violence  to  both  mother  and 
child,  does  not  alter  the  case.  The  homicide  of  the  child  is 
one  distinct  crime;  the  shooting  of  the  mother  another  dis- 
tinct crime.  The  close  connection  of  the  two  in  time  and 
circumstances  does  not  blend  the  results  of  the  ball,  and 
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make  the  killing:  of  the  child  a  i)ersonal  or  corporeal  violence 
to  the  mother.  To  come  under  the  exception  the  crime  must 
be  against  the  mother  in  a  legal  point  of  view.  The  rule  of 
evidence  as  to  j^e-s  getttae  will  not  admit  the  wife  as  a  witness. 
Under  that  rule  the  <iuestion  is,  not  the  competency  of  the 
witness  proving  the  things  done  or  said,  but  whether  the 
things  themselves  are  proper  to  go  before  the  jury,  even 
though  proven  by  a  competent  witness;  whereas,  here  it 
is  a  (luestion  wiiether  the  witness  is  a  proper  one  to  prove 
the  things  done  or  said,  admitting  those  things  to  be  proper 
evidence,  if  deposed  to  by  a  competent  witness.  Necessity, 
the  want  of  another  witness,  is  pleaded  for  the  admission  of 
the  wife's  evidence  in  this  case.  That  was  the  parent  of  the 
common  law  exception.  But  that  necessity  may  often  arise 
and  call  as  loudly  as  in  this  case.  Suppose  the  husband 
should  kill  a  grown  child  in  the  privacy  of  the  home,  there 
being  no  other  witnesses  of  the  fact  but  the  wife.  Would 
this  necessity  admit  her  evidence?  Suppose  he  would  there 
kill  the  wife's  grown  sister  or  any  one  else.  Would  she  be 
competent?  I  say  not.  If  there  were  other  witneSvSes 
present,  would  she  be  competent  i!  I  suppose  not,  as  the 
necessity  would  not  then  exist.  Then,  the  evidence  would  l)e 
competent  or  incompetent  according  as  there  was,  or  was  not, 
another  witness  than  the  wife.  Though  we  concede  that  the 
necessity  meant  by  law  in  this  instance  is  not  merely  neces- 
sity for  some  witness,  but  the  necessity  to  protect  the  spouse, 
still  that  would  not  admit  the  wife's  evidence  in  this  case. 
It  is  suggested  that  tender  age  of  the  person  injured  causing 
incapacity  to  give  evidence,  calls  for  the  wife's  evidence. 
Does  it  depend  on  age?  If  so,  the  wife's  competency  or 
incompetency  would  rest  on  the  age  of  the  person  injured. 
If  a  husband  should  kill  a  man  in  a  field  or  highway,  none 
but  the  wife  of  the  murderer  being  present,  would  she  be  a 
competent  witness  against  her  husband  {  Surely  not.  Yet 
the  cry  of  justice  would  be  as  loud  in  that  case  as  in 
the  present  case.  The  necessity  would  be  just  as  great. 
The  accidental  circumstance  that  no  eye  saw  the  deed  but  that 
of  wife  and  husband  would,  in  such  case,  just  as  much  create 
a  necessity  for  the  wife's  evidence  as  in  this  case.  The  ancient 
rule  of  the  common  law  forbidding  evidence  of  one  spouse 
against  the  other  stands  intact  today.   Our  Code  in  chapter  152, 
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section  19,  reads  thus:  "In  any  trial  or  examination  in  or 
before  any  court  or  officer  for  a  felony  or  misdemeanor,  the 
accused  shall,- at  his  or  her  own  request,  (but  not  otherwise) 
be  a  competent  witness  on  such  trial  and  examination.  The 
wife  or  husband  of  the  accused  shall  also,  at  the  request  of 
the  accused,  but  not  otherwise,  be  a  competent  witness  on 
such  trial  and  examination."  The  object  of  this  statute,  in 
its  latter  clause,  was  to  make  the  wife  or  husband  a  com- 
petent witness  far  the  other,  at  his  or  her  request.  It  is  an 
enabling  statute,  because  before  it  came  neither  could  use  the 
evidence  of  the  other.  It  enlarges  the  right  of  the  accused 
by  giving  him  or  her  the  right  to  introduce  his  or  her  spouse 
as  a  witness;  but  it  does  not  enlarge  the  right  of  the  State. 
Before  that  statute  the  State  could  not  introduce  the  wife 
against  the  husband,  or  the  husband  against  the  wife;  neither 
can  it  do  so  since  that  statute.  That  statute  does  not  touch 
this  case.  Whether  it  has  by  the  words,  "but  not  other- 
wise," abolished  the  exception  which  the  common  law  made 
to  the  rule  excluding  wife  and  husband,  that  is,  the  excep- 
tion allowing  them  to  give  evidence  of  a  crime  done  by  one 
to  the  other,  \ve  do  not  say,  because  it  does  not  arise  in  this 
case.  If  we  view  this  instance  as  within  the  common  law 
exception,  then  we  would  have  to  decide  whether  the  statute 
changed  the  common  law"  exception  and  made  the  wife  incom- 
petent. It  may  w^ith  force  be  said  that  the  statute  is  very 
broad;  that  it  makes  one,  and  only  one,  exception  to  the  rule  of 
the  incompetency  of  the  spouse;  that  it  only  allows  one  to  use 
the  other  as  a  witness;  that  the  words,  "but  not  otherwise," 
are  an  affirmative  enactment,  since  they  actually  prohibit  such 
evidence  except  in  one,  and  only  one,  case.  Reasons  which 
may  have  operated  in  the  Legislature  for  branding  such  evi- 
dence as  incompetent  wholly  can  l^e  suggested.  In  many 
instances  the  one  spouse  wants  to  get  rid  of  the  other,  and 
may  give  false  testimony  to  accomplish  it.  Also  it  would, 
in  some  cases,  breed  animosity  and  marital  dissension.  The 
Legislature  may  have  designed  to  utterly  exclude  its  use  in 
behalf  of  the  State.  If  such  w^as  its  design,  it  could  scarcely 
have  used  more  apt  language  than  those  prohibitory  words. 
They  are  strong  prohibitory  words.  Therefore,  we  conclude 
that  the  evidence  of  Woodrow's  wife  was  improperly  used 
against  him. 
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Next,  as  to  the  plea  in  abatement.     The  law  is  thus  stated 
in  17  Am.  &  Eng.  Ency.  L.  (2  Ed.)  1283:     "The  court  will 
not  look  behind  the  return  of  the  grand  jury  to*  set  aside  an 
indictment  because  that  body  received  improper  evidence  or 
the  testimony  of  witnesses  who  were  not  competent  to  testify.  - ' 
Many  cases  there  cited  support  this  view.     The  Texas  court 
said,  in  a  case  where  a  wife  had  been  examined  as  a  witness 
against  her  husband  by  a  grand  jury,  "We  cannot  look  be- 
hind the  return  of  the  grand  jury  and  set  aside  an  indictment 
because  improper  evidence  has  been  received."     Dockeryx, 
State ^  34  S.  W.  281.     Where  the  accused  was  examined  by 
the  grand  jury  it  was  held  not  to  invalidate  the  indictment. 
Mencheca  v.  State,  28  S.  W.  203.     Some  of  the  cases  cited 
by  the  Encyclopaedia  for  its  text  above  quoted  are  cases  where 
the  wife  was  before  the  grand   jury  giving  evidence  against 
her  husband.     State  v.  Tucker,    20   Iowa   508,  and  State  v. 
Boyd,  (S.  C.)  27  Am.  Dec.  376,  and  State  v.  Dock^ry,  just 
cited.    There  are  authorities  to  the  contrary.     In  the  wilder- 
ness of  conflicting  cases  a  court  in  these  days  can,  at  best, 
only  select  that  line  seeming  to  it  the  better  one.     Where  is 
the  better  reason?     In  the  first  place,  my  own  experience  as 
a  practioner  and  judge  tells  me,  that  it  is  not  usual,  under 
practice  in  this  State,  to  challenge  an  indictment  on  either 
the  ground  of   want  of   sufficient  evidence  to  sustain  it,  or 
even  the  incompetency  of  evidence  before  the  grand  jury. 
It  would  be  a  practice  of  great  inconvenience.     Very  plainly 
a  court  cannot  go  into  the  question  of  the  weight  and  suf- 
ficiency of  the  evidence  to  sustain  the  indictment,  and  thus 
review  the  action  of  the  grand  jury.     That  would  be  for  the 
court  to  usurp  the  office  of  the  grand  jury,  and  also  to  usurp 
the  office  of  the  petit  jury,  because  the  court  is  not  the  judge 
of  the  weight  of  the  evidence,  but  the  grand  jury  in  the  first 
instance  is,  and  finally  the  petit  jury.     When  once  an  indict- 
ment is  returned  a  true  bill,  it  has  legal  force;  you  cannot  go 
behind  the  return;  it  is  not  void,  and  it  only  remains  to  try 
its  truth.     Where  there  is  some  legal  evidence,  though  light, 
before   the   grand   jury,  the  indictment  cannot  be  quashed. 
Wharton,  Crim.  L.  §  508;  State  v.  Logan,  1  Nev.  509;  State 
V.  Montis,  36  Iowa  272.     But  how  is  it  when  the  question  is 
not  one  of   sufficiency  of   evidence,  but   where   incompetent 
evidence  has  been  heard  by  the  grand  jury?     The  indictment 
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is  not  void.  Often  incompetent  evidence  is  heard  by  ^rand 
juries,  not  merely  incompetent  matter,  but  incompetent  wit- 
nesses. It  would  be  an  inconvenient  and  dangerous  practice 
to  institute  preliminary  investigation  to  ascertain  what  in- 
competent evidence  was  before  the  grand  jury,  how  much 
good  and  how  much  bad  evidence,  and  what  its  weight. 
Where  there  is  any  competent  evidence  before  the  grand  jury 
it  cannot  be  quashed,  though  there  may  have  been  some 
incompetent  evidence  of  a  witness,  say  the  authorities  just 
cited.  This  proposition  would  hardly  seem  to  require 
authority.  The  court  cannot  say  on  what  the  grand  jury 
found  its  indictment,  or  how  far  the  incompetent  evidence 
operated,  or  on  what  members  it  operated.  You  cannot 
call  each  member  and  ascertain  on  what  evidence  he  formed 
judgment.  Next,  take  the  case  where  the  indictment  rests 
alone  on  evidence  of  an  incompetent  witness.  In  such 
cases  some  authorities  say  that  the  indictment  must  go; 
but  even  here,  why  shall  we  not  say  that  on  the  trial  the 
state  may  furnish  other  evidence  ample  to  sustain  its  indict- 
ment which  was  not  before  the  grand  jury?  The  indictment 
is  only  a  charge,  to  be  sustained  by  competent  evidence  on 
the  trial.  So  the  court  said  in  State  v.  Dayton^  53  Am.  Dec. 
270.  The  accused  can  have  the  evidence,  if  incompetent, 
excluded  on  the  trial.  True,  it  is  hard  on  him  to  be  put  to 
trial  upon  an  indictment  resting  alone  on  incompetent  evi- 
dence; but  grand  juries  are  not  good  judges  of  competency, 
and  often  times  do  not  consult  the  court.  It  would  be  very 
bad  practice,  endless  inconvenience,  to  have  a  full  prelimi- 
nary trial  of  competence  of  evidence  before  the  grand  jury 
in  many  cases.  How  far  would  the  practice  go?  Does  the 
inconvenience  to  the  accused  justify  the  institution  of  such  a 
practice?  Are  not  his  rights  fully  vindicated  by  his  right  to 
exclude  improper  evidence  on  the  trial. 

Therefore,  we  conclude  that  the  plea  in  abatement  was 
properly  rejected. 

The  prisoner  testified  that  his  little  boy  less  than  three 
years  of  age  often  played  with  the  pistol  which  killed  the 
baby,  and  that  on  that  fateful  day  he  was  playing  with  the 
pistol  and  discharged  it  and  thus  the  baby  was  killed.  The 
State,  to  repel  this  defence,  to  meet  this  evidence,  gave 
evidence  tending  to  show  that  the  little  boy  had  not  capacity 
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to  fire  the  pistol.  This  evidence  was  that  when  the  haouner 
of  the  pistol  had  been  pulled  back  by  a  witness,  the  little 
boy's  finger  was  placed  upon  the  trigger,  and  he  was  asked 
to  pull  the  trigger  and  throw  the  hammer,  but  was  unable  to 
do  so.  The  evidence  was  also  that  the  little  boy  was  asked 
to  pull  back  the  hammer,  and  was  unable  to  do  so.  This  evi- 
dence was  proiier  to  go  before  the  jury  to  say  whether  this 
defence  of  the  prisoner  was  true  or  false.  It  is  suggested  that 
the  little  boy  may  not  have  exerted  his  full  strength  to  lift 
the  hammer  or  pull  the  trigger.  This  may,  or  may  not,  be 
so.  It  does  not  appear  that  the  child  refused  to  try,  or  did 
not  try,  to  do  so,  but  the  evidence  fairly  shows  that  he  did 
make  the  effort.  Whether  he  used  all  his  strength  we  can- 
not, we  need  not,  say,  since  that  is  a  question  of  probability 
or  improbability  before  the  jury,  not  a  question  of  the  admis- 
sibility of  the  evidence.  In  short,  its  weight  was  for  the  jury. 

Error  is  assigned  because  the  court  refused  to  allow  a  wit- 
ness to  prove  that  the  prisoner  told  him  at  a  point  a  quarter 
of  a  mile  from  the  place  of  the  homicide,  when  going  for  a 
doctor,  just  after  leaving  the  spot,  how  the  shooting  took 
place.  It  does  not  distinctly  appear  that  the  declaration  was 
close  enough  in  time  or  place  to  the  transaction  to  be  part 
of  the  /'es  g€i<tae.  Where  the  declaration  is  merely  a  narra- 
tive of  a  past  occurrence,  though  made  ever  so  soon  after  the 
occurrence,  it  ought  not  to  be  received  in  evidence,  as  it  is 
no  part  of  the  res  gestae,  Corder  v.  Talhott^  14  W.  Va.  277; 
Hawher  v.  Railroad^  15  Id,  628.  The  proposed  evidence 
was  merely  the  prisoner's  story,  not  on  the  spot  of  the  tran- 
saction, reflecting  its  truth,  but  after  he  had  had  time  to 
make  up  the  story.  Furthermore,  it  does  not  appear  what  the 
witness  would  give  in  evidence  as  to  how  the  shooting  took 
place.  What  did  Woodrow  say  to  him  as  to  how"  it  took 
place?  It  does  not  appear.  This  is  another  reason  for  holding 
that  the  rejection  of  the  evidence  constitutes  no  error.  Ses- 
ler\.  Coal  Co.,  51  W\  Va.  318;  Greever  v.  Bank,  99  Va. 
547;  Kay  v.  Glade,  47  W.  Va.  468. 

The  defendant  excepted  to  the  refusal  of  an  instruction 
saying  that  the  jury  could  find  a  verdict  of  not  guilty,  or  of 
involuntary  manslaughter,  or  of  manslaughter,  or  of  murder 
in  the  second  dhgree,  or  of  murder  in  the  first  degree,  with 
a  recommendation  of  confinement  in  the  penitentiary,  or  of 
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murder  in  the  first  decree.  This  instruction  commenced 
with  a  verdict  of  not  guilty.  The  usual  course  is  to  com- 
mence with  murder  in  the  first  degree.  Perhaps  the  court 
thought  that  the  object  was  to  give  undue  prominence  to  the 
verdict  of  not  guilty.  However,  we  do  not  see  that  this  fact 
would  render  the  written  instruction  objectionable.  But  the 
instruction  is  bad,  because  it  introduced  into  the  case  the  de- 
gree of  involuntary  manslaughter,  when  no  evidence  whatever 
tended  to  show  involuntary  manslaughter.  If  the  prisoner 
killed  the  child,  the  law  would  presume,  that  the  act  was 
prima  facie  murder  in  the  second  degree.  Involuntary  man- 
slaughter had  nothing  to  do  with  the  case  under  the  evidence. 
Many  cases  say  that  an  instruction  should  not  be  given  when 
no  eridenca  fits  it  to  the  cas3,  for  the  reason  that  it  intro- 
duces before  the  jury  a  question  not  presented  by  the  evi- 
dence. It  is  a  wrong  to  the  state,  and  often  results  in  a  de- 
feat of  justice.  There  is  nothing  in  the  evidence  of  this  case 
to  show  facts  entering  into  the  legal  definition  of  involuntary 
manslaughter. 

Therefore,  we  reverse  the  judgment,  set  aside  the  verdict, 
and  grant  a  new  trial,  and  remand  the  case  for  such  new 
trial. 

Herersed, 

PoFFENBARGER,  JuiXiE,  {d indenting): 

The  judgment  is  reversed  l>ecause  of  the  admission  of  the 
testimony  of  the  wife  of  the  accused  on  his  trial.  On  the 
question  of  its  admissibility,  I  am  compelled  to  diflPer  from 
the  majority  of  the  Court,  though  I  am  in  perfect  accord  with 
all  their  rulings  as  to  other  phases  of  the  case.  Therefore,  I 
would  affirm  the  judgment. 

By  the  common  law  husband  and  wife  were  not  competent 
witnesses  either  for  or  against  each  other.  This  was  the  gen- 
eral rule.  There  was  an  exception  to  it,  first  declared  in 
Lord  Andley'^s  CoMe^  3  State  Trials,  402;  Rex  v.  Aryre^  1  Str. 
633;  Ijxdy  Lawley^H  Case^  B.  M.  P.  287;  Eex\,  Mead^  Burr. 
542;  Rex  v.  Bowes,  1  T.  R.  698;  J  agger's  Case,  East's  P. 
C.  454;  R^  v.  Woodcock,  Leach  C.  C.  L.  463.  The  exist- 
ence of  this  exception  to  the  general  rule  of  the  common  law 
is  generally  admitted  by  the  courts  of  this  country.  Pecfple 
V.  Green,  1  Denio  614;  State  v.  llussey,  Besbee  (N.  C.)  123; 
Whipp  V.   St^e,  34  O.  St.  87;  State  v.  Davis,  3  Brev.  3; 
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Goodwin  V.  State^  114  Wis.  318;  Da/vis  v.  Commonwealth^ 
99  Va.  838.  In  the  case  last  cited,  the  rule  is  stated  as  fol- 
lows: "At  common  law  the  wife  was  a  competent  witness  to 
testify  against  her  husband  in  relation  to  offenses  alleged  to 
have  been  committed  by  him  upon  her."  Starkie  on  Evi- 
dence, Vol.  II  (Part  1)  554,  says:  "The  wife  is  a  witness  ex 
necessitate^  on  a  charge  against  her  husband  of  violencfe  com- 
mitted on  her  person;  so  the  dying  declarations  of  the  wife 
against  her  husband  are  admissible  in  the  case  of  murder." 
For  the  state,  it  is  insisted  that,  under  this  exception  to  the 
common  law  rule,  the  evidence  of  the  wife  is  admissible  un- 
der the  circumstances  of  this  case. 

Before  entering  ujion  an  inquiry  as  to  this,  it  is  necessary 
to  determine  a  preliminary  question,  namely,  whether  this 
exception  exists  in  the  law  of  this  state.  It  does  unless  taken 
away  by  some  statutory  provision.  Section  19  of  chapter 
152  of  the  Code  is  the  only  provision  which  seems  to  have 
any  bearing  upon  the  question.  It  reads  as  follows:  "In  any 
trial  or  examination  in  or  before  any  court  or  officer  for  a 
felony  or  misdemeanor,  the  accused  shall,  at  his  or  her  own 
request  (but  not  otherwise)  be  a  competent  witness  on  such 
trial  and  examination.  The  wife  or  husband  of  the  accused 
shall  also,  at  the  request  of  the  accused,  but  not  otherwise, 
be  a  competent  witness  on  such  trial  and  examination.  But 
a  failure  to  make  such  request  shall  not  create  any  presump- 
tion against  him  or  her,  nor  shall  any  reference  be  made  to 
nor  comment  upon  such  failure  by  any  one  during  the  pro- 
gress of  the  trial  in  the  hearing  of  the  jury." 

The  meaning  of  this  statute  is  plain.  It  was  intended  to 
modify  the  common  law  in  respect  to  two  rules  entirely  dif- 
ferent from  the  one  now  under  consideration.  By  that  law,  the 
accused  i)ei*son  was  not  permitted  to  testify  at  all.  No  mat- 
ter what  his  condition  in  life,  his  mouth  was  closed  as  re- 
garded testimony.  He  was  only  permitted  to  address  to  the 
court  a  statement,  unsworn,  and  without  the  aid  of  counsel. 
State  V.  Taylor,  57  W.  Va.  228;  Cooley-s  Cbns.  Lim.  442-449. 
The  primary  object  of  this  statute  was  to  enable  the  witness 
to  testify  in  his  own  behalf,  but,  in  doing  so,  the  legislature 
took  care  not  to  violate  that  provision  of  the  Constitution 
which  denies  to  any  court  power  to  compel  a  person  charged 
with  crime  to  testify  against  himself.    To  this  end,  the  court 
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is  required  to  allow  such  testimony  only  upon  the  request  of 
the  prisoner.  To  make  this  emphatic  and  plain,  the  legisla- 
ture said  he  should,  at  his  own  request,  but  not  otherwise,  be 
admitted  as  a  competent  witness.  Then  the  privilege  was 
further  extended  so  as  to  permit  the  wife  of  the  accused,  at 
his  request,  but  not  otherwise,  to  become  a  witness.  This 
part  of  the  statute  relates  to  the  general  rule  of  the  common 
law  which  prohibited  the  wife  from  testifying  for  or  against 
the  husband.  It  is  an  enabling  statute,  passed  for  the  pur- 
pose of  modifying  two  common  law  rules;  first,  the  one  which 
prevents  an  accused  x)erson  from  testifying  in  his  own  behalf; 
and  second,  the  one  which  forbids  the  husband  or  wife  of  the 
accused  from  testifying  on  his  trial.  Confessedly  its  object 
and  purpose  is  to  remove  and  destroy  restrictions  upon  the 
competency  of  witnesses,  not  to  add  to  them  in  any  respect. 
This  has  been  the  policy  and  evolutionary  tendency  of  the 
law  of  evidence  and  of  all  legislation  on  the  subject.  Incom- 
petency by  reason  of  interest  has  been  almost  wholly  done 
away  with  by  statute.  In  most  of  the  states  of  the  Union  the 
accused  is  now  permitted  to  testify  upon  his  trial  and  to  have 
the  benefit  of  the  testimony  of  his  spouse.  Prior  to  the  en- 
actment of  this  statute  in  1881,  the  accused  was  required  to 
remain  dumb  while  the  evidence  of  the  state  was  detailed 
against  him.  By  the  act  passed  in  that  year  (Acts  1881  ch. 
29)  the  privilege  of  testifying  was  extended  to  him,  if  he 
should  reciuest  it  and  that  act  contained  the  cautionary  phrase 
"but  not  otherwise."  Plainly  this  did  not  extend  beyond  the 
rule  which  disqualified  the  accused  from  testifying.  No  ref- 
erence to  his  testimony  on  the  trial  of  his  wife,  or  to  her  tes- 
timony on  his  trial,  is  found  in  that  act.  There  is  no  peg 
here  upon  which  anybody  can  hang  the  contention  that  the 
words  ''but  not  otherwise"  signify  legislative  intent  to  pre- 
vent the  husband  and  wife  from  testifying  against  each  other 
when,  by  the  common  law,  they  are  entitled  to  do  so ;  for 
there  is  no  reference  to  the  huslmnd  or  wife.  It  applies  to 
the  accused  alone,  but  the  double  phrase  "at  his  own  request, 
but  not  otherwise,"  was  used  nevertheless,  just  as  it  appears 
now  in  section  19  of  chapter  152.  What  possible  reason 
<;ould  have  existed  for  adding  the  w-ords  "but  not  otherwise" 
in  that  statute?  Plainly  nothing  more  than  emphasis.  The 
title  of  the  act  "to  make  persons  charged  with  crime  compe- 
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tent  witnesses  in  their  own  behalf  shows  that  it  was.  By  the 
act  of  1882,  chapter  151,  the  substance  of  the  act  of  1881  was 
re-enacted  into  section  19  of  chapter  152  of  the  Code  by  wi^y 
of  amendment,  and  an  addition  was  made  to  it,  allowing  the 
wife  or  husband,  at  the  request  of  the  accused,  but  not  other- 
wise, to  be  a  competent  witness  on  such  trial.  As  it  is  per- 
fectly plain  that  the  words  "but  not  otherwise"  were  used  in 
the  act  of  1881  merely  for  emphasis,  it  is  reasonably  to  be 
presumed  that  they  have  no  other  signification  in  the  act  of 
1882.  It  simply  follows  the  language  of  the  previous  act. 
That  phrase  received  legislative  construction  before  it  was  in- 
serted in  the  act  of  1882,  and,  therefore,  under  the  rule  that 
all  actvS  in  pari  pat  if  via  are  to  be  considered  together,  in  as- 
certaining the  legislative  intent,  it  is  clear  that  the  purpose 
was  merely  to  affect  the  two  common  law  rules  of  evidence  to 
which  reference  has  been  made.  The  competency  of  such 
witnesses  is  made  to  depend  upon  the  request  of  the  accused. 
This  implies  intent  only  to  make  them  competent  when  their 
testimony  is  desired  by  the  accused  but  not  admissible,  and 
to  alter  the  common  law  rules  in  so  far  only  as  they  denied 
to  the  accused  the  benefit  of  such  testimony  when  he  might 
desire  it.  It  cannot  be  supposed  that  the  legislature  contem- 
•plated  any  such  desire  when  the  crime  charged  has  been  per- 
petrated upon  the  husband  or  wife  of  the  accused.  Cases  of 
this  class  were  governed  by  a  rule  different  from  the  two 
rules  which  precluded  such  testimony  when  desired  by  the 
accused.  It  is  tei-med  by  the  courts  and  text- writers  an  ex- 
ception to  the  general  rule,  but,  in  itself,  it  is  a  rule  applica- 
ble to  a  special  case  and  legislation  which  is  plainly  applica- 
ble to  other  rules  and  designed  to  modify  them  ought  not  to 
be  extended  to  this  one  by  mere  inference.  Statutes  which 
are  in  derogation  of  the  common  law  are  to  be  strictly  con- 
strued. Moreover,  it  is  well  settled  that  in  construing  a  stat- 
ute, the  court  must  keep  in  view  the  evil  which  the  legisla- 
ture sought  to  remedy.  What  that  evil  was  in  this  instance 
is  plainly  apparent  from  the  language  used.  By  this  process 
of  reasoning,  I  reach  the  conclusion  that  this  statute  works 
no  change  in  the  common  law  exception  which  permits  the 
wife  and  husband  to  testify  against  each  other  on  criminal 
trials  for  offenses  by  one  against  the  other. 

Whether  the  exception  is  broad  enough  to  make  the  wife 
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a  comi)etent  witness  against  the  husband  under  the  circum- 
stances of  this  case,  involves  a  consideration  of  the  reason  or 
principle  upon  which  that  exception  stands.  All  the  author- 
ities say  it  arises  ex  recessitate  rei.  What  sort  of  necessity  is 
its  basis?  In  Bently  v.  Cook^  3  Doug.  422,  Lord  Mansfield 
said:  "That  necesity  is  not  a  general  necessity,  as  where  no 
other  witness  can  be  had,  but  a  particular  necessity,  as  where 
for  instance  the  wife  would  otherwise  be  exposed  without 
remedy  to  personal  injury."  In  SoxiWs  C'ast\  5  Greenl.  407, 
Mellen,  C.  J.,  said:  "From  the  general  rule  some  exceptions 
have  been  established,  founded  on  the  necessity  of  the  case. 
For  instance,  if  a  wife  could  not  be  admitted  to  testify 
against  the  husband  as  to  threatened  or  executed  violence  and 
abuse  upon  her  person,  he  could  play  the  tyrant  and  brute  at 
his  pleasure,  and  with  perfect  security  beat,  wound,  and  torture 
her  at  times  and  in  places  when  and  where  no  witnesses  could 
be  present  nor  assistance  be  obtained."  Wigmore  on  Evi- 
dence, section  2239,  says:  "That  was  commonly  placed  on 
the  ground  of  necessity, — that  is,  a  necessity  to  avoid  that 
extreme  injustice  to  the  excluded  spouse  which  would  ensue 
upon  an  undeviating  enforcement  of  the  rule."  In  Re.rv, 
Woke  field,  2  Lew.  Cr.  C.  1,  20,  279,  Hullock,  B.,  said:  "A 
wife  is  competent  against  her  husband  in  all  cases  aflPecting 
her  liberty  and  person;  *  *  *  it  would  be  unreasonable 
to  exclude  the  only  person  capable  of  giving  evidence  in  cer- 
tain cases  of  injury.  Our  law  recognizes  witnesses  ex  nec('i<- 
nitate,  and  it  would  be  strange  indeed  that  the  husband  should 
be  allowed  to  exercise  every  atrocity  against  the  wife  and  her 
evidence  not  be  admitted." 

The  nature  of  the  necessity  being  thus  disclosed,  is  it  ap- 
plicable to  the  case  of  a  wrong  done  by  either  spouse  to  an 
infant  child?  Plainly  it  appears  that  this  necessity  grows 
out  of  the  privacy  and  seclusion  in  w'hich  such  wrongs  may 
be  perpetrated.  The  husband  is  master  of  his  home.  The 
law  terms  it  his  castle.  From  it  he  may  exclude  all  except 
members  of  his  family.  There  he  has  the  right  to  require 
the  presence  and  continuance  of  his  wife  and  children.  In 
the  secret  recesses  of  his  mansion  they  are  bound  l\v  duty  to 
stay.  Against  his  will  they  are  not  entitled  to  have  others 
present.  He  is  entitled  to  the  custody  and  control  of  his 
children.     He  may  make  them  utterly  dependent  upon  him 
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for  their  support,  by  denying  to  strangers  the  right  to  give 
them  employment  and  to  receive  them  within  their  doors. 
His  right  to  their  custody  is  admitted  to  be  superior  to  that 
of  the  mother,  even  when  the  parents  are  living  separately 
from  each  other.  Is  it  possible  that  the  law  will  not  permit 
the  wife  to  reveal  the  brutality  and  inhumanity  of  the  hus- 
band to  children  of  such  tender  years  as  to  make  them  in- 
corai)etent  as  witnesses?  If  she  cannot,  what  remedy  is 
there  in  the  law  for  their  protection?  If  it  is  not  a  wrong 
against  her,  conceding  that  it  is  necessary  to  bring  the  act 
within  the  definition  of  a  legal  wrong  against  her,  then  it  does 
not  justify  her  separation  from  him,  and  she  is  compelled 
either  to  remain  silent  and  submit  to  it,  or  forfeit  her  right 
to  the  sui)i)ort  of  her  husband  and  to  any  share  in  his  estate. 
For  a  wrong  cruelly  perpetrated  upon  her  she  may,  under 
our  law,  depart  from  her  lord's  castle  without  forfeiting  her 
right  to  dower  or  her  distributive  share  in  his  estate,  but  if 
she  cannot  do  so  for  cruelty  to  her  infant  child  without  mak- 
ing such  sacrifice,  it  seems  to  me  that  the  necessity  is  even 
greater  than  in  the  case  of  direct  cruelty  to  herself,  as  by 
beating,  wounding  and  maltreating.  If  it  does  justify  sepa- 
ration, then  it  must  \)e,  in  law,  a  wrong  done  to  her,  and, 
therefore,  strictly  within  the  exception.  To  say  it  is  not  an 
injury  and  a  wrong  to  her  is  to  set  at  defiance  the  laws  of 
nature.  The  lowest  orders  of  the  animal  kingdom  will  not 
only  protect  their  young,  but  will,  as  a  rule,  sacrifice  life 
itself  for  their  safety.  Men  and  women,  who  have  the  true 
natural  instincts,  and  in  whom  the  parental  affection  is  nor- 
mal, undepraved  and  unrestrained  by  viciousness,  will  make 
any  sacrifice,  even  that  of  their  personal  safety  and  lives,  for 
the  protection  of  their  children.  No  sacrifice  can  be  greater 
than  that  of  the  child.  In  subjecting  Abraham  to  the  final 
and  highest  test  of  his  faith,  God  required  him  to  offer  up 
his  son;  and  the  highest  ideal  of  sacrifice  is  embodied  in  the 
scriptural  declaration:  "God  so  loved  the  word  that  he  gave 
his  only  begotten  Son,'"  etc. 

Any  interpretation  of  the  common  law  which  ignores  nat- 
ural rights  is  not  to  be  entertained;  for  its  object  is  the  vin- 
dication of  such  rights.  The  general  rule  to  which  exception 
has  been  made  is  not  predicated  upon  any  natural,  inalienable 
right,  but  merely  upon  public  policy,  and  to  say  that  public 
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policy  will,  in  any  event,  be  carried  to  the  extent  of  destroying 
a  natural  right,  or  falls  short  of  the  protection  of  such  rights, 
is  to  carry  it  beyond  reason.     That  the  general  rule  disquali- 
fying the  husband  and  wife  from  testifying  for  or  against 
each  other  does  rest  upon  considerations  of  public  policy,  is 
not  open  to  question.     All  the  decisions  are  to  this  effect.    In 
Soiih^s  Cdse.,  cited,  Mellen,  C.  J.,  said:     "Reasons  of  public 
pjolicy  do  not  certainly  extend  so  far  in  such  cases  as  to  dis- 
qualify her  from  being  a  witness  against  him."     Lord  Hard- 
wicke  said,   in  Barker  v.   Dixie^  Temp.  Hardw.   264,  *'The 
reason  why  the  law  will  not  suffer  a  wife  to  be  a  witness  for 
or  against  her  husband  is  to  preserve  the  peace  of  families." 
Liord    Kenyon  said,  in  Da/vis  v.  Dinwoody^  4  T.   R.  678: 
**Their  being  so  nearly  connected,  they  are  supposed  to  have 
such  a  bias  on  their  minds  that  they  are  not  to  be  i)ermitted 
to  give  evidence  either  for  or  against  each  other."     Irvin,  J., 
in   Mills  V.    U,   S,,  1  Pinney  73,  75,  said:     '*But  suffer  or 
compel  him  to  testify,  and  indelible  disgi'ace  may  be  fixed 
upon  his  family  and  he  be  made  the  subject  of  the  deepest  mor- 
tification which  a  sensative  being  can  endure.     *    *     *    Is  a 
policy  so  fraught  with  mischief  to  those  delicate  relations 
of  society  to  be  established?     Surely  not."     "The  reason  for 
the  exclusion  of  husband  and  wife  when  called  for  or  against 
each  other  being  social  policy  and  not  interest,  statutes  abolish- 
ing incompetency  resting  on  interest  do  not  remove  the  com- 
mon law  incompetency  of  husband  and  wife  for  or  against  each 
other."     Whar.  Cr.  Ev.,  section  400.     If  we  were  to  exam- 
ine all  the  cases  on  the  subject,  nothing  better  or  more  forci- 
ble than  reasons  of  public  policy  could  be  found  for  the 
general  rule,  disqualifying  husband  and  wife  from  testifying. 
Some  judges  have  said  it  is  due  to  their  unity.     Grant  it,  and 
yet  we  have  but  a  fiction  rendered  necessary  for  the  w^orking 
out  of  certain  rights  artificially  created  by  the  law.     Are  the 
natural,  inalienable  rights  of  life  and  liberty  to  be  sacrificed  or 
subordinated  to  mere  reasons  of  public  policy?     If  we  say 
that  disqualification  goes  so  far  as  to  prevent  the  wife  from 
testifying  against  the  husband  concerning  a  wrong  done  to  a 
helpless  child,  to  whose  voice  the  courts  will  not,  and  cannot, 
listen,  we  must  say  that  reasons  of  public  policy  shall  be 
paramount  to  natural  right. 
The  rules  and  principles  governing  society  and  the  marital 
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relation,  as  well  as  the  law  of  nature,  demand  that  parents 
have  the  custody  of  the  persons  of  their  children.  No  law 
can  alter  this  without  subverting  the  family  relation  which 
lies  at  the  basis  of  all  society.  No  law  can  clothe  a  child  of 
extremely  tender  age  with  the  power  to  testify,  with  any  de- 
gree of  certainty,  as  to  the  nature  and  extent  of  injury  in- 
flicted upon  it.  Hence,  if  husband  and  wife  are  not  permit- 
tod  to  testify  against  each  other  as  to  ofl^enses  against  such 
children,  the  law  aflPords  no  adequate  protection  to  their  lives 
and  liberty.  If,  therefore,  it  be  conceded  that  an  injury  to 
such  a  child  is  not  a  wrong  to  the  person  or  liberty  of  the 
mother  or  father,  the  principle  of  necessity  aflPords  indepen- 
dent ground  for  the  admission  of  the  testimony  of  either 
husband  or  wife  against  the  other  in  respect  thereto.  The 
object  of  the  law  is  to  protect  life,  liberty  and  property  and 
encourage  the  pursuit  of  happiness.  The  family  relation,  its 
sanctity  and  inviolability  are  necessary  to  the  existence  and 
perfection  of  society,  and  the  law  will  not  permit  invasions 
of  its  sanctity  nor  disturbance  or  breach  of  its  confidential 
relations,  upon  consideration  of  mere  convenience,  or  in  re- 
si>ect  to  light  and  trivial  matters,  but  human  life,  liberty  and 
immunity  from  great  bodily  injury  are  matters  of  such  mo- 
ment that  the  remedies  afforded  by  the  law  must  be  adequate 
for  the  vindication  of  the  right  thereto  under  all  circum- 
stances. It  must  create  no  places  in  which  wounding  and 
murder  may  l)e  perpetrated  with  impunity  and  without  fear 
or  possibility  of  detection  and  punishment.  Husband  and 
wife  will  not  l)e  dragged  forth  to  testify  against  each  other 
as  to  oflfenses  against  strangers,  and  divulge  matters  commu- 
nicated in  confidence,  and  take  action  calculated  to  engender 
hatred  between  them  and  produce  discord  and  dissensions, 
subversive  of  the  family  relation.  Their  own  happiness  and 
the  necessity  of  maintaining  that  relation  for  the  benefit  of 
society  in  general  as  well  as  the  protection  of  the  helpless 
oflFspring  of  the  union  forbid  this,  because  the  public  right 
against  the  oflfender  may  ordinarily  be  vindicated  without  it. 
But  w^hen  the  blood  of  husband,  wife  or  helpless  child  is 
found  on  the  door  of  the  home,  and  wounds  on  the  body  of 
such  member  of  the  family,  the  law  must  invade  that  home 
and  permit  the  truth  to  be  disclosed,  else  the  enemy  of  the 
home  and  all  society  and  violator  of  all  laws,  human  and 
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divine,  must  go  unwhipped  of  justice.  The  law  of  necessity 
alters  the  general  rule  of  competency  under  such  circum- 
stances. This  is  the  force  and  effect  of  the  common  law  de- 
cisions which  permit  the  husband  and  wife  to  testify  against 
each  other  on  charges  affecting  their  persons  and  liberty. 
They  declare  a  principle  of  the  common  law,  and  the  reason 
for  the  application  of  that  principle  here  is  imperious. 

The  courts  of  this  country  seem  to  hold  that  nothing  short 
of  personal  violence  to  the  husband  or  wife  will  make  one  a 
competent  witness  against  the  other,  under  the  common  law 
exception.  BiocJcw  State,  44  Tex.  Cr.  Rep.  335,  100  Am. 
8t.  859;  Compto7i  v.  State,  44  Am.  Rep.  703;  People  v. 
Shoonirtal^er,  117  Mich.  190;  State  v.  Frey,  76  Minn.  526; 
Crawford  v.  State,  98  Wis.  623;  Shelderi  v.  State,  74  Wis. 
271;  State  v.  Erans,  138  Mo.  116;  People  v.  Curiale,  137 
Cal.  534;  Stein  v.  Jiowinan,  13  Pet.  (U.  S.)  223;  Bamett  v. 
United  States,  137  U.  S.  496.  In  none  of  these  cases,  how- 
ever, did  the  necessity  of  admitting  the  testimony  appear. 
Some  were  charges  of  rape,  perpetrated  on  the  wife  l)efore 
marriage  and  when  she  was  not  the  wife.  Others  were  charges 
of  bigamy,  which  the  court  said  w^ere  not  offenses  against  the 
wife,  but  against  the  marital  relation.  One  was  for  incest  com- 
mitted with  the  daughter  of  the  wife,  step-daughter  of  the 
accused.  None  of  these  cases,  in  the  facts  presented,  come  up  to 
the  exigency  of  this  one.  In  each  of  them,  there  was,  or  ought 
to  have  been,  some  competent  witness,  without  calling  the 
wife,  and  we  need  consume  no  time  in  testing  their  sound- 
ness. But  it  may  be  said,  without  fear  of  successful  contra- 
diction, that  the  courts,  in  all  those  cases,  made  a  broader 
declaration  against  the  scope  of  the  exception  than  was  justi- 
fied by  the  facts  disclosed  and  issues  made,  and,  in  that  dec- 
laration, disregarded  the  principle  of  the  exception  and  took 
only  the  precedents  which  had  arisen  under  it  for  their  guid- 
ance. A  case  relied  upon  by  the  Attorney  General  to  sus- 
tain the  competency  of  this  evidence  is  Clark  v.  State,  117 
Ala.  1,  admitting  the  wife  as  a  witness  against  her  husband 
to  prove  him  guilty  of  having  murdered  their  child  by  beat- 
ing her  while  enciente  so  that  the  child,  though  born  alive, 
afterwards  died,  in  consequence  of  injuries  inflicted  upon  the 
mother.  The  exact  ground  upon  which  the  evidence  was 
admitted,  is  debatable,  since  the  court  seems  to  have  based 
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its  conclusion  both  on  the  ground  of  necessity  independently 
of  any  wrong  done  to  the  wife,  and  personal  violence  to  her. 
The  language  is  as  follows:  "Whenever  the  element  of  per- 
sonal violence  is  a  necessary  constituent  of  the  offense,  ^x^vy 
reason  exists,  upon  which  the  exception  rested  originally,  and 
for  the  sake  of  public  justice,  the  wife  should  be  admitted  as 
a  witness." 

Having  thus  considered  the  circumstances  and  the  princi- 
ples of  law  relating  to  them,  I  am  firmly  convinced  (1)  that 
the  killing  or  wounding  of  a  child,  too  young  to  protect 
itself  by  its  testimony,  is,  in  law,  a  wrong  to  the  parent, 
affecting  the  person  and  liberty,  and  so  making  the  parent  a 
competent  witness  against  the  other  spouse  on  his  trial  for 
the  crime;  and  (2)  that,  independently  of  any  wrong  to  the 
parent,  he  or  she  is  a  competent  witness  against  his  or  her 
wife  or  husband,  as  the  case  may  be,  on  trial  for  the  offense, 
ex  necemltate  reL 

Sanders,  Juixsje,  {dissenting) : 

I  do  not  agree  that  the  evidence  of  the  wife  is  incompe- 
tent, and,  therefore,  concur  in  the  dissenting  opinion  of 
Judge  Poffenbarger.  I  think  the  case  entirely  free  from 
error,  and  would  affirm  the  judgment. 


CHARLESTON 

Coal  and  Coke  Railway  Company  v.  Joyce  et  al. 

Submitted  September  15, 1905.     Decided  December  15, 1905. 

1.  Bill  op  Exceptions — Evidence  Not  Part  of  Record, 

The  skeleton  bill  of  exceptions  relied  on  in  this  case  for  the  pur- 
pose of  making  the  evidence  a  part  of  it,  does  not  do  so,  and  the 
evidence  is  not  a  part  of  the  record,  under  the  authority  of  the 
cases  of  Parr  v.  Currence,  58  W.  Va.  523,  Dudley  \\  Barrett  6t  al ,  58 
W.  Va.  235,  Tracifti  Admrx.  v.  Coal  Co.,  50  S.  E.  Rep.  825,  and  Me- 
Kmdree  v.  S/ieUon,  51  W.  Va.  516.     (p.  645). 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  the  Coal  and  Coke  Railway  Company  against 
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Thomas  W.  Joyce  and  others  to  condemn  land  for  railroad 
purposes.  From  an  order  setting  aside  a  verdict  of  the  jury 
and  grating  a  new  trial,  Thomas  W.  Joyce  and  others  bring 
error. 

W.  B.  Maxwell,  for  plaintiffs  in  error. 

C.  W.  Dailey  and  E..  D.  Talbott,  for  defendant  in  error. 

Cox,  Judge  : 

Thomas  W.  Joyce,  Margaret  Caveney  and  Ann  Joyce  com- 
plain of  an  order  of  the  circuit  court  of  Randolph  county, 
made  in  a  proceeding  to  condemn  land  for  railroad  purposes, 
in  which  they  are  defendants,  sustaining  the  motion  of  the 
applicant.  Coal  and  Coke  Kailway  Company,  to  set  aside  the 
verdict  of  the  jury  therein  and  granting  it  a  new  trial. 

The  question  whether  or  not  there  is  error  in  this  order 
involves  a  consideration  of  the  evidence.  ^ 

This  record  presents  another  instance  of  a  fatal  skeleton 
bill  of  exceptions  whereby  the  evidence  is  not  made  a  part  of 
it,  and,  therefore,  not  a  part  of  the  record.  The  original 
bill  of  exceptions,  which  is  claimed  to  make  the  evidence  a 
part  of  it,  was  brought  here  by  certiorari.  It  is  a  skeleton 
bill.  The  parenthetical  direction  to  the  clerk  therein  con- 
tained is  as  follows:  "(Here  insert  the  evidence  as  certified 
by  the  official  stenographer,  which  evidence  is  now  here  re- 
ferred to  and  directed  to  be  here  inserted.)"  It  does  not  ap- 
pear that  the  evidence  was  annexed  to  the  bill  or  so  marked 
by  letter,  number,  or  other  means  of  identification  mentioned 
in  the  bill,  or  so  described  in  the  bill  as  to  leave  no  doubt, 
when  found  in  the  record,  that  it  is  the  evidence  referred  to 
in  the  bill.  The  bill  of  exceptions  is  therefore  insufficient  to 
make  the  evidence  a  part  of  it,  or  of  the  record.  The  state- 
ment copied  in  the  record,  purporting  to  be  questions  and 
answers  of  witnesses  on  the  trial,  has  appended  to  it*  the  fol- 
lowing certificate:  "Grafton,  W.  Va.  Jan.  29,  1904.  I,  W. 
H.  Pilson,  former  stenographer  of  the  3rd  Judicial  Circuit 
hereby  certify  that  the  foregoing  evidence  is  a  true  copy  of 
my  shorthand  notes  taken  at  the  trial  of  the  above  styled 
cause.  Given  under  my  hand  this  the  29th  day  of  January, 
1904.  W.  H.  Pilson."  The  record  discloses  no  appointment 
of  an  official  stenographer,  and  if  it  did,  we  do  not  think  that 
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the  statement  copied  in  the  record,  purporting^  to  be  the  ques- 
tions and  answers  of  witnesses  on  the  trial,  is  suflSciently 
identified  by  the  bill  of  exceptions  as  the  evidence  directed 
to  be  therein  inserted.  This  case  is  governed  by  the  cases  of 
Parr  v.  Curreyice^  58  W.  Va.  523,  Dudley  v.  Barrett^  58 
W.  Va.  235,  Tracy's  Admrx.  v.  Coal  Co,,  50  S.  E.  Rep. 
825,  and  McKendree  v.  Shelton,  51  W.  Va.  516. 

This  Court  can  examine  no  other  question  presented,  but 
must  affirm  the  order  complained  of  and  remand  the  case. 

Affirmed, 


CHARLESTON 
Levy  v.   Scottish  Union  and  National  Insurance  Com- 

•  PANY. 

Submitted   March  1,    1905.      Decided   December  15,   1905. 

1.  Appeal — Continuance^  Refusal  Of. 

It  is  well  settled  as  a  general  rule  that  the  question  of  contin- 
uance is  in  the  sound  discretion  of  the  trial  court,  which  will  not 
be  reviewed  by  the  appellate  court  except  in  case  it  clearly  appears 
that  such  discretion  has  been  abused,     ^p.  551.) 

2.  Insurance — Action  on  Policy — Evidence — Atrard. 

Upon  an  issue  involving  the  question  whether  there  was,  or  not 
a  verbal  submission  between  the  plaintiff  and  defendant  and  a 
written  award  of  arbitrators  ascertaining  the  loss  under  a  fire  in- 
surance policy,  where  another  insurance  company  and  plaint  iff  had 
in  writing  submitted  their  differences,  touching  the  same  loss,  to 
arbitrators  who  had  returned  a  written  award,  the  defendant 
claimijig  to  be  a  party  thereto  by  verbal  agreement  of  submission 
to  the  same  arbitrators  and  having  offered  evidence  tending  to 
prove  that  fact,  offered  in  evidence  a  written  award  to  which  de- 
fendant  claimed   it    was  a   party,    which  award  is  as  follows: 

* 'AWARD  OP  APPRAISERS. 

**To  the  Parties  in  Interest: 

*'We  have  carefully  examined  the  premises  and  remains  of  the  prop- 
erty, hereinbefore  specified,  in  accordance  with  the  foregoing  appoint- 
ment, and  wo  have  appraised  and   determined  the  actual  sound  value 


Digitized  by 


Google 


W.Va.]  Levy  v.  Scottish  Union  a  National  Ins.  Co.     547 

to  be  six  hundred  and  sixty-three  68-100   ($663.68-100)  dollars  and  the 
damages  on  same  to  be  four  hundred  and  forty-two  92-100  ($442.92-100) 
.  .  . .,  which  includes  totally  consumed  goods,  'dollars.' 
Witness  our  hands  this  31st  day  of  December,  1898. 

(Signed)  R.  H.  Bell, 
(Signed)  T.  J.  Boyd, 
(Signed)    J.  L.  Richardson, 

Appraisers." 

Held:    Error   to  exclude  the  said   written  award  from    the  jury, 
(p.  553.) 

3.  Insurance— -Airard — Evidence. 

Such  written  award  being  admitted  in  evidence  the  plaintiff 
would  be  entitled  to  introduce  any  evidence,  oral  or  documentary, 
tending  to  discredit  the  award  as  beingan  award  between  the  plain- 
tiff and  defendant,  or  to  which  defendant  was  in  any  way  a  party, 
(p.  553.) 

4.  Trial — Inatructtons. 

It  is  error  to  instruct  the  jury  hypothetically  upon  a  state  of 
facts  when  there  is  no  evidence  in  the  case  tending  to  prove  such 
facts,     (p.  555.) 

5.  Arbitration  and  Avtakd— Revocation. 

After  an  award  is  made  and  published,  neither  party  can  re- 
voke the  submission  without  the  consent  of  the  other,     (p.  550. ) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Annie  Levy  against  the  Scottish  Union  &  Na- 
tional Insurance  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error. 

Herersed, 

Watts  &  Ashby  and  Chiltox,  MacCorkle  &  Chiltox,  for 
plaintiff  in  error. 

A.  B.  LrTTLEPAGE,  Brown,  Jackson  &  Knight,  and  Angus 
W.  McDonald,  for  defendant  in  error. 

McWhorter,  Judge: 

This  is  an  action  brought  by  Annie  Levy  against  the 
Scottish  Union  and  National  Insurance  Company,  in  the 
circuit  court  of  Kanawha  county,  to  recover  for  a  loss  by 
tire,  on  an  insurance  policy  issued  by  the  defendant  on  a 
stock  of  goods  in  a  store  house  in  the  City  of  Charleston. 
The  Insurance  on  the  goods  was  for  $850,  the  same  policy 
carried  $150  on  fixtures  in  the  said  store.  The  amount  of 
loss  of  fixtures   was  agreed  between  the  parties  and  paid   by 
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the  defendant.  Plaintiff  also  carried  $1,000.00  insurance  on 
the  same  stock  of  goods  in  the  Grermania  Insurance  Com- 
pany. The  loss  occurred  on  the  26th  of  December,  1898. 
William  Lohmeyer  was  the  agent  of  the  defendant  company 
and  R.  S.  Frazier  was  the  agent  for  the  Germania  Company. 
The  agent  of  the  defendant  company  being  called  away  from 
the  city  of  Charleston  the  day  after  the  tire,  requested  and 
authorized  Frazier  the  agent  of  the  Germania  Company,  to 
act  for  the  defendant  company  in  adjusting  the  loss.  An 
appraisement  was  demanded  by  Mr.  Frazier  on  behalf  of 
both  companies.  The  plaintiff  by  her  attorney,  A.  B.  Little- 
page,  refused  to  enter  into  an  appraisement  until  he  was  sat- 
isfied by  Mr.  Frazier  that  both  companies  would  be  bound 
by  any  award  made.  Mr.  Littlepage  then  made  out  an 
agreement  for  submission  in  writing.  Mr.  Frazier  objected 
to  signing  Mr.  Lohmeyer's  name  to  it,  but  assured  Littlepage 
that  Lohmeyer  would  sign  it  immediately  upon  his  return. 
The  plaintiff  and  Frazier  each  selected  an  appraiser  and  said 
appraisers  selected  an  umpire  and  proceeded  to  discharge 
their  duties,  and  made  their  award  and  finding  on  December 
31,  1898.  The  award  showed  the  actual  sound  value  of  the 
goods  in  the  store  at  the  time  of  the  fire  to  be  $663.68,  and 
damages  on  same,  including  the  value  of  the  goo<ls  totally 
destroyed,  at  $442.92.  The  liability  of  the  companies  respec- 
tively, under  the  award,  if  all  parties  were  bound  by  the 
award,  was,  the  Germania  $239.41,  and  defendant  company 
$203.51.  On  Mr.  Lohmeyer's  return  to  Charleston  he  offered 
to  sign  the  paper  of  submission  but  the  paper  was  withheld 
from  him  by  Mr.  Littlepage,  and  he  was  not  permitted  to 
sign  it.  Tender  was  made  by  the  defendant  company  for  the 
amount  it  claimed  to  be  liable  for  under  the  award.  Plain- 
tiff refused  to  accept  the  same  and  brought  this  action. 

The  defendant  tendered  seven  pleas  in  writing  to  the  filing 
of  which  plaintiff  objected.  The  court  overruled  the  objec- 
tion and  filed  the  pleas,  to  which  ruling  of  the  court  plain- 
tiff excepted.  Plaintiff  then  demurred  to  each  and  all  of 
said  pleas,  which  demurrers  were  overruled.  The  plaintiff 
replied  generally  to  each  of  said  pleas  and  issue  was  joined 
thereon.  Plaintiff  also  filed  special  replication  in  writing  to 
pleas  5,  6,  and  7,  to  the  tiling  of  which  replications  defendant 
objected;  objection  was  overruled  and  replications  filed  and  de- 
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fendant  excepted,  and  entered  greneral  rejoinder  to  each  of 
said  replications,  and  issue  was  joined. 

A  jury  was  impanneled  on  the  23d  day  of  March,  1900, 
and  on  the  27th  of  March,  after  a  part  of  the  evidence  had 
been  heard,  plaintiflf  asked  and  obtained  leave  to  file  an 
amended  statement  of  facts  relied  upon  in  waiver  of  the  mat- 
ters alleged  in  defendant's  pleas,  Nos.  5,  6,  and  7,  to  the  filing 
of  which  defendant  objected,  which  objection  was  overruled 
and  the  statement  filed,  to  which  ruling  defendant  excepted 
and  moved  the  court  to  withdraw  a  juror  and  continue  the 
cause  on  the  ground  that  defendant  was  surprised  by  the  in- 
troduction of  new  matter  in  the  statement  filed,  which  motion 
was  also  overruled  and  defendant  excepted.  The  jury 
returned  a  generaF  verdict  for  plaintiff  assessing  her  damages 
at  $802.17;  and  returned  certain  special  findings  upon  inter- 
rogatories asked  to  be  submitted  to  them  by  the  defendant. 
The  defendant  moved  to  set  aside  the  general  verdict  because 
it  was  contrary  to  the  law  and  the  evidence,  and  also  to  set 
aside  the  special  findings  upon  the  interrogatories  pro- 
pounded to  the  jury  by  the  court  at  the  instance  of  the  de- 
fendant, which  motion  the  court  overruled  and  rendered 
judgment  on  said  verdict  in  favor  of  plaintiff,  to  which  rulings 
of  the  court  defendant  excepted. 

Defendant's  first  plea  was  simply  the  general  issue.  The 
second  set  up  a  submission  to  an  appraisement  and  award 
between  the  plaintiff  on  the  one  part  and  the  defendant  com- 
pany and  the  German ia  Company  on  the  other  part  and 
a  tender  under  the  award  of  $203.51,  the  defendant's  pro- 
portionate part  of  said  award.  Plea  No.  3  was  the  same 
as  plea  No.  2,  except  that  it  alleged  the  agreement  of  sub- 
mission and  award  to  have  been  between  the  plaintiff 
and  the  defendant  alone,  and  a  tender  of  the  amount  that  it 
claimed  to  be  liable  for  under  the  award,  the  said  $203.51. 
No.  4  alleged  the  liability  of  defendant  under  the  policy  to 
be  the  $203.51  and  tendered  the  same.  Plea  No.  5  alleged  the 
failure  of  plaintiff  to  furnish  proof  of  loss  within  sixty  days 
after  the  fire,  as  provided  in  policy,  and  No.  6  alleged  de- 
fault on  part  of  the  plaintiff  to  submit  to  examination,  un- 
der oath,  and  to  produce  for  examination  all  books  of  ac- 
count, bills,  invoices  and  other  vouchers  as  required  by  the 
policy,  and  Plea  No.  7  alleged  failure  on  the  part  of  the  plain- 
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tiff  to  submit  the  loss  to  appraisement  as  provided  and  called 
for  in  the  policy. 

Plaintiff's  principal  ground  of  objection  to  the  pleas  was 
that  they  were  inconsistent,  stating  inconsistent  defenses;  this 
objection  is  fully  met  by  section  20,  chapter  125,  Code, 
where  the  only  exception  is  the  plea  of  jwn  est  jf actum ^ 
where  without  the  leave  of  the  court  the  defendant  will  not 
be  permitted  to  plead  any  other  plea  inconsistent  therewith. 
Nadenhomch  v.   Sharer,  2  W.  Va.,  285. 

Plaintiff's  special  replication  to  pleas  Nos.  5,  6,  and  7 
were  to  the  effect  that  the  defendant  waived  the  per- 
formance of  the  several  covenants  and  provisions  of  the 
policy  in  the  respective  pleas  mentioned,  and  denied  liability 
upon  the  policy. 

During  the  trial  the  defendant  took  four  several  bills  of 
exceptions.  The  first  bill  of  exceptions  was  to  the  ruling  of 
the  court  in  that,  after  plaintiff  and  her  other  witnesses 
Beulah  Slaughter  and  Adam  B.  Littlepage  had  been  fully  ex- 
amined and  after  the  defendant  had  offered  its  testimony-in- 
chief  given  by  witness  Adam  B.  Littlepage,  R.  S.  Fi-azier, 
R.  H.  Bell,  J.  L.  Richardson,  Annie  Bossey  and  William 
Lohmeyer,  and  pending  the  cross-examination  by  the  plaintiff 
of  defendant's  witness  Littlepage,  recalled  for  the  plaintiff, 
the  court  permitted  the  plaintiff  to  file  ''An  amplification 
of  the  plaintiff's  statement  of  facts  relied  upon  to  show  a 
waiver  of  the  alleged  failure  on  her  part  to  comply  with  the 
conditions  of  the  policy  of  insurance  sued  upon,  as  set  forth 
in  defendant's  pleas  No.  5,  6,  and  7."  It  is  insisted  by  plain- 
tiff in  error  that  the  filing  of  this  statement  worked  a  sur- 
prise to  the  defendant  which  entitled  it  to  a  continuance  to 
enable  it  to  meet  the  matters  set  up  in  the  statement.  The 
statement  filed  was  but  an  amplification  of  the  special  repli- 
cations filed  to  the  pleas  of  defendant  No.  5,  6,  and  7.  In 
Harvey  v.  Insurance  Co.,  37  W.  Va.  27,  (Syl.  pt.  7),  it  is 
held:  "Under  section  66,  chapter  125,  Code,  the  court  may 
during  the  trial  permit  plaintiff  to  file  a  special  statement 
of  any  matter  in  waiver,  estoppel,  or  otherwise  in  confession 
and  avoidance,  as  provided  for  by  section  65,  chapter  125, 
Code,  as  justice  may  seem  to  require;  but  this  will  not  give 
defendant  a  continuance  as  a  matter  of  right;  but  it  is  within 
the  sound  discretion  of  the    trial-court."      In    Capellar  v. 


Digitized  by 


Google 


W.Va.]  Levy  v.  Scottish  Union  a  National  Ins.  Co.     551 

V.  Insurance  Co.,  21  W.  Va.  576,  such  statements  are  held 
not  to  be  in  the  nature  of  pleadings  but  in  the  nature 
of  notices  to  the  adverse  party  of  the  nature  of  the 
claim  of  defense  intended  to  be  set  up  against  him. 
There  is  nothing  contained  in  the  statement  permitted  to 
be  filed,  by  way  of  amendments,  that  is  not  substantially 
stated  in  the  special  replications  to  the  pleas.  It  has 
been  well  settled  by  this  Court  that  the  question  of 
continuance  is  in  the  sound  discretion  of  the  trial-court, 
which  will  not  be  reviewed  by  the  Appellate  Court  except  in 
case  where  it  clearly  appears  that  such  discretion  has  been 
abused.  Amos  v.  Stockart,  47  W.  Va.  109;  Banic  v.  Ilamil' 
to7i,  43  Id.  75  (27  S.  E.  296);  Marniet  v.  Archibald,  37  W. 
Va.  778,  (17  S.  E.  299);  see  also  27  W.  Va.  511;  24  Id.  21; 
22  Id.  253. 

The  second  error  assigned  is  in  the  court  refusing  to  allow 
in  evidence,  the  award  set  out  in  bill  of  exceptions.  No.  2, 
which  award  is  as  follows: 

'*AW^ARD  OF   appraisers. 

'*'To  the  Parties  in  Interest: 

''We  have  carefully  examined  the  premises  and  remains  of 
the  property  hereinbefore  specified,  in  accordance  with  the 
foregoing  appointment,  and  we  have  appraised  and  deter- 
mined the  actual  sound  value  to  be  six  hundred  and  sixty- 
three  68-100  (§663.68-100)  dollars  and  the  damages  on  same 

to  be  four  hundred  and  forty-two  92-100  ($442.92-100) , 

which  includes  totally  consumed  goods,  'dollars.' 

Witness  our  hands  this  31st   day  of  December,  1898. 

(Signed)    R.  H.  Bell, 
(Signed)    T.  J.  Boyd, 
(Signed)    J.  L.  Richardsox. 
Appraisers." 

Lohmeyer,  the  agent  of  the  defendant  company,  testified 
that  on  leaving  town  he  authorized  Frazier,  the  agent  of  the 
Germania  Company,  to  represent  him  in  adjusting  the  loss; 
Frazier,  and  Littlepage,  the  attorney  for  the  plaintiif ,  agreed 
upon  an  appraisement  and  appointed  appraisers,  R.  H.  Bell 
and  T.  J.  Boyd,  who  together  appointed  an  umpire,  J.  L. 
Richardson;  Littlepage  prepared  an  agreement  of  submission 
in  writing  which  agreement  does  not  appear  in  the  record. 
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Witness  Frazier  testified  that  he  being  authorized  thereto  by 
Wm.  Lohraeyer,  agent  for  defendant,  appointed  an  appraiser 
for  and  on  behalf  of  both  companies  and  testified  also  that 
Littlepage  and  plaintiff  selected  an  appraiser  whose  name 
witness  had  forgotten  and  when  he  found  he  could  not  get  that 
man  who  lived  up  the  river  somewhere  out  of  town,  Mr. 
Littlepage  substituted  Mr.  Bell.  Defendant  also  introduced  in 
evidence  a  letter  of  Adam  B.  Littlepage,  attorney  for  plain- 
tiff, written  January  4,  1899,  four  or  five  days  after  the  sign- 
ing of  the  award,  addressed  to  and  enclosing  to  defendant 
company  proof  of  loss  in  which  he  makes  the  following  refer- 
ence to  the  award:  "I  regret  exceedingly  that  we  do 

feel  justified  in  accepting  the  award  recently  made  by  the 
appraisers  of  about  §44:5."  He  further  says  "The  Court  may 
force  her  to  stand  by  the  award,  but  I  think  not^  The 
award,  while  intended  as  equitable  and  just  upon  the  part  of 
the  appraisers,  was  a  surprise  to  many  people.  The  ap- 
praisers selected  by  your  able  and  deserving  adjuster  cer- 
tainly understood  his  business,  and  I  am  fearful  that  he  cut 
so  deep  and  his  course  was  such  in  arriving  at  the  adjust- 
ment that  the  result  will  not  stand.  Of  this  I  may  be  mis- 
taken, but  it  is  my  full  determination  to  try  to  obtain  for  the 
assured  that  which  she  is  entitled  to  at  the  hands  of  your 
company.  I  regret  to  be  instrumental  in  having  this  matter 
legally  adjudicated,  but  I  guarantee  to  you  that  I  am  deter- 
mined to  have  for  this  young  woman  that  which  I  believe  she 
is  honestly  entitled  to  at  the  hands  of  your  company.  I 
think  the  award  was  absolutely  and  unconditionally  unjust, 
and  the  assured  will  not  stand  by  it  unless  forced  to  do  so  by 
the  Court."  In  this  letter  addressed  to  and  received  by  the 
defendant  company,  the  writer,  Mr.  Littlepage,  attoniey 
for  the  plaintiff,  recognizes  the  company  as  a  party  to 
the  award,  and  notified  it  that  the  award  is  unjust  and  that 
plaintiff  would  not  stand  by  it  unless  forced  to  do  so  by  the 
courts. 

The  defendant  company  offered  in  evidence  the  written 
award  in  connection  with  the  oral  testimony  of  R.  S.  Frazier, 
William  Lohmeyer  and  the  said  letter  of  Adam  B.  Little- 
page, attorney  for  plaintiff,  to  the  company.  It  is  true  it  is 
denied  by  plaintiff  that  there  was  an  appraisement  for  and  on 
behalf   of  the  defendant  company,   but  there  was  evidence 


Digitized  by 


Google 


W.Va.]  Levy  v.  Scottish  Union  a  National  Ins.  Co.    553 

tending  to  prove  that  fact  and  also  tending  to  prove  that 
the  appraisers  named  or  who  signed  the  written  award  had 
acted  after  a  verbal  agreement  on  the  part  of  the  plaintiff 
and  defendant  to  submit  to  arbitration,  a«d  it  is  conceded 
and  on  motion  of  the  defendant  the  jury  were  so  instructed, 
that  a  verbal  submission  is  sufficient,  that  it  does  not  have 
to  be  in  writing  under  the  terms  of  the  policy.  The  ques- 
tion as  to  whether  there  was  a  verbal  agreement  of  subrais 
sion  between  the  plaintiff  and  the  defendant  company  and 
if  so  whether  there  was  an  award  in  writing  in  pursuance  of 
that  su})mission,  are  questions  for  the  jury  to  be  deduced 
from  all  the  evidence  in  the  case,  and  it  was  for  the  jury 
to  say  whether  the  writing  offered  was  an  award  returned 
in  pursuance  of  the  verbal  agreement  to  submit  tetween 
the  parties  to  the  action  in  case  the  jury  should  find  there  was 
such  submission.  The  defendant  was  contending  that  there 
was  a  certain  paper  writing  in  existence  and  offered  what 
they  claim  to  be  the  genuine  original  paper,  it  was 
then  for  the  plaintiff  to  show  that  it  was  not  what  it  pur- 
ported to  be,  and  for  this  purpose  she  could  not  only 
introduce  oral  testimony  but  could  introduce  any  writ- 
ing that  would  tend  to  prove  that  it  was  not  what  it 
was  claimed  l)y  defendant  to  be.  The  issue  l)etween  the  par- 
ties on  this  point  was  as  to  whether  there  had  been  a  sub- 
mission by  them  and  if  so  whether  there  was  a  written 
award  in  pursuance  thereof.  There  was  much  evidence 
tending  to  prove  the  submission;  the  defendant  then  offered 
in  evidence  a  writing  pur])orting  to  be  an  award,  claiming  it 
to  he  an  award  l)etween  the  parties  in  pursuance  of  the  ver- 
bal submission  they  had  sought  to  prove.  It  is  conceded 
that  submission  was  not  required  to  be  in  writing.  By  re- 
fusing to  admit  this  writing  the  court  decided  the  fact  in 
issue,  that  the  paper  offered  was  not  the  written  award, 
which  there  was  evidence  tending  to  prove  had  been  made 
in  writing  between  the  parties  to  this  suit,  this  was  a  fact 
in  issue  which  only  the  jury  could  decide  and  this  material 
part  of  the  evidence  to  prove  it  was  withheld  from  the  jury. 
It  should  have  gone  to  the  jury  for  what  it  was  worth,  sub- 
ject to  l^e  discredited  l)y  evidence,  oral  or  documentary, 
which  might  be  offered  against  it.  It  is  not  at  all,  as  claimed 
by  counsel  for  plaintiff,  analagous  to  an  attempt  to  introduce 
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as  evidence  one  part  or  clause  only  of  a  written  contract 
while  withholding  the  residue  or  other  parts  of  the  same  con- 
tract; this,  if  an  award  between  the  parties  to  this  action  as 
claimed  by  defendant,  was  a  paper  independent  and  com- 
plete in  itself,  not  dependent  on  any  other  paper  but  \yased 
upon  a  verbal  agreement  of  submission  which  there  was 
evidence  tending  to  establish.  If  the  agreement  to  submis- 
sion had  been  required  to  be  in  writing  then  there  would  be 
reason  in  plaintiff's  contention  that  before  introducing  the 
award  the  agreement  in  writing  should  be  introduced  with  it. 
The  words  "The  foregoing  appointment"  contained  in  the 
award  were  wholly  immaterial  and  had  no  significance,  as 
the  submission,  if  such  there  was,  as  between  plaintiff  and 
defendant  company  was  verbal,  while  that  between  plaintiff 
and  the  Grermania  Company  was  in  writing.  It  is  claimed 
by  counsel  for  defendant  in  error,  that  the  sj^ecial  finding  of 
the  jury  in  response  to  the  interrogatory  whether  appraisers 
and  an  umpire  were  selected,  and  did  they  reach  a  conclu- 
sion and  make  an  award  in  writing,  that  they  did  not,  is  con- 
clusive. If  there  was  no  submission,  as  contended  by  plain- 
tiff in  opposition  to  the  contention  of  the  defendant,  then  the 
way  was  still  open,  under  the  provisions  of  the  policy,  for  a 
submission  to  arbitration. 

The  third  and  fourth  errors  assigned  are  set  out  in  bill  of 
exceptions  No.  3,  in  giving  plaintift'^s  instructions  Nos.  1  to 
7  inclusive,  and  refusing  defendant's  instructions  Nos.  5, 
6,  7,  8,  and  10.  Plaintiff's  instruction  No.  1  is  bad  and 
should  not  have  been  given  for  the  reason  that  defendant's 
intruction  No.  8,  hereinafter  mentioned  rejected  by  the  cir- 
cuit court,  is  held  to  be  good. 

The  second  instruction  of  plaintiff  as  follows:  "The  Court 
instructs  the  jury  that  the  finding  of  the  appraisers  under 
submission  between  the  Germania  Insurance  Company  and 
the  plaintiff  cannot  be  considered  by  the  jury  in  ascertaining 
the  amount  of  the  loss  sustained  by  the  plaintiff  at  the  fire  in 
the  declaration  mentioned,"  the  defendant  objected  to  as  bad 
because  it  withdrew  from  the  jury  defendants  defense  of 
arbitrament  and  award.  It  was  contended  by  the  defendant, 
and  there  was  evidence  tending  to  prove,  that  the  award 
which  was  claimed  to  be  between  the  Germania  Insurance 
company  and  the  plaintiff,  was  between  both  insurance  corn- 
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panies  and  the  plaintiff.  The  instruction  to  the  jury  under 
the  evidence,  that  the  finding  of  the  appraisers  under  the 
submission  between  the  Germania  Company  and  plaintiff 
could  not  be  considered,  was  misleading  and  should  not  have 
been  given,  as  it  was  contended  by  defendant,  and  there 
was  evidence  tending  to  prove  the  fact,  that  the  award  was 
made  under  the  same  submission,  that  on  the  part  of  one 
company  in  writing  and  on  the  part  of  the  other  verbal ^  the 
arbitrators  being  the  same,  one  appointed  by  the  two  com- 
panies, the  other  by  the  plaintiff,  the  umpire  being  appointed 
by  two  arbitrators;  and  the  award  being  a  common  award 
under  submission  by  both  companies. 

The  third  instruction  complained  of  by  defendant  is:  ''The 
Court  instructs  the  jury  that  any  party  to  a  submission  of 
arbitration  and  award  such  as  that  alleged  in  this  case  can 
revoke  such  submission  at  any  time  before  the  completion 
of  the  award."  It  is  hard  to  conceive  why  the  plaintiff 
would  ask  such  an  instruction  when  the  whole  contention  of 
the  plaintiff  was  that  no  submission  was  ever  had  between 
the  plaintiff  and  the  defendant  company,  and  there  is  not 
the  slightest  evidence  that  plaintiff  ever  revoked  the  submis- 
sion which  she  claimed  to  have  never  entered  into,  and  fur- 
ther plaintiff  could  not  revoke  her  agreement  set  out  in  the 
policy,  to  submit  to  arbitration.  In  Winkler  v.  Railroad  Co,^ 
12  W.  Va.  699,  (Syl.  pt.  5,)  it  is  held:  "Error  to  instruct 
the  jury  hypothetically  upon  a  state  of  facts  where  there 
is  no  evidence  in  the  cavse  tending  to  prove  such  facts.'" — 
Eloyd\.  Pollock,  27  W.  Va.  75,  (Syl.  pt.  2.)  It  is  con- 
tended that  the  letter  of  the  defendant  to  plaintiff  of  Jan- 
uary 28th,  1899,  proposing  an  appraisal,  was  an  admission 
that  there  had  Been  no  submission  and  award  as  between  the 
parties  to  this  action.  It  certainly  could  not  be  considered  a 
revocation.  The  letter  was  in  evidence  to  show  for  itself  what 
it  was  and  what  its  purpose.  It  was  a  letter  returning  the 
proof  of  loss  as  not  complying  with  the  provisions  of  the 
policy,  and,  as  dissatisfaction  with  the  award  returned  had 
been  expressed  by  plaintiff's  attorney  when  enclosing  the 
proof  of  loss  in  his  letter  of  January  4th,  defendant  company 
proposed  an  appraisement  between  defendant  and  plaintiff, 
and  it  was  for  the  jury  to  give  to  the  letter  such  construc- 
tion and  meaning  as  in  their  judgment  was   intended  by  de- 
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fendant.  "After  an  award  is  made  and  published,  neither 
party  can  revoke  the  submission  without  the  consent  of  the 
other."' — 3  Cyc.  610,  and  cases  there  cited.  Counsel  for 
defendant  company  oflfer  nothing  to  sustain  their  objections 
to  the  other  instructions  given  for  plaintiff,  which  are  to  the 
effect  that  the  burden  of  proof  is  on  the  defendant  to  show  a 
valid  award  of  the  kind  and  to  the  effect  set  up  in  its  special 
pleas;  that  such  award  must  te  in  writing  to  te  binding 
upon  the  parties  to  it,  and  that  such  award  could  only  be 
proven  by  the  production  in  evidence  of  such  writing  or  a 
satisfactory  accounting  for  its  loss,  destruction  or  absence,  and 
also  that  an  award  is  only  binding  between  the  parties  to  the 
submission  and  not  l)inding  upon  a  controversy  between  one 
of  the  parties  and  one  not  a  party  to  the  submission. 

As  to  the  instructions,  offered  by  the  defendant  and  re- 
fused by  the  court  as  set  out  in  bill  of  exceptions  No.  3,  in- 
struction No.  5  was  to  the  effect  that  the  burden  teing  on  the 
plaintiff  to  show  that  she  gave  to  the  defendant  notice  in 
wanting  of  the  fire  and  rendered  a  statement  signed  and 
sworn  to  by  her,  within  sixty  days  after  the  fire,  showing 
the  matters  and  things  set  forth  in  lines  70  to  76,  both  in- 
clusive, and  that  she,  having  failed  to  prove  that  she  gave 
said  notice  or  rendered  such  statement,  the  jury  should  find 
for  the  defendant.  The  court  here  would  seem  to  assume 
to  tell  the  jury  that  plaintiff's  evidence,  tending  to  show  her 
compliance  with  the  said  provisions  of  the  policy,  had  failed  to 
prove  the  fact  and  therefore  they  should  find  for  the  defendant. 
There  was  evidence  tending  to  prove  that  she  had  so  complied 
with  the  provisions  of  the  policy,  therefore  it  was  within  the 
province  of  the  jury  and  not  the  court  to  decide  as  to  the 
weight  of  the  evidence  offered  tending  to  prove  it.  The  in- 
struction was  therefore  properly  refused. 

The  sixth  instruction,  so  rejected,  reads  as  follows:  "The 
Court  instructs  the  jury  that  they  must  not  consider  any  of 
the  evidence  offered  by  the  plaintiff  as  an  excuse  for  not 
giving  the  notice  in  writing  or  rendering  the  statement  in 
writing,  required  in  lines  67  to  74,  inclusive,  of  the  policy, 
and  set  forth  in  defendant's  plea  No.  5,  except  such  matters 
as  are  specifically  stated  in  plaintiff's  replication  to  said  plea 
No.  5,  or  in  the  statement  filed  as  notice  of  the  waiver  of 
the  matters  set  up  in   plea  No.  5."  One  of  the  objections  to 
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this  instruction  is  rather  a  play  upon  the  word  "oflfered" 
which  of  course,  the  jury  would  take  with  its  proper  mean- 
ing, as  "given."  Plaintiff's  counsel  say  that  it  has  ref- 
erence to  all  the  evidence  offered  by  plaintiff,  whether  ad- 
mitted or  rejected  by  the  court,  thereby  making  the  jury  the 
judge  of  the  relevancy  or  irrelevancy,  and  each  juror  to  judge 
for  himself  what  evidence  was  properly  admitted  and  what 
not.  We  see  nothing  in  this  objection,  but  it  does  seem 
that  the  instruction  is  rendered  unintelligible  to  the  jury  by 
the  last  part  of  the  instruction  when  they  are  told  they  must 
not  consider  any  evidence  offered  by  plaintiff  as  an  excuse  for 
not  giving  the  notice,  or  rendering  the  statement  in  wri- 
ting required  '-Except  such  matters  as  are  specifically 
stated  in  plaintiff's  replication  to  said  plea  No.  5,  or  in  the 
statement  filed  as  notice  of  the  waiver  of  the  matters  set  up 
in  bill  No.  5."  This  refers  the  jury  for  information  to 
papers  which  were  not  in  evidence  before  them,  and  instruc- 
tion No.  7  is  liable  to  the  same  objection,  and  both  were  prop- 
erly refused. 

Instruction  No.  8,  offered  by  the  defendant  and  rejected  by 
the  court,  is  as  follows:  "The  Court  instructs  the  jury  that  if 
after  the  appraisement  made  by  R.  H.  Bell,  T.  J.  Boyd  and 
J.  L.  Kichardson,  the  plaintiff  repudiated  said  appraisement 
and  refused  to  accept  the  amount  thereof  claimed  to  be 
chargeable  to  the  defendant,  then  the  defendant  had  the 
right  afterwards  to  insist  upon  an  appraisment  to  be  made  by 
two  competent  and  disinterested  appraisers,  the  plaintiff  to 
select  one  and  the  defendant  one  and  the  two  so  selected  to 
name  an  umpire,  as  provided  in  lines  86  to  91,  both  inclu- 
sive, of  the  policy,  and  if  the  jury  find  that  the  plaintiff  for 
any  cause  refused  to  accept  the  result  of  said  appraisal,  and 
that  after  the  knowledge  of  such  refusal  the  defendant  called 
upon  the  plaintiff  by  letter  dated  January  28,  1899,  to  sub- 
mit to  such  an  appraisal  as  is  provided  to  be  made  by  lines 
86  to  91,  both  inclusive,  of  the  policy,  and  if  the  jury  fur- 
ther find  that  the  plaintiff  has  failed  or  refused  to  enter 
into  such  an  appraisal  as  demanded  by  said  letter,  then 
the  plaintiff  cannot  recover."  This  instruction  is  based 
upon  the  letter  of  defendant  to  plaintiff  dated  January  28, 
1899,  asking  for  an  appraisal  under  the  provisions  of  the 
policy.     If  the   plaintiff,  had,   after  the  aw^ard,  repudiated 
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the  appraisement  and  refused  to  accept  the  amount  thereof 
claimed  to  be  chargeable  to  the  defendant  thereunder  and 
the  defendant  accepted  plaintiflTs  repudiation,  it  had  the 
right  afterwards  to  insist  upon  an  appraisement  under  the 
provision  of  the  policy,  and  the  plaintiff  was  bound  under  its 
terms  to  submit  to  an  appraisement.  The  instruction  should 
have  been  given. 

The  instruction  No.  10,  rejected  by  the  court,  reads  as  fol- 
lows: "The  Court  instructs  the  jury  that  if  they  find  from 
the  evidence  that  the  'defendant'  has  not  made  and  rendered 
to  the  defendant  a  statement  in  writing,  signed  and  sworn  to 
by  her,  stating  all  other  insurance,  whether  valid  or  not, 
covering  any  of  the  property  insured  by  the'  defendant,  the 
cash  value  of  each  item  of  property  insured  and  the  amount 
of  loss  thereon,  then  the  plaintiff  cannot  recover,  unless  the 
jury  shall  further  find  that  the  defendant  waived  the  furnish- 
ing of  such  statement  by  such  conduct  of  the  defendant  as 
would  reasonably  cause  the  plaintiff  to  fairly  conclude  that 
such  requirements  or  statements  had  been  dispensed  with 
and  excused."  The  principal  objection  urged  against  this 
instruction  is  the  use  of  the  w^ord  "defendant"  instead  of 
"plaintiff"  where  the  word  first  occurs  in  the  instruction. 
This  is  evidently  a  clerical  error.  The  instruction  seems  to 
be  otherwise  good  and  as  the  case  must  go  back  for  a  new 
trial,  it  can  then  be  amended  if  it  should  become  necessary 
to  ask  the  court  to  give  it  upon  another  trial. 

The  fifth  assignment  of  error  is  in  refusing  to  set  aside  the 
verdict  of  the  jury  and  grant  the  defendant  a  new  trial 
because  the  verdict  was  contrary  to  the  law  and  the  evidence 
as  set  out  in  bill  of  exceptions  No.  4.  As  the  case  must  be 
remanded  for  a  new  trial,  this  Court  will  not  take  up  the  ques- 
tion of  the  evidence  and  its  sufficiency  to  sustain  the  verdict, 
the  weight  of  the  evidence  to  be  given  when  the  case  is  re- 
tried is  a  matter  for  the  jury. 

For  the  reasons  herein  stated,  the  judgment  will  ]ye  re- 
versed, the  verdict  of  the  jury  set  aside  and  the  cause  re- 
manded for  a  new  trial  to  be  had  therein. 

Iieve?'sed. 
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CHARLESTON 

Bank  v.  State. 
Submitted  September  11, 1905.     Decided  December  15,  1905. 

1.      Taxation — United  States  Bonds —Bank  Stock. 

Bonds  of  the  United  States  held  by  a  national  bank  as  part  of  its 
capital  cannot  be  taxed  by  the  State  or  under  its  authority.  Stock 
in  such  bank  may  be  taxed  to  its  owner,     (p.  561). 

Error  to  Circuit  Court,  Berkeley  County. 

Action  by  Old  National  Bank  of  Martinsburg,  and  others, 
against  the  county  court  of  Berkeley  county,  and  others. 
Judgment  for  plaintiffs  and  certain  defendants  bring  error. 

C.   W.  MAy,   Attorney  General,  and  C.  W.  Dillox,  for 
plaintiffs  in  error. 
Faulkner,  Walker  &  Woods,  for  defendants  in  error. 
Brandon,  President  : 

The  Old  National  Bank  of  Martinsburg  and  the  C/itizens 
National  Bank  of  Martinsburg  rendered  to  an  assessor  of 
Berkeley  county  for  taxation  in  1903,  separate  statements  of 
the  value  of  all  their  personal  property,  including  money, 
credits  and  investments,  in  pursuance  of  the  tax  assessment 
law  of  West  Virginia,  showing  the  total  of  their  property, 
but  deducting  therefrom  the  bonds  of  the  United  States  held 
by  them  as  securities  in  w^hich  their  capital  stock  had  been 
invested.  The  assessor  denied  their  right  to  deduct  such 
bonds,  and  assessed  them  with  their  entire  personal  property 
including  such  bonds.  The  said  banks  tiled  before  the  county 
court  their  joint  petition  asking  that  they  be  relieved  from 
such  assessment  of  United  States  bonds  and  their  assessments 
diminished  by  the  amount  of  such  bonds,  and  the  county 
court  having  refused  them  relief,  they  carried  the  case  by 
writ  of  certiorari  to  the  circuit  court,  and  that  court  reversed 
the  action  of  the  county  court  and  exhonerated  the  banks 
from  such  assessment  to  the  extent  of  said  national  bonds, 
and  the  state  and  county  have  brought  the  case  to  this  Court 
by  writ  of  error. 

In  the  year  1819  that  great  decision  was  pronounced  by 
the  Supreme  Court  of  the  United  States,  through  Chief  Jus- 
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tice  Marshall,  which  has  ever  since  exerted  so  much  influence 
upon  the  powers  of  the  federal  government.  I  refer  to  the  liisto- 
rical  case  of  Mb  Culloch  v.  Maryland^  4  Wheaton  316..  It  holds 
that,  "The  state  governments  have  no  right  to  tax  any  of  the 
constitutional  means  employed  by  the  government  of  the 
Union  to  execute  its  constitutional  i)owers.  The  states  have 
no  power,  by  taxation,  or  otherwise,  to  retard,  impede,  bur- 
den, or  in  any  manner  control  the  operations  of  the  constitu- 
tional laws  enacted  by  congress,  to  carry  into  effect  the  pow- 
ers vested  in  the  national  government."  This  doctrine  has 
been  ever  since  maintained,  and  has  been  frequently  said  to 
be  axiomatic.  Oweyishoro  National  Barik  v.  Owenshoro^  173 
U.  S.  664.  Under  this  principle  falls  a  national  bank,  since 
it  has  been  held  frequently  to  be  an  agency  or  instrumentality 
created  for  public  national  purpose,  and  as  such,  necessarily 
subject  to  the  paramount  authority  of  the  nation,  and  beyond 
the  power  or  control  or  regulation  of  any  state,  save  only  so 
far  as  congress  may  confer  upon  the  state  that  power.  Dam 
V.  Elmira  Savhigs  Bank,  161  U.  S.  283.  Therefore,  as  held 
in  Owenshoro  Nat.  Bank  v.  Owen^horOy  173  U.  S.  664,  *'A 
state  is  wholly  without  power  to  levy  any  tax,  either  direct 
or  indirect,  upon  national  banks,  their  property,  assets  and 
franchises,  except  when  permitted  so  to  do  by  the  legislation 
of  Congress."  The  opinion  says  (p.  668):  "It  follows  then 
necessarily  from  these  conclusions  that  the  respective  states 
would  be  wholly  without  power  to  levy  any  tax,  either  direct 
or  indirect,  upon  the  national  banks,  their  property,  assets  or 
franchises,  were  it  not  for  the  permissive  legislation  of  Con- 
gress." 

Seeing  that  the  state  cannot  tax  a  national  bank,  either 
as  a  corporation  or  by  its  property  of  any  sort,  except  as 
congress  has  allowed  it,  we  must  look  at  the  federal  statute. 
The  national  banking  act  provided  that,  "Nothing  herein  shall 
prevent  all  the  shares  in  any  association  from  being  included 
in  the  valuation  of  the  personal  property  of  the  owner  or 
holder  of  such  shares,  in  assessing  taxes  imposed  by  author- 
ity of  the  state  within  which  the  association  is  located;  but 
the  legislature  of  each  state  may  determine  and  direct  the 
manner  and  place  of  taxing  all  the  shares  of  national  banking 
associations  located  within  the  state,  subject  only  to  the  two 
restrictions,  that  the  taxaturti  shall  not  be  at  a  greater  rate 
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than  is  assessed  upon  other  moneyed  capital  in  the  hands  of 
individual  citizens  of  such  state,  and  that  the  shares  of  any 
national  banking  association  owned  by  non-residents  of  any 
state  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located  and  not  elsewhere.  Nothing  herein  shall  be  construed 
to  exempt  the  real  property  of  associations  from  either  state, 
county  or  municipal  taxes,  to  the  same  extent,  according  to 
its  value,  as  other  real  property  is  taxed."  U.  S.  Eev.  Stat., 
section  5219.  On  this  section  the  Supreme  Court  in  said  case 
held,  ''Section  5219  of  the  Revised  Statutes  is  the  measure  of 
the  power  of  the  states  to  tax  national  banks,  their  property 
or  their  franchises,  that  power  being  confined  to  a  taxation  of 
the  shares  of  stock  in  the  names  of  the  shareholders,  and  to 
an  assessment  of  the  real  estate  of  the  bank." 

We  find  in  that  section  no  power  given  a  state  to  tax  the 
bank  as  a  corporation,  its  franchise,  its  property  or  invest- 
ments— any  personal  property — owned  by  it.  It  does  em- 
power a  state,  county  or  municipality  to  tax  a  bank's  real 
prox)erty,  but  not  any  other  property  owned  by  the  bank 
itself.  Thus  not  only  are  national  bonds  held  by  the  bank 
exempt  by  force  of  this  section,  but  also  all  other  personalty 
is  exempt,  and  this  by  force  of  that  section,  without, looking 
at  other  law,  for  the  simple  reason  that  it  is  a  national  bank 
and  no  power  to  tax  such  personalty  is  conceded  by  national 
law.  The  section  quoted  above  expressly  concedes  to  a  state 
I)Ower  to  tax  shares  of  stock  owned  by  individual  stockholders. 
Under  that  section  the  state,  to  rejieat,  can  tax  stockholders 
in  their  own  names,  with  their  shares  of  stock  in  a  national 
bank,  but  cannot  tax  the  bank,  as  such,  with  any  of  its  per- 
sonal property.  VanAUeri  v.  Assessors,  3  Wall.  573;  Owens- 
horo  Nat,  Bank  v.  Owenshoro,  173  U.  S.  664.  In  Louisville 
V.  Third  Nat.  Bank,  174  U.  S.  435,  it  was  held  that  taxes 
were  illegal  because  levied  ux)on  the  property  and  franchise  of 
a  national  bank  and  not  upon  the  shares  of  stock  in  the  names  of 
the  stockholders.  Section  5219,U.  S.  Rev.  Stat., alone  rendered 
void  the  taxes  in  this  case  levied  on  the  bank's  capital  for  the 
reason  alone  above  stated  that  the  state  cannot  tax  property, 
of  any  kind,  personal  property,  of  a  national  bank.  But  it 
is  argued  that  as  the  act  of  congress  allows  taxation  against 
stockholders  on  their  shares,  the  taxation  of  the  bonds  to  the 
banks  is  equivalent  to  taxation  of  the  shares  of  the  stock- 
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holders  themselves.  In  the  first  place,  the  tetter  of  section 
5219  does  not  justify  us  in  sustaining:  such  equivalency.  It 
says  the  stock  shall  be  charged  to  its  holder.  And  in  the  sec- 
ond place,  we  say  that  this  particular  point  has  been  several 
times  made  before  the  Supreme  Court  of  the  United  States  and 
it  has  uniformly  been  held  that  no  such  equivalency  exists,  and 
that  the  charge  of  the  capital  of  a  national  bank  to  the  bank  is 
not  the  equivalent  of  a  charge  of  the  stock  to  its  owners, 
and  that  a  charge  to  the  bank  of  its  capital  is  void  and  not 
justified  on  the  theory  that  it  amounts  to  the  same  as  would  a 
charge  of  the  stock  to  its  holders.  That  Cburt  has  sevei-al 
times  held  that  the  bank  in  its  corporate  capacity  or  person- 
ality is  one  thing,  and  the  shares  in  its  stock  another  and  dif- 
ferent thing!  Van  Allen  v.  Assessors^  3  Wall.  573;  Bradley 
V.  People^  4  Wall.  459;  Banky,  Common  wealth,,  9  Wall.  353; 
Owenshoro  Nat.  Bank  v.  Owen^horo,  173  U.  S.  664;  Third 
Nat.  Bank  of  Louisville  v.  Stone^  174  U.  S.  432. 

I  have  said  that  section  5219  alone  forbids,  or  rather  does 
not  grant,  the  states  right  to  tax  personalty  of  a  national 
bank,  including  therein  national  bonds.  The  very  failui-e  of 
that  section  to  concede  that  right  denies  it.  Tliat  considera- 
tion invalidates  the  tax  imposed  in  this  case.  But  I  add  that 
section  3701  U.  S.  Rev.  Stat,  says:  *'A11  stocks,  bonds,  treas- 
ury notes,  and  other  obligations  of  the  United  States  shall  be 
exempt  from  taxation  by  or  under  state  or  municipal  orlocal 
authority."  Why  should  national  bonds  be  taxable  simply 
because  held  by  a  national  bank?  They  would  not  be  taxable 
to  an  individual.  Would  not  that  section  also  forbid  it,  there 
being  no  grant  by  congress  to  the  states  of  power  to  tax  such 
bonds?  The  claim  of  the  state  that  circulating  notes  of  the 
bank  based  on  national  bonds  can  be  taxed  is  not  sound. 
They  are  debts  against  the  bank.  The  promissory  notes  given 
by  borrowers  for  those  notes  are  property  of  the  bank  not 
taxable.  There  must  be  national  law  to  tax  bank,  capital, 
bonds  or  notes.  Where  is  the  national  law  to  tax  bonds  or 
notes? 

Such  is  the  federal  law,  and  be  the  state  law  what  it  may, 
if  inconsistent  with  the  federal  law,  the  state  law^  must  yield. 
The  federal  law  is  supreme  in  some  cases;  the  state  law  is 
supreme  in  some  cases.  In  this  case  we  must  follow  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  even  if 
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we  have  to  disregard  state  law.  But  I  do  not  think  that  our 
state  statutes  are  repugnant  to  federal  law.  Consistently 
with  the  rule  which  requires  a  court  to  so  construe  a  statute, 
if  possible,  as  to  make  it  harmonize  with  the  constitution,  so 
we  ought  to  construe  the  statute  law  of  the  state  so  as  to 
harmonize  with  national  statutes  and  decisions  in  matters 
where  the  national  authority  is  supreme.  The  State  Code, 
chapter  29,  section  41,  requires  that  ''Every  person  of  full 
Age  and  sound  mind  shall  list  for  taxation  the  property  be- 
longing to  him,  including  the  shares  held  by  him  in  any  na- 
tional or  other  bank  in  this  or  any  other  state,  except  where 
the  same  is  listed  under  the  provisions  of  section  64  of  this 
chapter."  Section  64,  chapter  29,  provides,  as  to  incorpo- 
rated companies,  that  the  assessor  "shall  ascertain  from  the 
proper  officers  or  agents  of  all  incorporated  companies  *  * 
*  *  *  the  actual  value  of  the  capital  employed  or  invested 
by  them  in  their  trade  or  business  (exclusive  of  real  estate 
and  property  exempt  by  law  from  taxation)."  Now,  observe 
that  section  41  does  in  terms  require  a  tax-payer  to  list  his 
shares  in  a  national  bank.  This  is  consistent  with  the  federal 
law.  Section  43  declares  that  there  shall  be  exempt  from 
listing  by  the  tax-payer  property  "belonging  to  the  United 
States,  or  which  by  the  laws  of  the  United  States  is  exempt 
from  taxation  by  or  under  state  authority."  By  this  provis- 
ion bonds  of  the  United  States  are  taken  out  of  the  taxation 
imposed  by  section  41,  because  by  federal  law  such  bonds  are 
exempt.  The  law  of  this  state  is  composed  of  both  federal 
and  state  law,  and  property  exempt  from  state  taxation  by 
federal  law  is  to  be  regarded  as  exempt  from  taxation  under 
the  state  assessment  law.  When  section  64  says  that  exempt 
property  shall  not  be  reported,  property  exempt  by  federal 
law  is  meant,  as  well  as  that  exempt  by  slate  law.  Thus 
sections  41  and  43  harmonize  with  federal  law,  taken  together. 
Section  41  requires  persons  to  list  property,  including  shares 
in  national  or  other  banks,  except  where  the  same  is  listed 
under  the  provisions  of  section  64.  And  section  64  requires 
incorporated  companies  to  return  for  taxation  the  value  of 
the  capital  employed  or  invested  by  them.  This  provision 
means  that  shares  of  stock  may  be  charged  either  to  the 
holder  or  to  the  banks;  but  reading  it  with  section  41  and 
the  provisions  of  section  64  requiring  them  to  report  "the 
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actual  value  of  the  capital  employed  or  invested  by  them  in 
their  trade  or  business  (exclusive  of  real  estate  and  property 
exempt  by  law  from  taxation)/'  we  say  that  the  provision 
giving  power  to  tax  bank  stock  either  to  the  individual  or  to 
the  bank  can  apply  only  to  shares  in  state  banks,  because  the 
federal  statute  requires  the  shares  in  national  banks  to  be 
taxed  to  the  holders  and  not  to  the  banks,  and  the  state  law 
in  section  64  releases  the  banks  from  reporting  any  property 
or  investment  of  a  bank  that  is  exempt  by  law.  In  other 
words,  the  said  provisions  of  the  Code  exempting  a  corpora- 
tion from  reporting  property  exempt  by  law  operates  to 
release  them  from  reporting  for  taxation  in  their  name  shares 
of  stock  or  investments  exempt  by  state  or  national  law.  We 
do  not  think  that  the  state  law,  properly  construed,  justifies 
the  assessment  in  the  name  of  the  banks  of  any  personal 
property,  and  does  not  justify  the  assessment  to  a  national 
bank  of  its  investments  in  U.  S.  bonds.  Section  51  saying 
that  when  stock  is  charged  to  a  company,  its  owner  need  not 
report  it,  and  section  47  making  the  word  'investments"  in- 
clude securities  of  the  United  States,  taken  alone,  would 
argue  against  this  construction;  but  we  must  read  all  sections 
coming  into  the  question  together.  Section  51  cannot  apply 
when  federal  law  forbids  an  assessment  of  a  national  bank. 
Section  47  does  not,  under  '*in vestments,"  tax  those  things 
exempt.  It  only  means  to  define  "investments"  by  saying 
what  it  covers.  It  does  not  2^^^"  *^  assess  taxes.  It  means 
that  a  national  bond  is  an  investment,  and  if  law  should  tax 
it,  it  would  cover  it,  as  it  would  cover  national  bank  stock; 
but  it  does  not  itself  tax.  It  does  not  tax  investments  exempt 
by  other  sections.  In  other  words,  national  bonds  are  not 
taxed  by  West  Virginia  statutes,  held  by  individuals  or 
banks,  national  or  state. 

I  will  add  that  under  section  69  the  stock  can  be  back-taxed 
to  its  owners. 

Therefore,  we  affirm  the  judgment  of  the  circuit  court  of 
Berkeley  county. 
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CHARLESTON. 
Baltimore  Bargain  House  v.   St.  Clair,  Trustee,  et  al.    ^^    mi 
Submitted  September  15,  1905.       Decided  January  16,  1906. 

1.  Rbceiyer — PoMsesHon — Appeal. 

A  decree  or  order  in  a  chancery  'case  appointing  a  receiver,  and 
thereby  changing  the  possession,  of  personal  property,  is  appealable, 
(p.  567.) 

2.  Recsiter. 

The  appointment  of  a  receiver  is  not  a  matter  of  right.  The 
power  to  appoint  is  a  discretionary  one,  to  be  exercised  with  great 
circumspection.  The  discretion  is  not  arbitrary,  or  absolute,  but 
sound  and  judicial,     (p.  569.) 

3.  RucKiY^R— Notice. 

There  is  no  principle  of  the  law  of  receivership  of  greater  wis- 
dom, and  more  firmly  established,  than  that  requiring  notice  of  the 
application,     (p.  568.) 

4.  Receiver — Notice — Process, 

A  receiver  of  personal  property  may  be  appointed  in  vacation, 
without  notice  of  the  application,  before  service  of  process  in  the 
suit,  in  cases  in  which  to  require  notice  would  be  unreasonable,  or 
would  likely  defeat  the  purpose  for  which  a  receiver  is  necessary, 
and  in  cases  of  great  emergency,  these  cases  constituting  excep- 
tions to  the  general  rule  requiring  notice,     (p.  568.) 

5.  Receiver — Allegations  of  Bill. 

Where  notice  is  not  given,  the  bill  should,  in  addition  to  showing 
the  necessity  for  the  appointment  of  a  receiver,  set  out  the  grounds 
which  excuse  failure  to  give  notice;  or  they  must  at  least  appear 
by  the  affidavits  filed  in  support  of  the  application,     (p.  569.) 

6.  Trustees — Removal  of. 

Equity,  by  virtue  of  its  general  jurisdiction  over  the  administra- 
tion of  trusts,  has  power  to  remove  trustees,  for  cause,    (p.  569. ) 

7.  A  Bill  for  Removal  of  Trustees — Allegations  of. 

A  bill  brought  to  remove  a  trustee  to  whom  personal  property  has 
been  assigned  for  the  benefit  of  creditors,  and  to  appoint  a  receiver 
for  the  trust  property,  to  be  sufficient  must  contain  full  and  pre- 
cise allegations  showing  the  necessity  for  the  removal,  and  that 
there  is  danger  of  loss  or  misappropriation  of  the  trust  property, 
(p.  569.) 

8.  Receiver — Jurisdiction  to  Appoint. 

A  receiver  may  only  be  api)ointed  in  a  pending  case.  A  suit  does 
not  lie  for  the  sole  purpose  of  appointing  a  receiver;  but  the  court 
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must  have  jurisdiction  of  the  suit  on  some  other  ground,  before  it 
can  make  the  appointment,     (p.  571.) 

9..    RBCBrvBR— FflkJa^itm  Order. 

The  appointment  of  a  receiver  can  not  be  made  in  vacation,  any 
more  than  in  term,  except  in  a  pending  case.    (p.  571.) 

10.    Injtjnction — Verification, 

A  bill  of  injunction  may  be  sworn  to  by  the  agent  or  attorney  of 
the  plaintiff;  but,  if  so,  it  must  appear  from  the  verification  that 
the  person  verifying  the  bill  knows  the  contents  thereof;  otherwise 
the  verification  is  fatally  defective,     (p.  572.) 

Appeal  from  CSrcuit  Court,  Taylor  County. 

Action  by  the  Baltimore  Bargain  House  against  John  G. 
St.  Clair,  trustee,  and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal. 

Reversed  arid  Retmmded, 

W.  R.  D.  Dent  and  J.  G.  St.  Clair,  for  appellants. 
Ira  E.  Robinson  and  Hugh  Warder,  for  appellees. 

Cox,  Judge: 

Mary  L.  Bell  and  Fanny  E.  Bell,  partners  in  the  mercan- 
tile business  in  the  city  of  Grafton,  under  the  firm  name  of 
'^Bell's  Racket  Store,"  by  deed  dated  and  recorded  on  the 
25th  of  July,  1904,  made  an  assignment  of  all  their  stock  of 
store  goods  to  John  G.  St.  Clair,  trustee,  for  the  benefit  of 
their  creditors.  Two  days  previous  to  this  assignment,  Fan- 
ny E.  Bell,  by  deed  of  record,  assigned  her  one  half  interest 
in  this  stock  of  store  goods  to  Hugh  Warder,  trustee,  to  se- 
cure and  save  harmless  certain  individual  endorsers.  On  the 
29th  day  of  July,  1904,  process  was  issued  in  this  suit  in 
chancery,  brought  in  the  circuit  court  of  Taylor  county  by 
the  Baltimore  Bargain  House,  a  corporation,  against  St.  Clair, 
trustee,  Mary  L.  Bell,  Fanny  E.  Bell,  Hugh  Warder,  trustee, 
and  the  creditors  and  endorsers  secured  by  the  two  deeds  of 
assignment.  The  suit  is  for  the  purpose  of  removing  St. 
Clair,  trustee,  and  appointing  receivers  to  sell  and  dispose  of 
the  stock  of  store  goods  and  collect  the  accounts,  and  for  the 
ascertainment  and  payment  of  the  partnership  debts.  Before 
process  was  served,  and  without  notice,  in  vacation,  on  the 
29th  of  July,  1904,  the  Judge  of  the  circuit  court  of  Taylor 
county,  upon  presentation  of  the  bill  and  exhibits,  entered 
an  order  appointing  John  G.   St.  Clair  and  Hugh  Warder 
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special  receivers  of  said  stock  of  store  goods,  and  directing 
them  to  take  possession  thereof  and  sell  the^same,  after  exe- 
cuting bond,  and  enjoining  St.  Clair,  trustee,  from  selling  or 
disposing  of  the  trust  property  and  from  collecting  the  ac- 
counts. On  the  23rd  of  August,  1904,  St.  Clair,  trustee,  and 
Mary  L.  Bell,  before  the  judge  in  vacation,  after  notice, 
moved  the  dissolution  of  the  injunction,  which  motion  was 
overruled;  and  St.  Clair,  trustee,  and  Mary  L.  Bell  appeal. 

Our  first  duty  is  to  determine  the  extent  of  the  appeal 
granted.  The  petition  for  the  appeal  expressly  prays  for  an 
appeal  from  the  order  refusing  to  dissolve  the  injunction.  It 
also  refers,  by  date,  to  the  order  appointing  receivers  and  en- 
joining the  trustee,  and  assigns  errors  therein.  We  think  the 
I>etition,  fairly  construed,  asks  an  appeal  from  both  orders, 
and  that  the  appeal  granted  was  intended  as  an  appeal  from 
both. 

So  treating  the  appeal,  are  both  orders  appealable?  The 
7th  paragraph  of  section  1,  chapter  135,  Code,  expressly 
gives  an  appeal  from  an  order  or  decree  in  chancery  refusing 
to  dissolve  an  injunction,  and  from  an  order  or  decree  requir- 
ing the  i)ossession  or  title  of  the  property  to  be  changed.  The 
language  used  in  the  opinion  in  Wagner  v.  Coen^  41  W.  Va. 
351,  may  be  said  to  indicate  that  the  provision  in  relation  to 
change  of  possession  applies  only  to  real  estate,  and  not  to 
personal  property.  A  doubt  as  to  whether  or  not  that  pro- 
vision applies  to  personal  property  is  expressed  in  the  cases 
of  Harris  v.  Hauser^  26  W.  Va.  595,  and  Ilutton  v.  Bock- 
hridge^  27  W.  Va.  435.  However,  the  cases  of  Rohrecht  v. 
Robrecht,  46  W.  Va.  738,  and  Ruffner  Bros.  v.  Mairs,  33 
W.  Va.  655,  hold  that  a  decretal  order  appointing  a  receiver 
for  personal  property,  and  thereby  changing  the  possession 
thereof,  is  appealable.  See,  also,  Shannon  v.  Hanks^  88  Va. 
338;  Barry  v.  Briggs^  22  Mich.  205;  Lewis  v.  Campau^  14 
Mich.  458.  It  seems  clear  that  the  provision  permitting  an 
appeal  from  an  order  or  decree  in  chancery,  where  the  pos- 
session of  the  property  is  changed,  applies  to  personal  prop- 
erty, as  well  as  to  real  estate. 

Both  orders  being  appealable,  the  question  to  be  decided 
is:  Were  the  appointment  of  receivers,  and  the  awarding  of 
an  injunction  against  the  trustee,  proper? 

The  receivers  were  appointed  without  notice,  before  ser- 
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vice  of  process  in  this  suit,  by  the  judge  in  vacation.  The 
statute,  section  28,  chapter  133",  Code,  i)ermits  the  appoint- 
ment of  a  speciar  receiver  in  any  proper  pending  case,  where 
there  is  danger  of  loss  or  misappropriation  of  the  property 
involved,  and  expressly  requires  notice  of  the  application  for 
a  receiver  of  real  estate,  or  the  rents,  issues  and  profits 
thereof.  Therefore,  what  we  shall  hereafter  say  in  this  opin- 
ion will  relate  to  the  appointment  of  receivers  of  personal 
property.  The  statute  is  silent  as  to  notice  of  the  applica- 
tion for  a  receiver  of  personal  property.  In  Ruffn^r  BroB, 
V.  Mairs^  supra^  it  is  said  that,  in  the  light  of  the  authorities, 
the  better  practice  is  to  require  notice  to  be  given  to  the  de- 
fendant, before  passing  ui)on  the  application  for  a  receiver, 
unless  it  be  in  cases  of  the  greatest  emergency  and  impera- 
tive necessity.  In  the  case  of  Oil  Co,  v.  Gale^  6  W.  Va. 
527,  Judge  Haymond,  in  delivering  the  opinion  of  the  Court, 
said:  "It  is  true  as  a  general  rule,  though  not  universal,  that 
notice  is,  or  should  be,  required  of  the  time  and  place  of  mak- 
ing the  application  for  the  appointment  of  a  special  receiver. 
The  authorities  cited  in  support  of  this  general  rule  show 
that  there  are  recognized  exceptions.  These  exceptions  are 
such  cases  as  that  immediate  action  is  or  may  be  necessary  to 
prevent  great  injury."  Universally,  so  far  as  we  have  been 
able  to  examine,  the  authorities  recognize  that  there  are  cer- 
tain well  established  exceptions  to  the  general  rule  requiring 
notice  of  the  application.  Fredetxhelm  v.  Rohi\  87  Va.  764; 
Page  on  Receivers,  148-150;  MoHtz  v.  Miller^  87  Ala.  33; 
Hogg's  Eq.  Prin.,  sec.  141;  Smith  on  Eeceivershijis,  sec.  5; 
High  on  Receivers,  sec.  117;  note  to  Cameron  v.  Imp,  Co.y 
72  Am.  St.  Rep.  36,  and  cases  cited;  17  Enc.  PL  &  Pr.  717; 
Anderson  on  Receivers,  sees.  121,  122  and  123.  Classifica- 
tions of  exceptions  to  the  general  rule  are  given  in  17  Enc. 
PI.  &  Pr.  719,  and  in  Hogg's  Eq.  Prin.  sec.  141,  and  in  Smith 
on  Receiverships,  sec.  5.  It  is  clear  from  the  authorities  that 
in  cases,  where  to  require  notice  would  be  unreasonable,  or 
would  likely  defeat  the  very  object  for  which  a  receiver  is 
necessary,  or  where  a  great  emergency  exists,  a  receiver  miyr 
be  appointed  without  notice.  It  may  be  argued  that  our  case 
of  BaUon  v.  Findley^  52  W.  Va.  342,  requires  notice  in  all 
cases  of  ex  parte  or  vacation  applications.  We  do  hot  so  in- 
terpret that  decision.      The  first  point  of  the  syllabus  would 
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seem  to  go  that  far;  but  when  read  in  the  light  6f  the  opin- 
ion, it  does  not  do  so.  In  the  opinion,  on  page  354,  it  is  said: 
"In  every  instance  before  process  served,  and  the  application 
is  thus  ex  parte^  such  notice  must  be  given  except  in  cases  of 
emergency  where  it  is  impracticable,  else  the  appointment 
will  be  reversible."  This  explains  point  1  of  the  syllabus, 
and  reconciles  the  case  on  this  point  with  our  other  decisions 
and  the  universal  law  of  the  land. 

Where  notice  is  not  given,  the  bill  should,  in  addition  to 
showing  the  necessity  for  the  appointment,  set  out  the 
grounds  which  excuse  failure  to  give  notice;  or  they  must  at 
least  appear  by  the  affidavits  filed  in  support  of  the  applica- 
tion. 17  Enc.  PI.  &  Pr.  735;  Florerice  Bank  v.  U.  S  Sav- 
ings^ etc.  Co.,  104  Ala.  297;  Waimh  R.  Co.  v.  Dyksinan^ 
133  Ind.  56;  French  v.  Gilford,  30  la.  148;  Anderson  v. 
Cecil,  86  Md.  490;  Verplanck  v.  Mer.  Lis.  Co.,  2  Paige  (N. 
Y.)438;    Virginia  etc.  Steel  Co.  v.   Wilder,  88  Va.  942. 

While  a  receiver  for  personal  property  may  thus,  in  cases 
constituting  exceptions  to  the  general  rule,  be  appointed  in 
vacation  without  notice;  yet  the  appointment  of  a  receiver  is 
not  a  matter  of  right.  The  power  to  appoint  is  a  discre- 
tionary one,  to  be  exercised  with  great  circumspection.  The 
discretion  is  not  arbitrary,  or  absolute,  but  sound  and  judi- 
cial.    Anderson  on  Receivers,  sec.  49;  see,  also,  note  5. 

A  court  of  equity,  by  virtue  of  its  general  jurisdiction  over 
the  administration  of  trusts,  has  the  power  to  remove  trus- 
tees, for  cause.  RanJcin  v.  Bradford,  1  Leigh  163;  Shelton 
V.  Jones,  26  Grat.  891;  Lewis  v.  Glenn,  84  Va.  947;  Wagner 
V.  Coen,  41  W.  Va.  351;  Machir  v.  Sehon,  Sheriff,  et  al., 
14  W.  Va.  781. 

A  bill  brought  to  remove  a  trustee  to  whom  personal  prop- 
erty has  been  assigned  for  the  benefit  of  creditors,  and  to  ap- 
point a  receiver  for  the  trust  property,  to  be  sufficient  must 
contain  full  and  precise  allegations  showing  the  necessity  for 
the  removal,  and  that  there  is  danger  of  loss  or  misappropri- 
ation of  the  trust  property.  28  Am.  &  Eng.  Enc.  Law  838; 
note  to  2  Hen.  &  Munf.  12;  Wilson  v.  Maddox,  47  W.  Va. 
641;  see,  also,  Coal  Co.  v.  Coal  Co.,  43  W.  Va.  721;  Dun- 
lap  V.  Hedges,  35  W.  Va.  287;  Penn.  v.  Whiteheads,  12  Grat. 
74;  Page  on  Beceivers,  sec.   137;  Anderson  on    Receivers, 
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sec.  663;  Enc.  PI.  &.  Pr.  723-724,  and  cases  cited  in  note  1, 
page  724;  Kogg^s  Eq.  Proceed.,  sec.  745. 

The  allegations  of  the  plaintiff's  bill  claimed  to  justify  the 
taking  of  the  property  out  of  the  hands  of  the  trustee,  and 
the  placing  of  it  in  the  hands  of  the  receivers,  are,  in  sub- 
stance, as  follows:  That  the  defendants,  Mary  L.  and  Fanny 
E.  Bell,  partners,  etc.,  are  insolvent,  and  are  indebted  to 
plaintiff;  that  the  assignment  of  the  25th  of  July,  1904,  is 
void  as  creating  a  preference;  that  plaintiff  is  not  named 
therein;  that  the  assignment  requires  the  trustee  to  sell  the 
trust  property,  after  four  weeks'  notice,  and  to  pay  the  pro- 
ceeds, first,  to  the  expenses  of  sale,  commissions,  etc.,  and 
the  remainder  to  Mary  L.  and  Fanny  E.  Bell;  that  the  trus- 
tee has  not  given  bond,  and  refuses  to  do  so;  that  the  publi- 
cation of  notice  of  sale  requires  delay,  during  which  rent, 
etc.,  will  have  to  be  paid,  causing  a  waste  of  the  property; 
that  it  is  the  intention  of  the  trustee  to  carry  out  the  provis- 
ions of  the  assignment,  and,  after  paying  the  cost  and  ex- 
penses of  sale,  to  pay  the  remainder  to  Mary  L.  Bell  and 
Fanny  E.  Bell,  ignoring  the  claims  of  creditors. 

The  allegations  are  very  general.  The  goods  are  not  al- 
leged to  be  perishable.  The  delay  by  notice,  and  waste  by 
payment  of  rent,  as  alleged,  do  not  show  unreasonable  delay 
or  waste.  The  amount  of  the  rent  is  not  stated.  While  it  is 
alleged  that  the  Bells  are  insolvent,  yet  •  they  have  assigned 
their  property  to  a  trustee  for  the  benefit  of  their  creditors. 
There  is  no  allegation  that  the  trustee  is  insolvent,  or  that  he 
has  lost,  misapplied  or  misappropriated  any  of  the  trust 
property.  It  is  alleged  that  he  has  not  given  bond,  and  re- 
fuses to  do  so,  but  not  that  he  has  failed  to  give  bond  after 
notice  under  section  6,  chapter  72,  C^e,  which  then  provided 
how  a  trustee  may  be  required  to  give  bond.  The  claim  that 
the  assignment  is  void  as  creating  a  preference  is  wholly 
without  foundation,  when  the  assignment  is  considered.  It  is 
for  the  benefit  of  all  the  creditors  of  the  partnership,  without 
preference  or  priority,  naming  some,  and  adding  a  general 
clause  including  all  others.  Plaintiff  claims  that  it  was  not 
named  in  the  assignment.  Its  debt  was  therein  named  to 
"Baltimore  Bargain,"  instead  of  ''Baltimore  Bargain  House.'' 
This  is  immaterial,  because,  if  not  named,  it  was  nevertheless 
secured  thereby.     The  claim  that  it  is  the  intention  of  the 
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trustee,  after  paying  costs  and  expenses  of  sale,  to  carry  oat 
the  provisions  of  the  assignment,  and  pay  the  balance  to  the 
debtors,  ignoring  the  creditors,  is  not  sufficient  as  alleged. 
The  bill  makes  this  allegation  upon  information  and  belief, 
but  does  not  allege  that  the  trustee  has  ever  expressed  such 
intention.  Again,  the  bill  alleges  that  it  is  the  intention  of 
the  trustee  to  carry  out  the  provisions  of  the  assignment. 
This  is  inconsistent  with  the  allegation  that  the  trustee  in- 
tends to  pay  over  the  remainder  of  the  proceeds  to  the  debt- 
ors, after  paying  the  costs  and  expenses  of  sale,  ignoring  the 
creditors.  The  legal  effect  of  the  assignment  is  to  give  a  lien 
to  all  the  creditors  of  this  insolvent  firm.  The  trustee  is 
bound,  in  the  performance  of  his  duties,  by  the  legal  effect  of 
the  instrument  under  which  he  acts.  He  cannot  ignore  the 
rights  of  creditors,  and  pay  to  the  debtors.  From  the  alle- 
gations of  the  bill  we  find  no  absconding  or  non-resident 
debtor;  no  insolvent  trustee;  no  emergency  case;  no  excuse 
for  failure  to  give  notice;  in  truth,  no  facts  justifying  the  ap- 
pointment of  a  receiver,  either  with  or  without  notice,  or  jus- 
tifying the  injunction  against  the  trustee. 

It  is  argued  that  the  court  had  no  jurisdiction  to  appoint  a 
receiver  in  this  cause,  because  the  bill  was  not  maintainable 
upon  other  grounds.  A  receiver  may  only  be  appointed  in  a 
pending  case.  A  suit  does  not  lie  for  the  sole  purpose  of  ap- 
pointing a  receiver;  but  the  court  must  have  jurisdiction  of 
the  suit  on  some  other  ground,  before  it  can  make  the  ap- 
pointment. Section  28,  chapter  133,  Code;  Rainey  v.  Free- 
port  Smokeless  C.  <6  C  Co.^  decided  at  this  term;  Hogg's 
Eq.  Proceed,  sec.  731;  17  Am.  &  Eng.  Enc.  Law  684:;  IfaweU 
V.  Potts,  80  Ala.  70;  State  v.  i'nion  Nat.  Bank,  145  Ind. 
537;  Jones  v.  SchaU,  45  Mich.  380;  Mahon  v.  Ongley  EUc, 
Co.,  156  N.  Y.  196;  RoUnson  v.  W.  Va.  Loan  Co,,  90  Fed. 
Rep.  770.  An  appointment  cannot  be  made  in  vacation,  any 
more  than  in  term,  except  in  a  pending  case.  Howell  v. 
Potts,  supra;  State  v.  Union  Nat.  Bk.,  supra;  Pressley  v. 
Harrison,  102  Ind.  14;  Pressley  v.  Land,  105  Ind.  I7l;  Guy 
V.  Doak,  47  Kan.  236.  The  bill  does  not  ask  or  pray  that  the 
trust  property  be  administered  through  the  trustee.  Its  gen- 
eral object  is  to  administer  the  trust  property  by  means  of 
receivers.  It  is  not  our  province  upon  this  appeal  to  pass 
finally  upon  the  sufficiency  of  the  bill,  farther  than  to  repeat 
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that  its  allegations  are  insufficient  for  the  appointment  of  re- 
ceivers, and  an  injunction  a^^ainst  the  trustee. 

It  mi£:ht  be  stated,  as  an  additional  reason  for  dissolving 
the  injunction,  that  the  bill  was  not  properly  verified,  and 
that  the  exhibits,  and  the  bill  without  verification,  do  not 
show  a  proper  case  for  injunction.  The  bill  was  sworn  to  by 
the  attorney  for  the  plaintiff.  The  verification  used  did  not 
follow  the  form  provided  for  an  agent  or  attorney  by  section 
42,  chapter  125,  Code,  and  was  not  to  the  same  effect.  While 
the  attorney  for  the  plaintiff  verified  in  a  positive  manner, 
yet  it  does  not  appear  from  the  verification  that  the  attorney 
knew  the  contents  of  the  bill.  This  is  essential  and  must  ap- 
pear from  the  verification,  otherwise  it  is  fatally  defective. 

The  order  appointing  receivers,  entered  on  the  29th  of 
July,  1904,  and  the  order  overruling  the  motion  to  dissolve 
the  injunction,  entered  on  the  23rd  of  August,  1904,  are  re- 
versed, and  the  motion  to  dissolve  the  injunction  is  sustained; 
and  this  cause  is  remanded  for  any  further  proceedings 
which  may  be  proper  herein. 

Reversed  and  Remanded. 


CHARLESTON 

Barbouk,  Stedman  and  Herod  ^^  Tompkins  et  ah. 


f63    ^e?  Submitted  March  28,  1905.     Decided  January  16,  1906. 

£63      222 

1.  Equity — Decree — Conclusiveness. 

A  decree  that  is  appealable  under  clause  7  of  section  1  of  chapter 
135  of  the  Code  of  1899,  as  one  adjudicating  the  principles  of  a 
cause,  or  that  is  final  in  such  sense  as  to  make  it  reviewable  by  bill 
of  review,  is  conclusive  of  every  matter  decided  by  it,  and  of  every 
matter  which,  by  the  rules  of  equity  practice,  the  parties  were 
bound  to  set  up  in  reference  to  it,  before  submitting  it  for  adjudi- 
cation, and  cannot  be  altered  or  disturbed  except  by  appeal  or  bill 
of  review,  within  the  respective  periods  allowed  therefor  by  the 
statutes,     (p.  580.) 

2.  Equity — Alteration  After  Term. 

After  the  expiration  of  the  term  at  which  such  a  decree  was  made 
and  entered,  it  cannot  be  materially  altered,  by  the  court  which 
pronounced  it,  as  to  anything  so  decided,  or  deemed  in  law  to  be' 
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thereby  concluded,  except  upon  some  proceeding  instituted  in  said 
court  for  setting  aside  and  annulling  the  same  or  correcting  error 
therein,     (p.  580.) 

3.  Equity — Final  Decree, 

After  the  expiration  of  the  term  at  which  such  a  decree  has  been 
pronounced,  the  same  cannot  be  re-opened  for  the  reception  of 
pleadings,  setting  up  defenses  as  to  any  matter  so  decided  or  con- 
cluded. A  defendant  has  no  right  of  election  to  interpose  his  mat- 
ters of  defense  singly  and  take  separate  successive  trials  and  adju- 
dications thereon.  By  allowing  a  cause  to  be  decided  without 
having  set  up  a  defense,  or  any  one  or  more  of  his  defenses,  he  is 
deemed  to  have  waived  all  matters  so  withheld,     (p.  582.) 

4.  FiNAi*  Decree — Reversal. 

When  this  Court  reverses  a  decree  as  to  a  matter  finally  deter- 
mined thereby,  and  remands  the  cause  with  direction  to  enter  a 
particular  decree,  as  upon  the  merits  of  the  subject-matter  thereof, 
the  mandate  of  this  Court  is  final  and  conclusive  upon  all  parties, 
as  to  all  matters  and  things  so  directed,  and  no  new  defenses,  exist- 
ing and  known  at  the  date  of  the  decree  so  reversed,  can  be  enter- 
tained or  heard  in  opposition  thereto,     (p.  583. ) 

5.  Decree — Liens—Priorities. 

A  decree  made  in  a  suit  brought  to  enforce  the  liens  of  judgments 
and  a  deed  of  trust,  fixing  the  amounts  and  priorities  of  the  liens, 
decreeing  payment  thereof,  and  directing  a  sale  of  the  debtor's 
land,  on  default  of  payment,  is  final  and  conclusive  as  to  the  amounts 
of  the  debts,  after  the  expiration  of  the  term  at  which  it  is  pro- 
nounced, and  ah  answer  praying  the  elimination  of  usury  from  one 
of  the  debts  so  adjudicated  cannot  be  received  thereafter,     (p.  583.) 

6.  Equity — Deed — Description — Eviden  ee. 

When  the  other  terms  of  the  description  in  a  deed  are  equivocal 
and  uncertain  as  to  the  identity  of  the  land,  and  the  description  by 
quantity,  location  and  ownership,  viewed  in  the  light  of  admissible 
extraneous  evidence,  makes  clear  the  intent  of  the  grantor  to  con- 
vey only  the  land  so  described  by  quantity,  location  and  ownership, 
the  deed  is  not  void  for  uncertainty,  and  will  be  given  effect  accord- 
ing to  the  manifest  intent  as  gathered  from  the  whole  instrument, 
(p.  591.) 

7.  Decree  of  Sale — Condition  Lease — Rents  and  Profits. 

If,  after  a  decree  of  sale  of  real  estate  to  satisfy  liens  thereon,  a 
lease  of  part  of  the  same  for  mining  purposes,  be  executed  by  con- 
sent of  all  interested  parties,  but  under  an  agreement  that  the  exe- 
cution of  such  lease  shall  not  prejudice  the  right  of  any  creditor  to 
ask  for  sale  of  the  land  subject  to  the  lease,  and,  by  reason  of  devel- 
opment of  the  land  under  the  lease,  its  market  and  rental  values  are 
largely  increased,  sale  thereof  will  not  be  delayed  for  an  inquiry  as 
to  whether  its  rents  and  profits  will  be  sufficient  to  discharge  the 
liens  thereon  within  five  years,    p.  593.) 
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Appeal  from  Circuit  Court,  Kanawha  County. 

Bill  by  Barbour,  Stedman  &  Herod  against  William  H. 
Tompkins  and  others.  Decree  for  plaintiffs,  and  William  H. 
Tompkins  and  H.  P.  Tompkins  appeal. 

Affirfued. 

Price,  Smith  &  Spilman,  for  appellants. 
MoLLOHAN,  McClintic  &  Mathews,  for  appellees. 

POFFENBARGER,  JUDGE  : 

By  reference  to  page  410  of  volume  31  of  the  Reports  of 
this  Court,  it  will  l^e  seen  that  the  cause  of  Barbour,  Stedman 
and  Herod  v.  Wra.  H.  Thompkin  and  others  was  in  this  Court 
in  the  year  1888,  on  an  appeal  from  a  decree  rendered  in  said 
cause  on  the  16th  day  of  July,  1886,  which  said  deeree  was 
reversed  on  account  of  errors  specified  in  the  opinion,  and 
remanded  to  the  circuit  court  of  Kanawha  county.  After- 
wards, on  the  11th  day  of  January,  1889,  pursuant  to  the 
mandate  of  this  Court,  a  new  decree  was  made.  For  the 
correction  of  manifest  errors  of  that  decree,  another  was 
entered  on  the  16th  day  of  April,  1891.  Afterwards,  two 
sales  of  the  real  estate  of  Wm.  H.  Tompkins  were  made  un- 
der the  decree  as  corrected.  One  of  these,  made  April  12, 
1894,  for  the  sum  of  twenty  thousand  dollars,  was  sub- 
sequently set  aside  on  account  of  inadequacy  of  price. 
The  other,  made  on  the  30th  day  of  October,  1895,  for  the 
sum  of  seventeen  thousand  dollars,  was  also  set  aside  on  the 
same  ground.  On  the  16th  day  of  June,  1899,  under  an 
order  of  the  court,  four  hundred  acres  of  the  land,  situate 
on  Kelly's  Creek,  was  leased  to  J.  D.  Harris,  acting  for  the 
Cedar  Grove  Colliery  Company,  for  coal  mining  purposes,  at 
a  minimum  royalty  or  rent  of  twenty-five  hundred  dollars 
per  year,  after  the  first  two  years.  On  April  30,  1902,  Wm. 
H.  Tompkins  tendered,  and  was  permitted  to  file,  an  answer 
in  the  nature  of  a  cross-bill,  praying,  among  other  things, 
relief  as  to  usurious  interest  provided  for  in  the  debt  due 
from  him  to  A.  F.  Mathews.  Upon  this  answer,  process  was 
awarded  and  executed.  Later,  H.  P.  Tompkins,  J.  G.  W. 
Tompkins  and  Ellen  C.  Tompkins  also  filed  answers,  praying 
affirmative  relief.  On  the  19th  day  of  November,  1902,  A. 
F.  Mathews,  having  excepted  to  the  answer  of  Wm.  H. 
Tompkins  and  given  notice  of  a  motion  to  strike  out  the 
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same,  moved  the  court  to  strike  from  the  record  said  answer 
and  also  the  papers  filed  as  answers  of  H.  P.  Tompkins,  J. 
G.  W.  Tompkins  and  Ellen  C.  Tompkins.  Upon  these  mo- 
tions, the  court  adjud^fed  that  said  papers  should  not  be 
treated  or  regarded  as  answers,  but,  as  they  brought  to  the 
attention  of  the  court  matter  calling  for  judicial  action  in 
the  cause,  they  should  be  permitted  to  remain  in  the  record 
as  affidavits.  By  these  affidavits,  it  was  shown  to  the  court 
that  there  was  confusion  and  uncertainty  as  to  what  lands 
were  subject  to  the  lien  for  the  debt  due  said  A.  F.  Mathews, 
and,  to  ascertain  and  determine  this  question,  the  cause  was 
referred  to  Joseph  RuflFner,  as  special  commissioner.  On  the 
20th  day  of  September,  1904,  said  special  commissioner,  hav- 
ing returned  his  report,  a  decree  was  pronounced  declaring 
the  lien  for  said  debt  to  be  limited  to  a  certain  portion  of 
the  land  of  said  Tompkins,  appointing  George  E.  Price  a 
special  commissioner  to  act,  in  lieu  of  S.  L.  Flournoy,  then 
deceased,  with  others  who  had  been  previously  appointed,  as 
special  commissioner  to  make  sale  of  the  real  estate,  and 
directing  such  sale  to  be  made  unless  the  defendant,  Wra.  H. 
Tompkins,  or  some  one  for  him,  should  pay  oflF  and  discharge 
the  liens  on  the  lands  with  interest  and  cost  of  the  suit, 
within  a  certain  time  named.  From  this  decree  the  defend- 
ants, Wm.  H.  Tompkins  and  H.  P.  Tompkins,  have  appealed, 
assigning,  as  grounds  of  error,  the  refusal  of  the  court  to 
allow  the  Mathews  debt  to  be  purged  of  its  usury,  and  to 
refer  the  cause  to  a  commissioner  to  ascertain  whether  the 
rents  and  royalties  in  the  hands  of  the  court,  together  with 
the  rents,  issues  and  profits  of  the  lands,  will  discharge  the 
liens  thereon  within  five  years.  They  also  complain  of  a 
clause  in  the  decree  authorizing  the  commissioners  to  make 
a  private  sale  of  the  land.  Mathews  has  cross-assigned  error 
because  the  court  has  held  that  this  deed  of  trust  does  not 
include  a  certain  tract  of  land  upon  which  he  claims  a  lien 
by  virtue  of  it. 

From  the  opinion  delivered  on  the  former  appeal,  as  well 
as  from  the  record,  it  appears  that  the  debtor,  Wm.  H. 
Tompkins,  did  not  prior  to  the  rendition  of  the  decree 
of  July  16,  1886,  object  to  the  allowance  of  the  usurious 
interest  provided  for  by  his  contract,  in  such  manner  as  to 
enable  the  court  to  expunge  it.     No  relief  in  that  respect  was 
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subsequently  asked  by  him  until  after  the  decrees  of  January 
11,  1889,  and  April  16,  1891.  His  first  attempt  to  object  by 
way  of  answer  or  any  pleading  was  made  on  April  30, 1902, 
long  after  these  decrees  had  been  entered.  The  question 
thus  presented  is  whether,  usury  is  such  a  matter  of 
defense  as  the  defendant  was  bound  to  plead  before  final  de- 
cree, and  whether  these  decrees  are  final  so  as  to  bar  all  mat- 
ters of  defense  that  were  not  set  up  before  they  were  pro- 
nounced. For  the  appellants,  it  is  said  the  right  to  have 
usury  expunged  is  a  defense  exceptional  in  its  nature  and  will 
be  indulged  by  a  court  of  equity  under  circumstances  which 
would  preclude  the  entertainment  of  other  defenses,  and  also 
that  these  decrees  are  interlocutory  and  not  final  in  the  true 
sense  of  the  terms. 

Failure  to  sustain  the  first  proposition  would  necessarily 
class  this  defense  with  all  others.  If,  to  be  available  in  a 
court  of  equity,  it  must  be  pleaded  as  promptly  as  any  other 
defense,  and  may  be  lost  by  failure  to  so  claim  the  benefit 
thereof,  the  position  of  the  appellants  cannot  be  sustained 
unless  the  decrees  are  wanting  in  finality.  There  are  some 
cases  which  are  said  to  show  that  courts  have  been  indulgent 
as  to  this  defense,  ^n  Ellzey  v.  Lane^s  Exra,^  4  Munf.  66,  it 
was  allowed  after  a  decree  by  default,  foreclosing  a  mortgage, 
and  after  the  Supreme  Court  had  reversed  a  decree,  allowing 
a  bill  of  review  to  be  filed.  The  previous  history  of  the 
case  will  be  found  in  2  Hen.  &  Munf.  589,  and  4  Hen.  & 
Munf.  504.  Judge  Tucker  said,  in  2  Hen.  &  Munf.,  page 
592,  that  the  bill  had  been  taken  for  confessed  and  a  decree 
of  foreclosure  made  but  not  executed  by  sale.  In  4  Hen.  & 
Munf.  the  report  of  the  decision  of  the  superior  court  of 
chancery  shows  that,  after  the  case  went  back,  a  scire  facias 
was  sued  out  to  revive  the  suit,  the  plaintiff  having  died,  and 
that  the  defendants  set  up  usury  in  the  contract  as  a  defense 
on  the  scire  facias^  and  the  chancellor  required  as  a  condition 
to  the  granting  of  relief,  payment  by  the  defendants  of  the 
cost  on  the  bill  of  review,  in  addition  to  the  payment  of  the 
debt  with  legal  interest  thereon.  The  disposition  of  the 
appeal  from  this  decree  is  reported  in  4  Munf.  page  66,  and 
shows  that  the  court  held  it  erroneous  to  impose,  as  a  condi- 
tion of  relief,  the  payment  of  the  costs  on  the  bill  of  review, 
and  remanded  the  cause  with  directions  to  receive  the  plea. 
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Fiiltan  Bank  v.   Beach,  1  Paige  (N.  Y.)  429,  import*  that 
after  a  decree  by  default  a  case  may  be  re-opened  for  the  pur- 
pose of  allowing  the  defense  of  usury  to  be  made.     Insur- 
ance  Co.  v.  Sackett,  11  Paige  (N.  Y.)  660,  expressly  so  de- 
cides but  says  it  will  not  be  done  except  upon  the  condition 
that  the  defendant  waives  forfeiture  of  the  debt,  and  only 
insists  upon  the  defense  of  usury  to  the  extent  of  usurious 
premium  paid,  or  agreed  to  be  paid.     But,  in  all  these  cases 
it  is  expressly  asserted  that  the  applications  for  relief  as  to 
usury  came   before  final  decree.     In  2   Hen.  &  Munf.  the 
court  expressly  decided  that  the  decree  was  not    final,  and, 
for  this,  Judge  Tucker  cited  Fairfax  v.  Mmes  Ex^rs.,  2 
H«n.  &  Munf.  557,  and  Bayer  v.  Lewis,  1  Hen.  &  Munf.  553. 
His  views  are  best  set  forth  in  his  own  language:     ''Consid- 
ering the  bill,  in  the  present  case,  as  a  bill  of  review,  prop- 
erly so  called,  I  am  of  opinion  it  was  prematurely  granted; 
a  supplemental  bill,  in  nature  of  a  bill  of  review,  is  to  be 
allowed  only  where  new  matter  has  been  discovered  since  the 
decree;  that  is  not  the  case  here.     The  decree  not  being  Jinal, 
might  have  been  altered  upon  a  re-hearing,  without  the  assist- 
ance of  a  hill  of  revieic,  if  there  were  sufficient  matter  to 
reverse  it  appearing  upon  the  former  proceedings."    All  the 
judges  were  of  the  same  opinion.     In  4  Munf.  66,  on  the 
second  appeal  in  the  case.  Judge  Koane  said:    ''Although  the 
statement  made  in  the  bill  may  possibly  be  explained  so  as 
to  show  the  transaction  not  to  have  been  usurious,  yet,  there 
being  strong  reasons  from  the  statement  to  believe  that  the 
matter  of  the  plea  in  the  proceedings  mentioned  may  be  true, 
which  defense,   where  it  is  probably  correct,  ought  at  all 
times  to  be  received  in  a  court  of  equity,  (so  long  as  the  case 
is  within  the  power  of  that  court,)  without  annexing  any 
unreasonable  condition  thereto,  (such  as  that  imposed  on  the 
oflfering  the  plea  in  this  cause;)  the  said  decree,  as  also  that  of 
the  twentieth  day  of  February,  1810,  are  erroneous."     Just 
what  he  meant  by  saying  "so  long  as  the  case  is  within  the 
power  of  that  court"  would  not  be  entirely  clear  without  the 
aid  of  what  the  court  had  formerly  held.     It  had  formerly 
been  decided  that  the  decree  was  not  final.     He  therefore 
clearly  regarded  it  as  an  interlocutory  decree,  not  precluding 
any  proper  defense  which  might  be  made  before  final  decree. 
In  Insurance  Co.  v.  Sack^tt,  there  had  been  no  decree,  but 
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only  an  order  closing  the  proofs  in  the  case.  The  status  of 
Fulton  Batik  v.  Beach^  at  the  time  the  application  for  leave 
to  examine  the  witness  to  prove  usury  was  made,  was  exactly 
the  same.  And  in  the  reasoning  of  the  court  upon  this  appli- 
cation it  was  said:  ''The  power  of  the  court  to  allow  amend- 
ments, in  furtherance  of  justice,  at  any  time  before  a  final 
decree,  is  unquestionable.  They  are  always  in  the  discretion 
of  the  court;  but  the  exercise  of  that  discretion  must  be 
governed  by  those  general  principles  of  equity  by  which  the 
proceedings  in  this  court  are  regulated."  These  cases  are  no 
authority  for  the  position  that  this  defense  can  be  made  after 
final  decree.  On  the  contrary,  they  are  precedents,  holding 
it  proper  to  allow  this  defense  to  be  interposed  after  a  decree 
by  default,  but  before  final  decree,  and  there  is  nothing  in 
them  to  justify  the  assertion  that  the  defense  of  usury  is,  in 
•a  court  of  equity,  different  from  any  other  defense  in  respect 
to  the  time  of  its  interposition. 

As  the  law.  was  deemed  ta  be  when  Lane  v.  EUzey  was  de- 
cided, these  decrees  would  not  have  l^een  considered  final. 
But  some  years  after  the  decision  of  that  case,  a  radical 
change  occurred  in  the  views  of  the  Virginia  court,  respect- 
ing the  finality  of  decrees.  In  Thorntons  v.  titzhugh^  4 
Leigh  209,  Judge  Tucker's  view^s  on  that  subject,  which  had 
previously  been  adhered  to  by  the  court,  were  departed  from. 
Judges  Carr  and  Brooke  adopted  a  different  view  and  decided 
the  case  accordingly,  and  Judge  Tucker  dissented.  The  de- 
«cree  appealed  from  was  upon  a  bill  by  the  daughter  of  a  tes- 
tator against  a  purchaser  of  his  real  estate  and  two  sons  of  a 
deceased  surety  of  the  executor  in  his  executorial  bond,  and 
the  chancellor  decreed  that  the  sons  should  each  pay  to  the 
plaintiff  one-half  of  the  annuities  in  arrear,  and  the  costs  of  the 
suit,  reserving  liberty  to  the  plaintiff,  if  the  decree  should 
prove  unavailing  against  either,  to  resort  to  the  court  for  a 
further  decree  against  the  other,  and  ordering  the  cause  to  be 
retained  in  court  for  the  purpose  of  taking  further  action  as 
to  the  annuities  to  accrue  in  the  future.  The  executor  had 
sold  the  real  estate,  wasted  the  personal  property  and  died 
insolvent.  The  court  held  this  decree  to  be  final,  notwith- 
standing the  reservation  in  it.  Judge  Carr  said:  "It  is  well 
known  that  until  1798,  there  was  no  appeal  from  interlocu- 
tory decrees;  the  prior  statutes  gave  them  from  final  decrees 
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only.  These  laws  did  not  define  what  should  be  taken  as 
final  decrees.  The  phrase  was  perfectly  familiar  to  every 
student  of  the  English  law,  and  in  the  sense  there  settled,  it 
was  no  doubt  used  by  our  legislature.  We  may  then  look  to 
the  English  cases,  to  ascertain  that  sense.  In  England,  no 
appeal  could  be  taken  except  from  final  decrees.  Yet  do  the 
books  teem  with  cases,  where  the  chancellor  having  at 
the  hearing  decreed  upon  the  matters  in  controversy,  an 
appeal  is  immediately  taken  to  the  house  of  lords,  though 
various  details  are  directed  in  execution  of  the  decree, 
the  cause  retained,  and  leave  given  to  the  parties  to  apply  to 
the  court."  Judge  Brooke  said:  "It  is  the  settled  principle 
of  this  court,  that  if  the  whole  matter  put  in  controversy 
by  the  pleadings  is  decided,  the  decree  is  final,  and  not  inter- 
locutory, although  there  are  reservations  embracing  matters 
in  execution  of  the  decree,  and  although  there  may  be  a  con- 
troversy growing  out  of  the  execution  of  it;  as  in  the  case 
of  Hai^vey  v.  Branson^  1  Leigh  108.  Nor  is  it  of  any  conse- 
quence whether  th^  whole  matter  in  controversy  is  decided 
by  the  decree,  negatively  or  affirmatively: — whether  the 
errors,  if  any,  are  errors  of  omission  or  commission,  they  do 
not  effect  the  character  of  the  decree."  In  RuffY.  Starless 
Admx.^  3  Grat.  134,  the  court  held  as  follows:  "A  decree 
which  settles  all  matters  in  dispute  in  the  cause,  but  omits  to 
decree  upon  a  claim  set  up  in  the  bill,  but  which  after-cir- 
cumstances had  rendered  unimportant,  and  the  plaintiff  did 
not  insist  upon,  is  a  final  decree."  In  Fleming  v.  Bovjllng^ 
8  Grat.  292,  the  court  held  as  follows:  ''A  decree  which 
passes  upon  the  whole  subject  in  issue  so  as  to  be  final  in  its 
nature,  is  not  converted  into  an  interlocutory  decree  by  the 
addition  thereto  of  an  order  suspending  the  decree  as  to  the 
amount  of  an  item  of  the  account  involved  in  the  cause,  until 
the  decision  of  another  suit  brought  by  another  party  against 
both  the  plaintiffs  and  defendants  in  the  first  suit,  in  which 
the  amount  of  the  item  is  claimed  by  the  plaintiff." 

In  Core  v.  Strickler,  24  W.  Va.  689,  this  Court  interpreted 
the  decisions  above  referred  to  and  others,  and  came  to  the 
conclusion  that  "A  bill  of  review  will  lie  to  a  decree  in  a 
creditor's  suit,  which  ascertains  the  amounts  and  priorities 
of  all  the  debts  sought  to  be  established  in  the  cause  as  liens 
on  real  estate,  and  which  orders  said  debts  to  be  paid  and  the 
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sale  of  the  real  estate  on  which  said  debts  are  adjudged  to  be 
liens. '"  There  were  two  decrees  in  that  case,  one  rendered 
in  April,  1877,  and  another  in  May,  1880.  One  question 
was  whether  the  decree  of  April,  1877,  was  final  in  the  sense 
that  a  bill  of  review  would  lie  to  it.  The  decree  fixed  the 
amounts  and  priorities  of  the  debts  to  be  paid,  adjudicated 
the  x)ayraent  of  said  debts  and  the  cost  of  the  suit  and  or- 
dered the  real  estate  to  be  sold  for  that  purpose,  and  the 
court  held  that  it  was  final  in  that  sense.  After  quoting  our 
statute  relating  to  api>eals.  Judge  Snyder  said:  **In  such 
cases  it  would,  therefore,  seem  that  a  bill  of  review  would 
lie  as  well  as  an  aj^peal;  but  it  is  unnecessary  to  decide  that 
question  in  this  cause  further  than  the  particular  decree  under 
consideration  requires  such  decision,  and  to  that  extent  only 
is  it  now  intended  to  intimate  an  opinion;  for,  certainly  there 
are  decrees  from  which  an  appeal  would  lie  under  the  statute 
to  which  a  bill  of  review  would  not  lie.*"  The  Court  in  that 
case  seems  to  have  fully  approved  and  adopted  the  definition 
and  rule  given  in  Story's  Eq.  PI.  section  4^S0a^  which  reads 
as  follows:  *'A  bill  of  review  also  lies  only  after  a  final  de- 
cree; for  the  court  may,  if  the  decree  be  only  interlocutory, 
afterwards  and  l)efore  a  final  decree,  vary  or  rescind  it.  But 
a  decree  h  fual  hi  the  .senate  of  the  ntU\  which  finally  adjudi- 
cates upon  all  the  merits  of  the  controversy,  and  leaves  noth- 
ing further  to  be  done  but  the  execution  of  it.  Thus,  for 
example,  a  decree  for  foreclosure  and  naJe^  upon  a  bill  brought 
by  a  mortgagee  for  a  foreclosure  and  sale  (according  to  the 
practice  in  many  states  in  America),  is  final  and  the  sale  is 
but  in  the  nature  of  an  execution."  . 

It  seems  to  be  the  view  of  counsel  for  the  appellant  that 
a  decree  is  not  final  as  long  as  anything  remains  to  be  done 
by  way  of  its  execution,  nor  until  the  whole  case  is  closed  in 
every  way  and  the  cause  dismissed  from  the  docket.  That 
was  the  view  entertained  by  Judge  Tucker,  but  which  has 
been  long  since  discarded.  The  uniform  holdings  of  this 
Court  has  been  that  a  matter  in  any  cause  that  is  so  far  set- 
tled and  determined  hy  a  decree  as  to  make  it  appealable, 
cannot  te  reviewed  or  altered  by  the  lower  court  after  the 
expiration  of  the  term  at  which  it  was  pronounced,  except 
by  a  bill  of  review,  for  error  apparent  upon  the  face 
of   the   record,  or   for  newly   discovered   evidence  or  mat- 
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ter,  set  up  in  the  bill  of  review.  The  statute  provides  that 
certain  decrees  are  appealable  and  that  appeals  therefrom 
must  be  taken  within  a  certain  time.  This  has  been  con- 
strued by  the  court  as  forbidding  any  alteration  of  the  decree, 
by  an  appeal  after  the  expiration  of  the  prescribed  period. 
If  we  had  no  statute,  limiting  the  right  of  review  by  bill  of 
review,  errors  in  such  decrees  could  Ixi  corrected  in  the  court 
below  by  bill  of  review  at  any  time,  but  a  statute  imposes  a 
limit.  The  object  is  merely  to  correct  errors.  In  Buster  v. 
Holland^  27  W.  Va.  510,  this  Court  held  that  an  appealable 
decree  cannot  be  altered,  even  for  error  apparent  after  the 
expiration  of  the  time  allowed  by  the  statute  for  an  appeal 
and  for  the  filing  of  a  bill  of  review:  Point  one  of  the  syl- 
labus reads  as  follows:  "A  decree  ordering  the  sale  of  a  de- 
fendant's land  is  an  appealable  decree  under  chapter  135,  sec- 
tion 7,  subdivision  7,  of  the  Code,  and  therefore  no  error  in 
such  decree  can  be  reviewed,  unless  the  petition  for  the  ap- 
peal was  presented  within  five  years  after  such  decree  was 
rendered  (reduced  now  to  two  years  by  Acts  of  1882,  chapter 
157,  section  3,  p.  506).  Even  though  such  decree  was  not 
a  final  decree,  and  a  final  decree  was  subsequently  rendered, 
and  an  appeal  was  properly  obtained  from  it,  if  the  error  in 
this  final  decree  arose  solely  from  errors  in  such  decree  of 
sale  followed  in  the  final  decree."  Corev,  St ricl'/er,  is  to 
the  same  eflFect.  Upon  ascertaining  that  the  decree  of 
April,  1887,  in  tliat  case  was  an  appealable  decree,  and  such 
a  decree  as  was  cognizable  upon  a  bill  of  review,  the  court 
determined  that  it  was  unalterable,  on  appeal,  because  the 
time  for  an  appeal  had  passed  and  also  the  time  within  which 
a  bill  of  review  might  have  been  filed.  Numerous  other 
cases  decided  by  this  Court  declare  the  same  principles. 
There  is  no  exception  to  this  rule.  Trail  v.  Trail,  49  S.  E. 
431.  Any  decree  which  settles  the  principles  of  a  cause  is 
now  appealable.  But  it  must  settle  all  the  principles  of  the 
cause,  leaving  nothing  to  be  done  except  subsidiary  and 
sequential  matters,  necessary  to  the  full  execution  of  what  is 
thereby  decreed.  Wood  v.  Tlarrnison^  41  W.  Va.  376;  Hill 
V.  CraniJi,  56  W.  Va.  174;  Shirej/  v.  Mmgrave.  29  W.  Va. 
131;  Hill  V.  Als,  27  W.  Va.  215;  Hogg's  Eq.  Proced.  648. 
That  portion  of  the  seventh  clause  of  section  1  of  chapter  135 
of  the  Code,  which  allows  an  appeal  from  a  decree  adjudicat- 
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ing  the  principles  of  a  cause,  seems  to  be  little  more  than  a 
declaration  of  what  the  court  had  previously  held.  The  pur- 
pose of  this  rule  is  to  prevent  frequent  and  successive  appeals 
in  the  same  case,  to  the  end  that  delay  and  confusion  may  be 
avoided. 

Under  these  decisions,  any  appealable  decree,  whether  final 
in  all  respects  or  not,  is  not  subject  to  change  after  the  expir- 
ation of  the  term  at  which  it  is  entered,  except  by  appeal  or 
bill  of  review.  As  to  all  matters  which  have  been  carried 
into  it  by  the  pleadings  in  the  cause,  it  is  as  irrevocable  and 
inviolable,  except  in  the  manner  aforesaid,  as  if  it  were  the 
last  decree  made  in  the  cause,  and  retiring  it  from  the  docket. 
Trail  v.  Trail,  49  S.  E.  431;  Lehman  v.  Hinton,  44  W.  Va. 
1.  To  be  appealable,  it  must  settle  all  the  principles  of  the 
cause,  all  the  main  controversies  therein  as  above  shown. 
Does  this  mean  only  such  matters  as  are  shown  by  the  plead- 
ings, or  every  matter  of  defense  which  the  nature  of  the 
demand  asserted  called  upon  the  defendant  to  interpose? 
lias  he  a  right  of  election  as  to  the  time  at  which  his  defenses 
are  to  be  put  in,  or  must  he  bring  them  forward  when  the 
cause  is  in  such  condition  as  to  enable  the  plaintiff  to  call  for 
a  decree  adjudicating  the  principles  of  the  cause  3  If  defenses 
may  be  withheld  until  after  that  time  and  then  put  in,  and 
new  issues  made,  the  decree  would  not  settle  all  the  principles. 
It  would  always  be  in  the  power  of  the  parties  to  re-open  the 
decree  by  bringing  forward  new  matter  by  additional  plead- 
ings. We  have  decisions  which  say  this  cannot  l^e  done. 
After  a  case  has  been  made  up  and  submitted  and  a  decree 
rendered  in  it,  new  pleadings  cannot  l)e  tiled.  Building 
As.wciation  v.  We'Sffall,  47  S.  E.  74;  liuth'r  v.  ThompwiK 
52  W.  Va.  311.  A  decree  rendered  ui)on  a  bill  taken  for 
confessed  is  not  open  to  any  defense.  Ferrell  w  ('anuhn, 
50  W.  Va.  119.  If  such  right  of  election  existed,  some  cases 
would  te  drawn  out  to  almost  interminable  length.  Defenses 
to  a  single  demand  are  often  numerous,  and  if  they  could  l)e 
put  in  singly  and  successive  adjudications  taken  upon  them, 
great  delay,  confusion  and  cost  would  result.  It  would 
l)e  impossible  to  obtain  a  settlement  of  the  principles  of  a 
cause  by  a  single  decree.  There  would  be  trial  after  trial 
and  appeal  after  appeal  as  long  as  the  list  of  defenses  would 
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hold  out.    No  such  practice  has  ever  been  tolerated  by  this 
or  any  other  court. 

These  decrees  ascertained  the  amount  of  the  Mathews 
debt.  For  that  puri)Ose  there  had  been  a  reference.  Upon 
that  question,  there  had  been  a  special  hearing  before  decree. 
It  was  one  of  the  questions  expressly  decided,  and  the  part 
of  the  decree  which  fixed  the  amount  was  the  subject  of  the 
former  appeal  in  this  cause.  To  say  it  can  be  re-opened  and 
relitigated  would  be  to  ignore  and  set  at  defiance  numerous 
decisions  of  this  Court.  If  not  final  as  to  that  matter,  the 
decree  was  not  appealable.  This  Court  entertained  an  appeal 
from  it  thereby  deciding  it  to  be  final.  Being  final,  it  could 
not  be  re-opened  for  new  defenses. 

The  peculiarity  and  anomalous  character  of  the  rights  of  a 
debtor,  respecting  usury  in  a  debt  which  he  owes  or  usury 
which  he  has  paid,  are  relied  upon  as  important  in  determin- 
ing the  time  at  which  it  must  be  pleaded,  and  as  warranting 
the  reception  of  that  defense  after  final  decree,  or  until  the 
cause  is  finally  out  of  court  in  every  way.  Usury  which  has: 
been  paid  may  be  recovered.  A  judgment  for  a  usurious 
debt  may  be  purged  of  the  usurious  interest  in  it  upon  a 
proper  application  to  a  court  of  equity  for  that  purpose.  In 
Sfiyder  V.  C&?}Atruct!o7i  Co,^  52  W.  Va.  655,  a  doubt  was. 
expressed  as  to  whether  a  judgment  in  an  action  at  law  could 
be  purged  of  interest  in  the  usurious  contract,  and  Hopa  v. 
Smithy  10  Grat.  221,  was  cited  in  that  connection.  That 
case,  however,  does  not  seem  to  overrule  the  former  cases  so 
holding.  It  only  decides  that,  after  judgment  in  an  action 
at  law,  it  is  too  late  to  set  up  usury  for  the  purpose  of  invali- 
dating and  defeating  the  whole  judgment,  under  the  statute 
declaring  the  whole  debt  forfeited  as  a  penalty  for  having 
made  the  usurious  contract.  It  does  not  touch  the  (luestion 
whether,  upon  a  proper  application,  the  usurious  interest 
included  in  the  judgment  may  l^  eliminated.  Assuming  that 
a  judgment  at  law  does  not  preclude  such  elimination,  what 
effect  has  that,  or  the  right  to  recover  back  usurious  interest 
which  has  been  paid,  upon  the  question  now  presented? 
What  is  the  basis  of  jurisdiction  in  such  cases?  Merely  the 
oppression  and  fraud  which  are  presumed  to  enter  into  every 
usurious  transaction,  llarpt^r  v.  Bulldhrj  AxHocJatlon^  55 
W.  Va.  149,    157;  liu tiding  AsHoclatton    v.   McKnlijht^    ;i5 
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Pa.  St.  472;  Moneley  v.  Broacii,  76  Va.  419,  425.  For  tliis, 
equity  opens  its  doors  to  the  borrower,  and,  to  unearth  and 
ov^erthrow  the  violation  of  law,  and  relieve  from  duress  and 
oppression,  it  has  power  to  uncover  every  shift,  device  and 
scheme  adopted  by  the  parties  for  covering:  it  up,  including 
judgments  of  the  law  courts,  suffered  or  acquired.  ^  Relief 
in  equity  as  to  the  interest  in  excess  of  the  legal  rate  is  an 
independent  right  not  lost  or  waived  by  failure  to  plead  it  at 
law.  •  But  when  the  parties  are  in  the  equity  court,  the 
forum  in  wliich  such  right  must  be  asserted,  w^hen  not  inter- 
posed at  law,  the  forum  which  has  power  to  enforce  dis- 
covery, give  full  relief  and  adequately  protect  the  borrower, 
is  there  any  excuse  for  longer  withholding  his  defense^  It 
is  not  perceived  how  these  exceptions  can  have  any  l:)earing 
upon  this  question.  The  appellant  has  allowed  a  decree  to 
be  entered  in  a  court  of  equity  without  having  set  up  this 
defense.  By  the  pleadings  in  the  cause  and  presentation  of 
the  Mathews  debt,  an  opportunity  was  given  him  to  make 
defense.  He  was  called  upon  to  produce  and  insist  \x\yon  any 
matters  of  defense  which  he  had.  The  usurious  character  of 
the  contract  was  apparent  on  the  very  face  of  the  pai)ers. 
The  note  provided  for  the  payment  of  ten  per  cent,  interest, 
payable  annually.  The  proof  was  already  in  the  reconl  and 
it  was  only  necessary  for  him  to  say  he  desired  the  usury  to 
be  cut  out.  He  did  not  do  so.  Instead  of  doing  so,  he  asked 
that  the  debt  be  reported  with  legal  interest,  but  the  com- 
missioner reported  it  with  the  interest  stipulated  for  in  the 
contract,  together  with  an  alternative  statement  of  it  with 
legal  interest.  To  his  action,  no  exception  was  taken.  This 
Court  said  he  did  not  rely  upon  usury  as  a  defense,  l^ecause 
he  had  neither  pleaded  it  nor  excepted  to  the  commissioner's 
report  which  audited  the  claim  against  him  at  ten  i)er  cent. 
Judge  Johnson,  delivering  the  opinion  of  the  (.'ourtsays: 
"If  he  had,  in  this  insUince,  wished  the  defense  interposed 
after  the  alternative  statement  had  been  made  by  the  commis- 
sioner, and  the  commissioner  ignored  it,  and  rei)orte<l  the 
debt  at  ten  per  cent,  because,  as  he  supposed,  the  defense  of 
usury  was  not  in,  then,  certainly,  he  would  have  excepted  to 
the  report  on  the  ground  of  usury,  and  because  the  commis- 
sioner did  not  adopt  the  alternative  statement.  He  clearly 
did  not  intend  to  do  this,  as  he  excepted  to  the  report  on 
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•other  grounds,  and  not  on  this.  There  is  nothing  here  that 
■approaches  an  exception  to  the  commissioner's  report  on  the 
ground  of  usury."  Not  having  then  elected  not  to  pay  it, 
nor  since,  until  after  another  decree  under  the  mandate  of 
this  Court,  can  he  still  elect  to  do  so?  Though  usurious 
interest  which  has  been  paid  can  be  cut  out,  does  this  argue 
that  a  final  decree  made  after  an  opportunity  to  set  up  the 
defense  in  that  forum  in  which  it  is  looked  upon  most  favora- 
bly, may  be  re-opened  for  its  reception?  True,  it  is  only  a 
matter  of  election,  but  so  is  the  statute  of  limitation  and  the 
statute  of  frauds,  where  the  proof  appears  in  the  record,  as 
it  does  in  many  cases,  but  the  benefit  of  these  statutes  must  be 
claimed  in  some  form.  It  is  not  enough  that  the  court  may 
see  that  the  party  can  make  them  available.  He  must  move 
in  the  matter.  These  defenses  may  be  less  meritorious  than 
that  of  usury.  It  is  a  hardship  to  apply  the  statute  of  limi- 
tations or  the  statute  of  frauds  against  an  honest  demand, 
but  it  is  not,  in  the  eye  of  a  court  of  equity,  a  hardship  to 
'Comi)el  the  usurer  to  relinquish  what  the  law  does  not  allow 
him.  Yet,  must  not  all  meritorious  defenses  l)e  asserted 
when  the  status  of  the  case  is  such  as  calls  for  an  election  as 
to  whether  the  party  will  or  will  not  claim  the  benefit  there- 
of? There  is  no  authority  for  the  iK)sition  that  the  defense 
of  usury  stands,  in  this  respect,  diflferent  from  any  other  de- 
fense, and  the  reason  or  ground  of  jurisdiction  to  relieve 
from  usury  is,  as  alx)ve  shown,  the  same  as  underlies  its 
jurisdiction  in  all  cases  of  fraud,  illegality  and  duress. 

Having  thus  reached  the  conclusion  that  usury,  as  a  de- 
•  fense,  is  not  distinguishable  from  others  in  respect  to  the 
time  at  which  it  must  be  made  in  a  court  of  equity,  it  follows 
that  the  decisions  in  Lehman  v.  Ilinton^  4:4  W,  Va.  1,  and 
Snyder  v.  ConHtmction  Co.^  52  W.  Va.  655,  holding  it 
barred  by  a  decree  fixing  the  amount  of  the  debt,  are  sound 
and  must  be  approved  and  followed  in  this  case.  The  de- 
fense of  usury,  therefore,  is  barred  by  the  decree  of  this 
Court  on  the  former  appeal,  remanding  the  cause  with  direc- 
tions to  enter  a  particular  decree  as  well  as  by  the  later  de- 
crees made  by  the  circuit  court  pursuant  to  the  mandate  of 
this  Court. 

The  descriptive  clause  of  the  Mathews  deed  of  trust  which 
must  be  construed   in  determining  whether  a  certain  tract  of 
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land  containing: six  hundred  and  twenty-five  acres  is  included, 
reads  as  follows:     "Also  one  other  tract  containing^  five  hun- 
dred acres  lying  on  the  waters  of  Campbell's  Creek;  also  one 
other  tract  containing  about  three  hundred  and  fifty  acres^ 
lying  near  Kelly's  Creek,  and  adjoining  the  lands  of  H.  P. 
Tompkins,  the  last  two  tracts  being  parts  of  the  John  Steel 
survey  of  twenty-seven  thousand  acres  (27000)  and  assigned 
to    Wm.  H.  Tompkins  in  the  partition  deed   of  said  27000 
acre  survey,  reference  being  had  to  said  partition  deed  re- 
corded in  the  clerk's  oflSce  of  the  county  court  of  Kanawha 
county  for  a   more  particular  description    of    said  tracts. " 
When    a    deed  in  describing    the  land  conveyed    refers  to 
another  deed    or  map    for  further  description,    such   other 
deed  or  map   is    considered    as  incorporated    in  the   deed. 
Snooks- Y.   Win^efd^  52  W.  Va.  441;  2  Dev.  Deeds   section 
1020;   Dari^  v.    Raimford^    17    Mass.    207;    Carpenter  v. 
Millard,  38  Vt.  9;  Bank  v.  Steward,  93  Va.  447.     The  par- 
tition thus  made   part  of   the  trust  deed   shows  three  lots 
were  assigned  to  Wm.  H.  Tompkins  out  of   the  John  Steel 
survey,  one  on  Campbell's  Creek  containing  500  acres,  called 
Lot  P.,  one  containing  1,675  acres,  called   Lot  E.,   but  not 
described  as  lying   on  Kelley's  Creek;  and  one   containing 
2,280  acres,   called   Lot  V.,  but  not  described   as  lying  on 
Kelley's  Creek,  though  said  cre^k  is  mentioned  in  one  of  the 
calls  in  connection  with  a  monument.  In  both  Lot  E.  and  Lot 
V.  mention  is  made  of    Witchers  Creek.      Neither   of  these 
lots  is  there  described  as  adjoining  the  lands  of  H.   P.  Tomp- 
kins, but  they  adjoin  each  other. 

Extraneous  evidence  in  the  record  discloses  the  following 
facts:  Wm.  H.  Tompkins  in  1881  applied  to  Mr.  Alexander 
F.  Mathews  for  a  loan,  and  agreed  to  give  a  deed  of  trust  on 
his  lands;  here  there  seems  to  be  some  dispute,  Mr.  Mathews 
claiming  that  Tompkins  was  to  givT>  a  trust  deed  on  all 
of  his  lands  and  Mr.  Tompkins  denying  this,  saying  that 
nothing  was  said  as  to  all  of  his  lands.  At  any  rate,  Mr. 
Tompkins  took  to  Mr.  Mathews  from  W.  A.  Quarrier, 
a  statement  which  purported  to  show  the  lands  owned  by 
Mr.  Tompkins  in  Kanawha  county,  and  among  others  was  a 
tract  of  three  hundred  and  fifty  acres  on  Kelley's  Creek.  Mr. 
Mathews  made  tlie  loan  and  Tompkins  executed  the  deed  of 
trust.     (Mr.  Quarrier,  at  the  time,  in  the  statement  he  made. 
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said  that  Mr.  Tomkpins'  title  to  the  tract  of  land  he  knew  to 
be  good.)  There  had  been  assigned  to  Tompkins  out  of  the 
Steel  survey  prior  to  this,  two  tracts  of  land,  one  of  1,675 
acres,  Lot  E,  and  one  of  2,280  acres.  Lot  V,  that  these  lots 
adjoined  and  that  Tompkins'  interest  in  the  Steel  survey 
was  put  in  two  lots,  because  the  boundaries  of  the  Steel 
survey  were  in  dispute.  In  other  words,  theie  were  1,675 
acres,  the  title  of  which  was  known  to  be  good,  as  the  loca- 
tion of  the  Steel  line  did  not  affect  this,  and  2,280  acres  was 
in  dispute,  it  being  uncertain  whether  Tompkins  would  get 
an,y  part  of  this  2,280  acres  or  not  when  the  Steel  line  was 
properly  located.  After  this  was  so  assigned  to  Tompkins 
and  before  the  trust  deed  was  made,  Tompkins  sold  and  con- 
veyed about  1,500  acres  of  Lot  E  to  Mr.  Bowers.  Thus 
leaving  Tompkins,  at  the  time  the  trust  deed  was  made,  the 
residue  of  Lot  E,  after  taking  out  what  he  had  sold  Bowers 
and  all  of  Lot  V.  After  he  had  sold  part  of  Lot  E  to  Bowers 
and  before  the  trust  deed  was  made,  to-wit,  in  1877,  Tomp- 
kins had  Sylvester  Chapman,  surveyor,  to  run  off  and  sur- 
vey the  lands  that  he  had  remaining  in  Lot  E,  which  had 
not  been  sold  by  him  to  Bowers,  and  Chapman  found  by 
an  actual  survey  that  he,  Tompkins,  still  owned  of  Lot  E, 
349  acres.  The  survey  made  by  Chapman  of  this  349  acres 
is  filed  with  Tompkins'  affidavit.  This  349  acres  was  all 
the  land  that  Tompkins  knew  he  owned  lying  on  Kelley's 
Creek  in  1881,  the  time  of  the  execution  of  the  trust  deed. 
After  the  execution  of  the  trust  deed,  in  the  year  1888  or 
1889,  the  line  of  the  Steel  survey  was  settled  and  it  was 
then  ascertained  that  Tompkins,  out  of  Lot  V,  got,  instead 
of  2,280  acres,  625  acres  of  land,  which  adjoined  the  349 
acres  that  had  been  surveyed  by  Chapman.  Both  Lot  E  and 
Lot  V  are  on  or  near  Kelley's  Creek  and  adjoin  the  lands  of 
H.  P.  Tompkins. 

By  the  aid  of  this  evidence,  the  circuit  court  reached  the 
conclusion  that  the  clause  of  the  trust  deed  in  question 
covers  only  the  349  acre  tract,  constituting  the  residue  of 
Lot  E,  and  does  not  include  the  625  acre  tract,  saved  by  Mr. 
Tompkins  out  of  Lot  V.  Mr.  Jos.  E.  Chilton,  acting  as  special 
judge,  passed  upon  the  question,  and,  in  so  doing,  delivered 
an  opinion,  which  he  reduced  to  writing,  and  which  reads,  in 
part,  as  follows: 
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**In  determining  this  question,  the  following  principles 
for  the  construction  of  the  deed  must  be  recognized  and 
applied: 

"First,  'The  deed  is  to  l)e  construed  with  reference  to 
the  actual  state  of  the  pro|)erty  at  the  time  of  its  execu- 
tion and  the  law  assumes  that  the  parties  refer  to  this 
for  a  definition  of  the  terms  made  use  of  in  their  deed/ 
Amer.  P^nc.  of  Law,  Vol.  4,  page  79;  79  Amer.  Decision, 
767. 

''Second,  'The  description  w  ill  be  construed,  if  i)ossible,  so 
that  no  part  of  it  will  be  rejected  or  rendered  inoperative.' 
Amer.  Enc.  of  Law,  page  798. 

"Third,  'If  there  is  any  land  wherein  some  of  the  demon- 
strations are  true  and  some  false,  only  those  lands  shall 
pass  wherein  the  demonstrations  are  true,  or,  in  other 
words,  where  the  grantor  in  a  deed  owns  lands  which  comply 
with  all  the  particulars  of  the  description,  the  deed  passes 
title  to  those  lands  only,  although  it  may  api^ar  that  the 
grantor  intended  other  premises  to  pass  also,  which  were  in- 
cluded within  only  a  part  of  the  description.''  Amer.  Enc. 
of  Law,  Vol.  4,  page  794. 

"Fourth,  'In  describing  land,  quantity  controls  where  other 
parts  of  the  description  are  not  sufficiently  certain  in  defining 
the  parcel  of  land  intended  to  be  conveyed,'  Amer.  Enc. 
of   Law,   Vol.  4,  page  794. 

"The  actual  condition  of  the  property  at  the  time  the  trust 
deed  was  made,  was  that  Tompkins  had  a  tract  of  about 
350  acres  lying  on  Kelley's  Creek,  which  was  shown  by  the 
Chapman  survey  in  1877,  to  which  he  then  knew  he  had 
good  title,  and  that  to  the  625  acres  which  he  now  owns,  he 
did  not  at  the  time  know  that  his  title  was  good.  Must  we 
not  then  believe  that  in  drafting  this  trust  deed,  the  drafts- 
man, whoever,  he  was,  had  in  mind  some  tract  of  land  of 
a])out  350  acres  and  intended  to  cover  only  this  tract?  Can 
we  believe  that  the  draftsman  referred  to  the  2,280  acre 
tract  as  a  350  acre  tract  or  even  a  975  acre  tract  as  aljout  350 
acres?  The  actual  condition  of  the  property  at  the  time  the 
trust  deed  was  made  shows  that  the  lands  to  which  Tomp- 
kins had  title  then,  corresponds  in  acreage  and  description 
exactly  with  the  tract  of  land  mentioned  in  the  trust  deed. 
If  we  take  every  part  of   this  description,   the   acreage,  the 
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location,  and  give  every  part  its  due   weight,  and  treat  the 
property  as  it  then  actually  was,  have  we  not  a  fixed  tract 
of    land  that  must  have  been  contemplated  in  this  trust  deed, 
to- wit,  349  acres  as  surveyed   by  Chapman  and  shown  by 
the  Chapman  survey.      To  disregard  this  call  for  acreage 
and  say  that  it  w^as  a  mere  guess  and  that  this  call  refer- 
red to  Tompkins'  entire  holdings  on   Kelley's  Creek,  which 
were  then  as  liable  to  be  3,000  acres  as  it  turned  out  after- 
wards to  be  975  acres,  would  be  to  disregard  a  part  of  the 
description  which    corresponds    with  the  condition   of  the 
land  as  it  then  actually  existed.     You  will  also  have  to  ren- 
der inoperative  the  call  for   acreage  as  given  and  presume 
that  the  draftsman  of  the  trust  deed  had  no  knowledge  what- 
ever of  the  condition  of  the  property  and  meant  the  number 
of  acres  as  in  no  way  descriptive  of  the  property  contained 
in  the  trust  deed.     When  you   apply  the  law  to  the  undis- 
puted facts  in  the  case,  it  does  not  seem  that  there  can  be 
any  question  as  to  what  tract  of  land  was  in  the  mind  of  the 
draftsman  of  the  trust  deed.     The  acreage  that  he  gives  cor- 
responds  with  the   only   tract  of  land  that  Tompkins   then 
knew  he  owned   and  acreage  controls  where  other  parts  of 
the  description   are  insufficient  to  determine  the  parcel  of 
land  intended  to   be  conveyed.     It  is  not  seen  how  this  call 
in  the   trust  deed  can  be  extended  so  as  to  include  any  other 
than  the  350  acres.     The  circumstances  under  which  the  deed 
was  made  and  the  condition  of  the  property  at  that  time,    if 
any  effect  is  to  be   given   to   the   terms   in   the  description, 
must  fix  this  description  to  this  tract  of  land,  to-wit,  a  tract 
of  about  350  acres,  situate  on  Kelleys  Creek,   adjoining  the 
lands  of  H.  P.  Tompkins,  and  which  was  assigned  to  him  out 
of  the   Steel   Survey.      The   boundary  of  this   tract  of  land 
was  well  known,  it  had  been  surveyed.     Under  what  rule  of 
law  or  what  authority  can  you  disregard  this  call  of  acreage 
and  say  that  the  draftsman  of  the   deed  had  any  other  land 
in  view?     It  must  be  remembered  in  construing  this  call   in 
the  trust  deed,    we  are  not  determining  what  Mr.  Tompkins 
would  have  done  had    Mr.  Mathews    known   all  the  facts 
about  these  lands.      The  question  is  not  whether  Tompkins, 
would  have  included  such   land   as   he  might  have  owned  in 
Lot  V  in  the  trust  deed  had  Mathews  known  about  his  claim 
and  demanded  it,   but  it  is,  'Did  he  so  include  it  at  the  time 
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the  trust  deed  was  executed?'  And  in  looking  at  the  call  of 
the  trust  deed  in  view  of  the  actual  condition  of  the  property 
at  that  time,  we  must  find  that  to  include  any  land  outside 
of  the  350  acres  would  be  to  disregard  the  very  terms  of  the 
trust  deed  and  would  be  taking  parol  evidence  to  crmtra- 
diet  the  very  terms  of  the  deed  instead  of  X/o  explain  it.*'* 

The  strongest  criticism  made  upon  this  position  is,  that, 
so  construed,  the  deed  becomes  void  for  uncertainty,  unle^ 
saved  by  the  adjudications  of  its  validity  already  made,  and 
courts   will   never  so  construe  a  deed  if  such  result  can  be 
avoided.     In  this  view  we  do  not  concur.     Under  the  de- 
scriptions of  two  tracts,  containing,  respectively,  five  hun- 
dred acres  and  three   hundred  and  fifty  acres,  assigned   by 
partition   out  of   the   Steel   Survey,    the   partition  deed  is 
referred  to  for  greater  particularity  of  description.     Refer- 
ence to  it  discloses  that  there   were   three   such   tracts,  not 
two.     One  of  them  corresponds  with  the  five  hundred  acre 
tract  mentioned   in  the  deed  of   trust,  in  all  respects.     The 
posititon  of  counsel  for  appellee  would  make  the  other  two 
pass  under  a  call  for  one  tract,  because  the  trust  deed  says 
the  land  thereby  conveyed  had  been  assigned  out  of  the  eTohn 
Steel  survey.     It  does  not  say  it  conveys  all   the   land  so 
assigned.     It  does  not  descril>e  the  three  hundred  and  fifty 
acre  tract  by  metes  and  bounds,  nor,  by  the  reference  made, 
does  it  furnish  means  of  description  of  any  such  tract,  other- 
wise than  by  the  acreage  thereof,  and  the  location,  namely, 
*'near  Kelleys  Creek  and  adjoining  the  lands  of  H.  P.  Tomp- 
kins."    As  the  description  by  metes  and  bounds,  found  in 
the  partition  deed,  when  read  into  the  trust  deed,  furnishes 
means  of  identifying  two  tracts  instead  of  one,  thereby  con- 
flicting with  antecedent  terms  of  the  trust  deed,  a  doubt  is 
created   as   to   what    the   exact  intention  was,   though  the 
intent  to  pass  something  out  of  the  land  assigned  from  the 
Steel  Survey,  and  lying  near  Kelley's  Creek,  is  clearly  and 
unequivocally  disclosed.     If  there  were  nothing  in  the  deed 
by  which  this  doubt  could  be   resolved   and    reasonable  cer- 
tainty  attained,    without  saying   the   whole  of   the  land  so 
assigned,  both  of  these  tracts  as  well  as  the  five  hundred  acre 
tract,  should   pass,  w^e  might   hold,  under  two  rules  of  con- 
struction, ''  Ut  res  7nagis  \aleat  qiiampereat^^'*  that  the  thing 
shall  avail  rather  than  perish,  and,  in  case  of  doubt,  a  deed 
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shall  be  taken  most  strongly  against  the  grantor  that  all  the 
land  assigned  passed.  But  there  is  descriptive  language  by 
which  a  thing  corresponding  to  it  perfectly  can  be  found,  the 
desription  by  quantity  and  location.  Mr.  Torapkins  owned 
just  such  a  tract  as  is  described  thereby,  and  all  the  other 
descriptive  language  used  relates  to  it.  All  the  language  of 
a  deed  shall  have  some  effect  if  possible,  but  every  word  and 
clause  need  not,  and  cannot,  have  eflFect  according  to  its 
literal  terms,  if  contrary  to  the  intent  plainly  disclosed  by 
the  instrument  viewed  as  a  whole.  A  deed  is  not  void  for 
uncertainty,  if,  from  the  description  given  in  it,  the  property 
can  be  located.  This  deed  clearly  grants  a  three  hundred 
and  fifty  acre  tract  near  Kelley's  Creek,  and  adjoining  the 
lands  of  H.  P.  Thompkins,  if  the  grantor  owned  such  a  tract, 
unless  the  description  by  quantity  must  be  rejected.  Usually, 
it  does  not  control  a  description  by  metes  and  bounds,  but 
sometimes  it  does.  When?  "When  the  other  t«rms  of  the 
description  are  not  sufficiently  certain,  the  number  of  acres 
specified  may  be  an  essential  part  of  the  description."  Dev. 
Deeds  §  1045.  "Where  the  description  of  tracts  of  land  by 
monuments,  distances  or  otherwise,  is  vague  and  indefinite, 
by  reason  of  conflicting  lines,  or  by  the  omission  of  a  line,  or 
frcyin  any  other  cause^  a  statement  of  the  acreage  is  an  essen- 
tial part  of  the  description."  Hostetter  v.  Railway  Co.^ 
108  Cal.  38.  In  the  case  just  quoted  from,  and  others  therein 
referred  to,  the  principle  was  applied  in  locating  a  disputed 
boundary  line.  But  it  would  seem  to  be  more  clearly  appli- 
cable, when  the  question  is  the  identity  of  the  land  granted, 
and  the  quantity,  with  other  descriptive  matter,  points  unerr- 
ingly to  a  particular  tract.  The  question  here  is  not  whether 
anything  passes,  but  what  passes,  under  this  deed.  Under 
either  construction  contended  for,  there  is  no  lack  of  cer- 
tainty, and  the  controversy  is  simply  as  to  which  construc- 
tion shall  prevail.  All  authority  answers,  that  one  which 
accords  with  the  manifest  intention  of  the  parties  gathered 
from  the  whole  instrument.  "Where  a  deed  contains  a  par- 
ticular description  of  the  property  the  fact  that  it  contains  a 
statement  that  the  granted  premises  are  the  same  that  were 
conveyed  to  the  grantor  by  a  certain  deed  does  not  render  it 
conclusive  that  it  was  the  intention  of  the  grantor  to  convey 
all  of  the  premises  included  in  the  latter  deed."     13  Cyc.  633. 
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This  deed  does  not  say  the  same  land  that  was  assi^^ned,  nor 
all  that  was  assigned.  After  a  careful  examination  of  the 
opinion,  filed  by  the  special  judge,  above  referred  to,  and  the 
authorities,  we  are  convinced  of  the  correctness  of  his  con- 
clusion, as  to  this  point. 

But  it  is  urged  that  this  conclusion  is  precluded  by  the 
conduct  of  the  appellant.  In  our  judgment,  Judge  Chilton's 
opinion  conclusively  answers  this  contention  also.  He  says: 
'*The  only  action  of  Tompkins  referred  to  is  his  sending  a 
map  to  Mr.  Mathews  with  nine  hundred  marked  on  it.  Mr. 
Mathews  understood  this  nine  hundred  to  include  the  lands 
owned  by  Tompkins  on  Kelleys  C'reek.  It  must  be  remem- 
bered that  this  map  was  sent  to  Mr.  Mathews  some  ten  or 
fifteen  years  ago.  At  that  time  the  Steel  Survey  was  settled 
and  Mr.  Tompkins  knew  what  lands  he  owned;  and  for  many 
reasons,  as  can  -be  seen,  Mr.  Tompkins  may  have  then  told 
Mr.  Mathaws  that  he  owned  nine  hundred  acres  on  Kelleys 
Creek,  without  meaning  to  say  to  him  his  trust  deed  em- 
braced them  all.  It  is  claimed  further  that  the  action  of  Mr. 
Tompkins  in  not  raising  the  question  earlier  in  this  suit 
shows  that  he  construed  the  trust  to  cover  all  of  his  Kelleys 
Creek  land.  This  i)osition  is  not  tenable  from  the  fact  that 
at  no  time  in  this  suit  has  the  question,  as  to  the  lands  in- 
volved in  this  deed  of  trust,  been  raised  so  as  to  call  on  Mr. 
Tompkins  to  give  his  understanding  of  the  trust  deed. 
The  only  question  raised  in  reference  to  the  lands  in  the 
suit,  has  been  the  different  views  taken  by  the  special  com- 
missioners as  to  what  was  embraced  in  the  trust  deed. 
Without  going  into  the  several  advertisements  showing  the 
views  of  the  different  special  commissioners,  it  is  sufficient 
to  say  that  they  have  all  differed,  and  the  different  opinions 
of  the  several  special  commissioners  appointed  to  make  the 
sale,  whether  such  opinions  were  arrived  at  hurriedly  or  after 
consideration,  are  sufficient  to  show  that  there  has  always 
been  a  question  as  to  what  lands  the  trust  deed  embraced, 
and  that  this  has  been  an  unsettled  question.  The  views  of 
the  different  special  commissioners,  had  they  all  agreed  on 
one  point,  might  be  advisory  as  showing  what  they  thought 
of  this  trust  deed,  but  it  certainly  could  not  bind  any  party 
interested  in  the  case  to  a  construction  of  the  trust  deed. 

It  is  true  that  in  several  affidavits  filed  by  Mr.  Tompkins 


Digitized  by 


Google 


W.  Va.]  Barbour,  Stedman  and  Herod  v.  Tompkins.      593 

he  refers  to  the  Kelleys  Creek  land  as  one  tract  of  about  nine 
hundred  acres,  but  all  these  affidavits  were  after  the  Steel 
Survey  was  settled  and  Tompkins  then  regarded  his  Kelleys 
Creek  land  as  one  tract  and  the  object  of  these  affidavits  was 
to  set  aside  a  sale  which  would  of  necessity  embrace  all  his 
lands,  whether  included  in  the  trust  deed  or  not.  What  rea- 
son then  could  there  be  in  making  these  affidavits  to  separate 
the  lands  embraced  in  the  trust  deed  from  the  others?  I 
cannot  see  how  affidavits  made  at  the  time  and  for  the  pur- 
pose as  were  those  made  by  Mr.  Tompkins,  could  in  fairness 
to  him  be  treated  as  in  any  way  throwing  any  light  on  the 
lands  that  he  regarded  as  embraced  in  the  trust  deed. 

The  only  paper  filed  in  the  case  that  recites  the  lands  em- 
braced in  the  trust  deed  is  a  bill  prepared  by  Bowers  for  an 
injunction.  This  bill  is  made  an  exhibit  with  a  petition  filed 
in  the  case  of  Bowers.  The  object  of  this  petition  is  to 
modify  the  decree  of  sale  formerly  made  so  that  a  tract  of 
one  hundred  and  five  acres  of  land  that  had  been  sold  Bowers 
by  Tompkins  would  not  be  sold  until  after  the  other  lands 
had  been  sold.  I  think  it  will  be  seen  that  so  far  as  aflFects 
the  prayer  of  this  petition  of  Bowers,  it  was  immaterial 
whether  the  statement  in  the  exhibit  filed  with  said  petition, 
that  the  nine  hundred  and  twenty  acres  on  Kelleys  Creek 
was  described  in  the  trust  deed  as  a  tract  of  three  hundred 
and  fifty  acres,  etc.,  was  true  or  not.  Whether  this  was  true 
or  false.  Bowers,  it  would  seem,  was  entitled  to  the  prayer 
of  his  petition.  Then  why  would  any  one  be  called  to  deny 
these  allegations  even  though  they  were  not  true?" 

Appellant,  Wm.  H.  Tompkins,  further  complains  of  the 
refusal  of  the  court  to  refer  the  cause  to  a  commissioner,  to 
ascertain  whether  the  rents  and  profits  of  the  land  will  dis- 
charge the  liens  thereon  within  five  years.  He  has  had  the  ben- 
efit of  one  such  reference  and  an  adverse  finding,  but  that  oc- 
curred many  years  ago,  and  a  great  change  in  the  value  of  the 
property  has  since  taken  place.  This  grows  largely  out  of  the 
development  of  the  property  under  the  mining  lease,  given 
upon  part  of  it  by  consent  of  all  parties  to  this  cause.  Of 
course,  there  has  been  a  large  appreciation  in  the  value  of 
all  lands  in  the  community,  but  the  fact  principally  relied 
upon  as  ground  for  this  request  is  the  development  of  the 
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property  under  the  lease.     The  order  confirming  the  lease, 
contains  the  following  adjudications: 

''And  by  like  consent  it  is  further  adjudged  ordered  and 
decreed  that  the  entering  of  this  decree  shall  not  prejudice  or 
affect  the  rights  of  the  creditors  of  the  defendant  Wm.  H. 
Tompkins-  to  ask  for  a  sale  or  sales  in  the  alcove  entitled 
cause  for  the  satisfaction  of  their  resi)ective  debts,  but  when- 
ever the  real  estate  of  the  said  defendant  Wm.  H.  Tompkins 
embraced  in  said  lease  is  decreed  to  be  sold,  if  the  lease 
thereof  by  this  decree  authorized  to  l)e  made  is  in  existence 
and  unforfeited  such  sale  or  sales  shall  be  made  subject 
thereto. 

'*And  by  and  with  like  consent  it  is  further  adjudged, 
ordered  and  decreed  that  the  entering  of  this  decree  shall  not 
disturb  or  in  any  wise  affect  the  present  jup^ltlon^  standing 
or  priority  of  any  of  the  creditors  of  any  of  the  defendants 
in  the  above  entitled  cause,  nor  shall  such  decree  operate  to 
release  any  surety  upon  any  debt  sought  to  l)e  collected  in 
said  suit,  or  in  any  ?/vV  prejudice  or  affect  the  present  rights 
of  creditors  against  any  defendants  in  said  suit  whether  as 
principals  or  sureties  either  in  said  suit  or  in  any  other  pro- 
ceedings now  pending  or  hereafter  brought.''  This  was 
subsequent  to  the  decree  of  sale.  Nothing  i-emained  to  be 
done,  so  far  as  any  person  then  knew,  but  the  execution 
thereof,  by  the  commissioners  appointed  for  the  puri)ose,  at 
the  request  of  the  creditors.  We  regard  the  consent  of  the 
appellant,  above  expressed  and  adjudicated,  as  conclusive 
upon  any  right  w4iich  he  might  otherwise  have  had  to  invoke 
any  discretionary  power  which  the  court  has,  if  any,  to 
furtlier  delay  the  sale  for  his  l)enetit. 

It  is  also  urged  that  the  court  erred,  in  the  decree  of  sale, 
in  clothing  the  commissioners  with  authority  to  make  a 
private  sale  of  the  lands  with  the  consent  of  the  appellant, 
Wm.  H.  Tompkins.  II.  P.  Tompkins,  whose  consent  to 
such  sale  is  not  required  by  tlie  decree,  also  assigns  this  as 
ground  of  error.  As  the  decree  was  made  several  years  ago, 
and  the  time  within  which  it  might  have  been  appealed  from 
has  long  since  passed,  no  relief  could  now  be  atforded,  if  we 
were  convinced  of  the  existence  of  error  in  that  resi)ect.  As 
hereinbefore  shown,  the  decree  was,  as  to  such  matter,  final 
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and  unalterable,  except  by  appeal  or  bill  of  review,  within 
the  time  allowed  for  such  proceedings. 
There  being  no  error  in  the  decree,  it  must  be  affirmed. 

Brannon,  Judge: 

I  am  satisfied  with  the  decision,  except  that  I  am  inclined 
to  think  that  the  deed  of  trust  of  Mathews  covers  the  nine 
hundred  and  twenty  acres,  all  the  balance  of  the  land  of 
Tompkins  assigned  to  the  defendant  except  the  five  hundred 
acres.  It  does  not  cover  merely  the  three  hundred  and  fifty 
acres,  but  nine  hundred  and  twenty  acres.  I  express  no 
opinion  as  to  whether  a  judgment  can  be  relieved  against  by 
equity  for  usury,  where  the  usury  appears  on  the  note,  or  was 
known  before  judgment,  and  no  discovery  was  needed. 


CHARLESTON 

Karnes  r,  Johnston. 
Submitted  September  25,  1905,      Decided  January  16,  1906. 

1.  Committee  For  l^sxyK- Notice. 

The  appointment  by  a  county  court  of  a  committee  for  a  person 
as  insane,  upon  a  finding  by  a  justice  that  such  person  is  insane 
under  an  inquisition  under  section  9,  chapter  58,  Code,  without  no- 
tice to  such  person  is  void.     (p.  596) 

2.  Insane  FzKnoii— Committee. 

A  justice's  order  finding  that  a  person  is  insane,  not  committing 
him  to  a  hospital  for  the  insane,  but  leaving  him  freedom  of  per- 
son until  the  appointment  of  a  committee,  and  then  committing 
him  to  the  custody  of  such  committee,  is  not  admissible  as  evi- 
dence of  insanity  in  a  proceeding  toappoint  a  committee,     (p.  598.) 

3.  Unlawful  Entry  and  Detainer— A^jAry. 

The  plaintiff,  in  an  action  of  unlawful  entry  and  detainer  ap- 
pealed to  the  circuit  court  from  a  justice's  court,  must  show  that 
the  defendant's  entry  was  within  two  years  before  the  action.  The 
record  must  show  that  fact  to  sustain  a  judgment  for  the  plaintiff, 
(p.  599.) 

Error  to  Circuit  Court,  Mercer  County. 
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Action  by  Robert  O.  Karnes  against  James  H.  Johnston. 
Judgment  for  plaintiff  and  defendant  brings  error. 

Reversed  and  Dismissed. 

Hale  &.  Pendleton,  for  plaintiff  in  error. 
C.  R.  McNuTT,  for  defendant  in  error. 
Brannon,  Judge: 

Robert  O.  Karnes  as  committee  for  Huldah  Alvis,  lunatic^ 
brought  an  action  of  unlawful  entry  and  detainer  against 
James  H.  Johnston  before  a  justice  of  Mercer  county  to  re- 
cover possession  of  land,  which  went  by  appeal  to  the  circuit 
court,  where  the  case  was  tried  by  the  judge  in  lieu  of  a  jury, 
and  judgment  rendered  for  the  plaintiff.  Upon  the  trial  the 
plaintiff  gave  in  evidence  against  the  objection  of  the  defend- 
ant an  oixler  made  by  the  county  court  reciting  that  a  justice 
of  the  peace  appeared  in  open  court  and  made  known  to  the 
county  court  on  oath  that  Huldah  Alvis  was,  in  the  mode  pre- 
scribed by  law%  found  by  him  to  be  a  lunatic,  and  w^as  so  ad- 
judged by  said  justice,  and  that  the  custody  of  her  person 
had  been  by  said  justice  directed  to  be  turned  over  to  her 
committee,  when  one  should  l)e  appointed,  and  appointing 
Karnes  a  committee  for  her.  No  notice  of  this  proceeding  in 
the  county  court  was  given  to  Huldah  Alvis.  This  Court  has 
decided  that  the  appointment  of  a  committee  for  an  insane 
person  by  the  county  court  or  its  clerk  without  notice  is  void. 
South  Penn  Oil  Co,  v.  Mclntlre,  44  W.  Va.  296.  But  it  is 
said  that  the  doctrine  is  only  applicable  under  section  34 
of  Code,  chapter  58,  where  a  person  is  suspected  of  being  a 
lunatic,  and  where  it  is  sought  to  appoint  a  committee  for 
him,  and  to  adjudge  him  for  the  first  time  on  same  motion  to 
be  insane,  and  that  section  33  does  not  require  a  notice  where 
he  has  been  found  insane  by  a  justice  upon  an  inquisition  un- 
der Code,  chapter  58,  section  9.  The  Mclntire  case  and 
others  in  this  Court  were  not  cases  where  the  person  had 
been  found  by  a  justice  to  te  insane,  as  in  this  case.  The 
question  then  arises.  Is  notice  of  the  appointment  of  a  com- 
mittee for  a  person  as  insane  required  where  he  has  been 
found  by  a  justice  to  be  insane  upon  such  inquisition?  It  is 
argued  that  as  section  33  authorizes  a  county  court  to  appoint 
when  a  justice  has  found  one  insane,  without  providing  for 
notice,  and  as  section  34  provides  that  a  county  court  m^y 
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appoint  when  one  is  suspected  of  being  insane,  and  in  words 
requires  notice,  therefore  no  notice  is  required  in  this  case, 
because  the  justice  has  found  the  person  to  be  insane.  If  we 
give  section  33  effect  to  warrant  such  appointment  without 
notice,  it  would  be  unconstitutional,  l^ecause  it  would  deprive 
a  i^erson,  without  due  process  of  law,  of  the  dearest  rights, 
personal  freedom,  which  is  "liberty,"  and  the  possession,  per- 
haps during  life,  of  his  property.  We  should  not  give  sec- 
tion 33  a  construction  rendering  it  unconstitutional;  but  we 
should  adopt  such  a  process  under  it  as  would  not  render  it 
obnoxious  to  the  constitution.  In  some  instances  a  statute 
will  be,  or  w-ill  not  }:>e,  unconstitutional,  dependant  on  a  pro- 
cedure under  it.  An  instance  is  K!ng  v.  MitlUtis^  171 U.  S.  404, 
where  it  was  held  that  the  fact  that  legal  proceedings  are  given 
under  the  process  to  enforce  forfeiture  of  land  for  non-entry, 
for  taxes  avoided  the  imputation  of  unconstitutionality  against 
the  forfeiture  clause  of  our  constitution.  There  is  section  33 
giving  power,  so  far  as  its  dry  letter  goes,  to  appoint  a  com- 
mittee merely,  upon  a  justice's  finding  lunacy;  but  there  is 
also  the  constitutional  demand  that  no  one  shall  be  deprived 
of  liberty  or  property  without  due  process.  The  judiciary, 
in  the  practical  application  of  section  33,  must  call  for  a  pro- 
cedure demanded  by  the  constitution.  As  we  said  in  Evans 
V.  Johnaon,  39  W.  Va.  p.  303:  ''A,  statute  will  not  be  con- 
strued to  authorize  proceedings  affecting  a  man's  person  or 
property  without  notice.  It  does  not  dispense  with  notice." 
Notice  is  presumed  to  have  been  intended  by  the  legislature, 
unless  in  words  denied.  If  such  finding  by  a  justice  were 
coHclusive  upon  the  insane  person,  then  notice  would  seem 
to  be  useless.  It  is  effectual  to  commit  him  to  a  hospital  for 
insane.  But  the  question  is.  How-  far  is  such  finding  of  a 
justice  operative  in  a  collateral  proceeding,  a  distinct  pro- 
ceeding, namely,  a  proceeding  for  the  appointment  of  a  com- 
mittee? In  such  collateral  proceeding  it  is  not  conclusive, 
but  only  an  item  of  evidence,  iyrinia  facie  evidence  of  the  fact 
of  insanity.  16  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  606.  It 
would  be  going  far  to  say  that  the  finding  of  a  justice  upon 
an  inquisition  of  lunacy  under  section  9,  chapter  58,  Code, 
which  has  for  its  sole  and  only  purpose  the  confinement  of  a 
lunatic  in  a  hospital,  has  the  further  effect,  the  conclusive  ef- 
fect, of  establishing  insanity  for  all  purposes;  that  it  can  be 
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made  a  basis,  without  further  question  or  contestation,  of  an 
order  for  the  appointment  of  a  committee,  to  deprive  the  per- 
son of  his  property.  It  is  only  prima  facie  evidence  of  in- 
sanity, admissible,  but  not  conclusive.  The  party  has  ri^^ht 
to  contest  it.  The  finding  of  the  inferior  tribunal  cannot  bar 
the  right  of  the  party  to  contest  the  charge  of  insanity  and 
prevent  the  appointment  of  a  committee.  The  two  proceed- 
ings are  distinct.  Harrison  v.  Garrett^  86  Va.  763,  11  S.  E. 
123. 

Therefore,  he  must  have  notice,  because  he  has  a  right  to 
meet  and  defeat  the  prijna  facie  case  made  by  the  finding  of 
the  justice.  It  is  argued  in  a  brief  that  under  circumstances 
the  judgments  of  inferior  tribunals  are  to  be  regarded  as  ef- 
fective as  though  of  courts  of  general  jurisdiction.  The  gen- 
eral rule  is  that  jurisdictional  facts  must  appear  in  the  jus- 
tice's record.  The  counsel  admits  this  proposition,  but  lays 
down  the  proposition  above  stated  of  the  finality  of  justice's 
judgment;  but  in  laying  it  down  he  cites  the  Ency.  PL  & 
Prac.  Vol.  12,  672,  stating  that  where  it  appears  affirma- 
tively that  the  justice  has  acquired  jurisdiction,  "both  of  the 
subject  matter  of  the  action,  and  the  person  of  the  defendant, 
then  the  same  presumptions  are  indulged  in  faver  of  the  reg- 
ularity and  validity  of  the  proceedings  of  such  justice's  court 
as  are  extended  to  courts  of  general  jurisdiction."  That  is  a 
correct  statement  of  the  law  and  is  so  laid  down  in  Shank  v. 
Toicn^  43  W.  Va.  242.  But  note,  that  authority  demands 
that  there  1x5  jurisdiction  of  the  i)erson  and  subject  matter. 
There  is  no  jurisdiction  over  Huldah  Alvis  for  want  of  no- 
tice. Therefore,  the  order  of  the  county  court  appointing 
Johnston  a  committee  is  void,  and  was  not  evidence. 

There  is  another  reason  why  the  county  court  order  is 
abortive.  The  record  shows  that  whilst  the  justice  declared 
Huldah  Alvis  insane,  he  did  not  find  that  she  should  be  con- 
fined in  a  hospital  for  the  insane,  did  not  commit  her  to.  the  * 
jail,  did  not  place  in  or  commit  her  to  the  custody  of  the 
sheriff,  nor  turn  her  over  to  any  person  to  l)e  kept  and  cared 
for  as  provided  in  section  10,  chapter  58,  Code;  but  left  her 
in  the  exercise  of  freedom  of  her  person  until  a  committee 
should  be  appointed,  and  ordered  that  then  she  l)e  turned 
over  to  such  committee,  and  ordered  her  then  into  his  cus- 
tmly.  Now,  the  justice  under  said  section  exercises  a  si)ecial, 
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a  limited,  jurisdiction,  having  for  its  sole  and  only  purpose 
the  finding  of  lunacy  for  committment  to  the  hospital  for  in- 
sane. His  jurisdiction  goes  no  further.  In  thi§  case  he  ex- 
ercised, not  that  jurisdiction,  but  assumed  a  general  juris- 
diction to  pass  on  the  question  of  insanity,  not  for  the  pur- 
pose of  confining  the  lunatic  in  a  hospital  for  detention  and 
cure,  but  simply  in  order  that  a  committee  might  be  ap- 
pointed for  her.  He  could  hold  no  inquest  for  such  purpose. 
The  law  authorized  him  to  find  insanity,  and  further,  as  part 
of  his  judgment,  to  commit  to  the  hospital.  For  this  reason 
it  does  seem  to  me  that  the  justice's  finding  is  wholly  abor- 
tive to  warrant  the  appointment  of  a  committee.  Harrison 
V.  Garrett  86  Va.  763,  (11  S.  E.  123.) 

Another  question  is  presented  in  the  case.  The  record 
does  not  show  that  the  entry  of  the  defendant  was  within 
two  years  next  before  the  suit  as  required  by  Code,  chapter 
50,  section  211.  A  justice  under  this  section  cannot  give 
judgment,  unless  the  entry  was  within  two  years  next  before 
the  suit.  But  it  is  contended  that  the  defendant  has  to  prove 
this  as  a  matter  of  defense  as  under  the  ordinary  statute  of 
limitation  he  must  plead  the  statute  and  'sustain  his  plea. 
The  defendant  contends  that  the  plaintiff  carries  the  burden 
of  showing  the  entry  within  such  two  years.  The  jurisdiction 
of  the  justice  under  this  statute  is  a  si)ecial  and  limited  one, 
conferred  by  the  statute,  and  we  think  that  the  plaintiff  must 
show,  not  only  an  entry,  but  an  entry  within  two  years  before 
the  suit.  It  is  a  part  of  the  very  letter  of  the  statute  giving 
the  action,  not  the  general  statute  of  limitations.  In  liil- 
UngHley  v.  Stutler^  52  W.  Va.  92,  the  syllabus  says  that: 
"To  sustain  an  action*  of  unlawful  entry  and  detainer,  the 
plaintiff  must  show  that  his  right  of  action  accrued  within.three 
years  from  the  commencement  of  his  action,  otherwise  he 
will  be  remitted  to  his  action  of  ejectment."  I  cannot  say 
that  the  point  of  where  rests  the  burden  of  proof  in  this 
matter  was  exactly  decided,  but  the  language  just  quoted  im- 
ports it. 

Judgment  reversed  and  action  dismissed. 

Rei\r><t(l  and  Dlstiu-'o^ii  L 
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CHARLESTON 

Crawford's  Admr.  r.  Turner's  Admr.  et  al. 

Submitted  Sei)tehil)er  11,  1905.       Decided  January  23,  1906. 

1 .     H  EiRs  —Ihht  of  A  n  rt'Mor —  IJabiUty . 

There  is  no  personal  liability  upon  an  heir  for  the  debts  of  his 
ancestor,  but  bv  section  3  of  chapter  80,  Code,  all  real  estate  of  any 
person,  as  to  which  he  may  die  intestate,  is  made  assets  for  the 
payment  of  his  debts,  and  all  lawful  demands  a<rainst  his  estate, 
in  the  order  in  which  the  personal  estate  of  a  decedent  is  directed 
to  bo  applied,     (p.  (>02.) 

^ .     Heirh — l)f  ht  of  A  h rtfttor —  Li((biUty . 

But  while  the  heir  is  not  personally  liable  for  the  debts  of  his 
ancestor,  yet  if  real  estate  descend  to  him  from  his  ancestor,  and 
he  sells  and  conveys  the  same,  he  then  becomes  personally 
liable  to  thecreditors  of  his  ancestor  for  the  value  of  the  real  estate 
so  descended,     (p.  G03.) 

•3.     F^QUiTY — Jttn'mli'f'iion . 

Equity  has  no  jurisdiction  to  entertain  a  bill  on  behalf  of  a  gen- 
eral creditor  of  a  deceased  person  to  enforce  a  purely  legal  de- 
mand, unless  it  is  shown  that  the  creditor  has  exhausted  his  legal 
remedy,  or  that  such  remedy,  for  some  sufficient  cause,  would  be 
inadequate  or  unavailing,     (p.  60,3.) 

4.  Demurrer — Bill—DeredenVs  Propertp. 

Where  a  bill  in  equity  is  filed  by  a  genenil  creditor  against  the 
administrator  and  heirs  of  a  deceased  person,  which  does  not  seek 
to  charge  the  real  estate  of  which  the  intestate  died  seized,  and  to 
subject  the  same  to  the  payment  of  his  debts,  it  is  bad  on  de- 
murrer, if  it  fails  to  show  that  there  are  assets  in  the  hands  of 
the  administrator  to  be  administered.  And  if  such  bill  is  filed 
to  subject  the  real  estate  of  such  decedent,  it  must  be  upon 
behalf  of  the  plaintiff  and  all  other  creditors,  and  it  must  ap- 
pear that  the  personal  property  is  insufficient  to  pay  the  debts. 
(p.  603.) 

5.  Equity — Lmbility  <f  Hnrs. 

An  heir  may  be  sued  in  equity  by  any  creditor  to  whom  a  debt 
is  due,  for  which  the  estate  descended  is  liable,  or  for  which  the 
heir  is  liable  in  respect  to  such  estate.  And  no  action  at  law  can 
be  maintained  against  such  heir  for  any  matter  for  which  there 
may  be  redress  by  such  suit  in  equity,     (p.  603.) 

Appeal  from  Circuit  Court,  .Jefferson  County. 

Bill   by  David  Crawford's  administrator  against  William 
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F.  Turner's  administrator  and  others.     Decree  for  plaintiff, 
and  defendant  Albert  F.  Davis  appeals. 


Berersed. 


Trapxell  &  McDonald,  for  appellant. 
Forrest  W.  Brown,  for  appellee. 


Sanders,  Judge: 

David   Crawford   died,   many   years  ago,    in   the   county 
of  Prince  Georije,  Md.,  unmarried  and  without  lawful  issue, 
and  it  was  supposed  at  the  time,  intestate.     After  his  death, 
his  personal  estate  was  distributed  among  his  nearest  of  kin, 
one  of  whom  was  William  F.  Turner,  a  resident  of  Jefferson 
county,  in  this  State.     Before  the   administration   of  Craw- 
ford's estate  had   been  completed,  Turner   died,  and  the  re- 
mainder of  his  distributive  share  was  paid   to   his  adminis- 
trator.    Some  years  after   the  death  of  Crawford,  and  after 
the  distribution  of  his  estate,  his  will,  bearing  date  October 
25,    1859,  was   discovered,    and    probated    in   the   Orphan's 
Court    of   Prince    George    County,    Md.,   on   the   16th   of 
August,  1861.      Authenticated   copies  of  the  will  were   re- 
corded  in  the   county  of  (Jlarke,  Virginia,  on  the    12th  day 
of  December,   1881,    and  in  Jefferson  county,  this  State,  on 
the  20th  of  October,  1886,  on  which  last  named  date  J.  Gar- 
land Hurst,  sheriff  of  Jefferson  county,  qualified  as  admin- 
istrator,   with    the   will   annexed,  of  David  Crawford,    de- 
ceased. 

'  Turner  was  not  one  of  the  beneficiaries  under  the  will  of 
Crawford,  and  in  October,  1886,  the  administrator  of  Crawford 
filed  a  bill  in  equity  in  the  circuit  court  of  Jefferson  coun- 
ty against  the  administrator  and  heirs  of  Turner,  and 
others,  to  recover  the  value  of  certain  slaves  and  moneys, 
which  he,  Turner,  in  his  life  time,  and  his  administrator 
after  his  death,  had  received  from  Crawford's  estate, 
under  the  supposition  that  he  was  one  of  Crawford's  dis- 
tributees. 

There  are  many  reasons  assigned  why  the  decree  of  the 
circuit  court  should  Ixi  reversed,  but  it  will  only  be  necessary 
to  review  the  action  of  the  court  in  overruling  the  demurrer 
to  the  bill.  The  bill  charges  that  Turner  died  intestate,  and 
that  his  heirs  at  law  are  two  daughters,  Ellen  Bierne,  wife 
of  John  S.  Saunders,    and  Sydney  Turner,    wife   of  Daniel 
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Swan,  to  whom  descended  from  their  father  real  estate  of 
greater  value  than  the  claim  sought  to  be  recovered,  and  it 
also  charges  that  Ellen  Bierne  Saunders  has  property  and 
estate  in  Jefferson  county,  consisting  of  a  valuable  tract  of 
land.  Since  the  institution  of  this  suit,  Ellen  Bierne  Saun- 
ders died  testate,  and  by  supplemental  bill,  her  devisees, 
being  her  four  children,  are  made  parties.  And,  also, 
during  the  pendency  of  the  suit,  Nathan  S.  White,  adminis- 
trator of  Turner,  departed  this  life,  and  Joseph  Trapnell 
qualified  as  his  administrator,  with  the  will  annexed,  and  Al- 
bert S.  Davis,  sheriff  of  Jefferson  county,  was  appointed  ad- 
ministrator d.  b.  n.  of  Wm.  F.  Turner,  deceased,  and  by 
another  supplemental  bill,  they  were  brought  before  the 
court.  While  the  bill  alleges  that  real  estate  descended  from 
Turner  to  his  heirs,  yet  it  does  not  state  that  this  real  estate 
which  descended  is  the  land  sought  to  be  subjected  in  this 
suit,  and  it  does  not  show  where  the  real  estate  is  situated, 
whether  in  the  county  in  which  the  suit  is  brought,  or  not,  or 
if  disposed  of,  what  disposition  was  made  of  it.  It  is  true 
it  is  averred  that  Ellen  Bierne  Saunders  is  the  owner  of  a 
tract  of  land,  situated  in  Jefferson  county,  but  it  nowhere 
appears  how  she  became  the  owner  of  this  land,  whether  by 
inheritance  from  her  father,  or  otherwise.  The  real  estate 
of  any  person  who  dies  intestate,  by  section  3,  chapter  86, 
Code,  is  made  assets  for  the  payment  of  the  decedent's  debts, 
and  by  section  5,  chapter  86,  Code,  the  heir  is  only  made 
liable  to  the  extent  of  assets  descended,  and  liable  to  be  sub- 
jected to  discharge  the  ancestral  obligations,  and  only  then 
is  such  heir  liable  when  he  has  sold  the  estate.  If  the 
assets  remain  in  kind,  unsold,  there  is  no  liability  upon  the 
heir,  but  the  assets  are  liable  to  subjection.  Is  the  proiierty 
which  the  bill  says  descended  from  Turner  to  his  heirs  still 
held  ])y  them?  If  so,  it  must  be  subjected,  and  there  is  no 
liability  upon  the  heirs;  and  if  not,  and  it  has  been  sold  by 
the  heirs,  the  bill  must  so  charge  Ixjfore  liability  can  l)e 
fixed  upon  them.  The  property  of  the  heirs  of  Ellen  Bierne 
Saunders,  situated  in  Jefferson  county,  certainly,  under  the 
allegations  of  the  bill,  cannot  l)e  subjected  to  the  payment  of 
the  debts  of  the  ancestor,  l^ecause  it  does  not  appear  that  this 
is  the  land  that  descended,  or  that  the  real  estate  which  did 
descend  to  them  has  been  sold  or  disposed  of,  and,  therefore, 
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it  fails  to  charge  a  liability  upon  the  heirs.  Section  6,  chap- 
ter 86,  Code,  provides  that  an  heir  or  devisee  may  be  sued 
in  equity  by  any  creditor  to  whom  a  debt  is  due,  for  which 
the  estate  descended  or  devised  is  liable,  or  for  which  the 
heir  or  devisee  is  liable,  in  respect  to  such  estate.  It  will, 
therefore,  be  observed  if  the  estate  descended  or  devised  is 
liable  to  be  charged  with  a  debt,  the  heirs  or  devisees  may  be 
sued  in  equity,  and  the  particular  estate  subjected  to  satisfy 
the  same;  but  if  the  estate  has  been  sold  by  the  heir  or  devi- 
see, then  such  heir  or  devisee  is  liable  in  respect  \fi  such 
estate  to  the  extent  and  value  of  the  estate  inherited  or  de- 
vised. 

This  bill  not  being  maintainable  to  subject  the  land  of  the 
heirs  in  JeflFerson  county,  for  the  reasons  given,  then  can  it 
be  maintained  as  a  bill  of  a  creditor  against  the  administra- 
tor of  the  estate  of  Turner?  This  must  be  answered  in  the 
negative,  upon  the  authority  of  TIale  v.  WJute^  et  cU.^  47 
W.  Va.  700:  "A  general  creditor  of  a  deceased  person  can- 
not sustain  a  bill  in  equity  on  a.  purely  legal  demand,  unless 
he  shows  that  he  has  exhausted  his  legal  remedy,  or  that 
such  remedy,  for  some  good  cause,  would  be  inadequate  or 
unavailing."  Not  only  is  this  so,  but  the  bill  makes  no 
charge  against  the  administrator,  and  only  asks,  in  the 
prayer,  for  a  settlement  of  his  administration  accounts.  It 
is  not  claimed  that  the  administrator  has  any  funds  in  his 
hands,  whatever,  out  of  which  the  plaintiff's  debt  could  be 
paid,  nor  is  the  bill  filed  under  section  7,  chapter  86,  Code, 
where  it  is  provided  that  if  the  personal  estate  is  insufficient 
for  the  payment  of  the  debts  of  the  decedent,  that  a  creditor 
may  institute  and  prosecute  a  suit  on  behalf  of  himself  and 
the  other  creditors.  The  bill  is  not  filed  on  behalf  of  the 
plaintiff  and  the  other  creditors;  it  does  not  charge 
that  the  i>ersonal  estate  is  insufficient  to  pay  the  debts; 
in  short,  it  says  nothing  in  reference  thereto,  whether 
there  is,  or  is  not,  such  estate,  and  it  does  not  seek  to  sell 
real  estate  of  which  Turner  died  seized.  But,  as  has  been 
noted,  the  bill  does  aver  that  real  estate  descended  from 
Turner  to  his  heirs,  but  it  does  not  seek  to  charge  and  sell 
this  land  so  descended,  but  the  prayer  is  to  sell  the  land  of 
the  heirs  of  Ellen  Bierne  Saunders.  In  Hale  v.  Whlte^  su- 
pra^ the   remedies  of  the   creditor   of  the  deceased   person 
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are  giv^en  as  follows:  "(1)  An  action  at  law  against  the  per- 
sonal representative.  Section  19,  chapter  85,  Code.  (2)  A 
separate  bill  in  chancery  to  compel  payment  of  his  indi- 
vidual debt  out  of  the  funds  in  the  hands  of  the  personal 
representative,  and  discover  the  funds  or  estate  liable  to 
the  payment  thereof.  Story,  Eq.  PI.  sees.  99-102;  2  Tuck. 
Bl.  Com.,  425;  W/u'fe  v.  BmiHUfer^a  Ex'rn^  1  Wash.,  (Va.), 
168;  DuvaVs  E/ r  v.  Treufs  Dt-vtseex,  6  Munf.  29;  Clai^h 
V.  WM>,  2  Hen.  &  M.  8.  (3)  A  bill  in  behalf  of  himself 
and  other  creditors  to  ascertain  and  distribute  both  the 
real  and  personal  estate.  This  is  subject  to  the  right  of  the 
peisonal  representative  to  bring  such  suit  within  six  months 
from  his  qualification.  Section  7,  chapter  86,  Code.  (4)  A  bill 
against  an  heir  or  devisee  l)ecause  of  assets  by  descent.  Sec- 
tion 6,  chapter  86,  LV 

It  suffices  to  say  that  the  plaintiff's  bill  does  not  come  within 
either  of  the  above  classifications.  The  circuit  court  erred  in  ov- 
erruling the  demurrer.  We  therefore  reverse  the  decrees  com- 
plained of,  and  remand  the  cause,  with  leave  to  the  plaintiff 
to  amend  his  bill,  if  he  so  desires. 

Revemed, 


CHARLESTON 

Dudley  v.  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co. 

Submitted  January  11, 1906.     Decided  January  23, 1906. 

Common  Cariher — Inspection —  Conversion . 

An  inspection  of  property  shipped  by  a  common  carrier  in  sealed 
cars,  unauthorizedly  permitted  by  such  carrier,  at  the  point  of 
destination,  in  consequence  of  which  the  consignor  who  ^as  also 
the  consignee,  was  prevented  from  consummating  a  contemplated 
sale  thereof,  does  not  amount  to  a  wrongful  delivery  by  the  com- 
mon carrier,  so  as  to  make  it  liable  for  the  value  of  the  property, 
as  for  a  conversion  thereof,     (p.  GOT.) 

Common  QKniiiv.K—PerisJuible  Prop<r(i/. 

If,  in  such  case,  the  property  is  perishable  and  decaying,  and  the 
owner,  upon  being  notified  of  the  danger  of  its  loss,  relying  upon 
the   unauthorized   inspection   as    constituting  a  conversion,  gives 
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notice  of  his  abandonment  of  the  property  and  intention  to  claim 
the  value  thereof,  the  carrier  may  sell  the  same  on  account  of  the 
owner,  deduct  his  charges  from  the  proceeds  of  sale  and  will  be  lia- 
ble for  the  balance  thereof  only.     (p.  608.) 

3.     Attachment —F(t/m|^n  Corporation. 

When  in  a  suit  against  a  foreign  corporation,  in  which  its  property 
has  been  attached  and  afterwards  released  by  the  giving  of  a  bond, 
pursuant  to  statutory  provisions,  the  defendant  appears  and  makes 
defense  and  a  personal  decree  is  rendered  against  it  for  an  amount 
which  it  has  previously  tendered  on  account  of  the  demand  set  up 
in  the  bill,  but  not  paid  into  court,  it  is  error  to  dismiss  the  attach- 
ment and  decree  a  release  of  the  bond.     (p.  009.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Lysander  Dudley  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company  and  others.  From  the  decree^ 
plaintiff  appeals. 

Jie  versed  In  part, 

V.  B.  Archer  and  Wm.  Beard,  for  appellant. 
John  F.  Hutchinson,  for  api)ellees. 

POFFENBARGER,  JUDdB! 

Lysander  Dudley  has  apx)ealed  from  a  decree  of  the  circuit 
court  of  Wood  county,  in  a  suit  instituted  by  him  against 
the  Chicago,  Milwaukee  and  St.  Paul  Kailway  Company,  be- 
cailse  it  allows  him  a  smaller  amount  than  he  claimed,  and, 
although,  decreeing  the  payment  of  money  to  him,  discharged 
the  attachment  and  released  the  bond,  given  for  the  forth- 
coming of  the  attached  property,  certain  railroad  cars,  seized 
at  Wheeling  and  Huntington. 

The  bill  sought  a  decree  for  the  value  of  two  car  loads  of 
apples,  shipped  by  the  plaintiff  over  the  Baltimore  and  Ohio 
South-western  Railway  and  connecting  lines  to  Elgin,  111.,  . 
and  consigned  to  the  plaintiff  himself,  with  directions  to 
notify  J.  W.  Sharp,  of  Chicago,  111.,  of  the  arrival  of  the 
cars  at  their  destination.  Expecting  Sharp  to  accept,  and 
pay  for,  the  apples,  plaintiff  had  made  drafts  upon  him  for 
their  value,  as  per  contract,  attached  the  bills  of  lading  to 
them,  and  discounted  them  at  the  First  National  Bank  of 
Parkersburg,  and  said  bank  caused  them,  in  due  course 
of  business,  to  be  presented  for  payment  at  the  office  of 
Sharp. 

Upon  notice  of  the  arrival  of  the  cars,  Sharp's  agent  was 
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allowed  to  inspect  the  apples,  without  producin^^  the  bills  of 
lading  or  showing  any  title  or  right  to  the  possession  of 
them.  Sharp  had  not  then  paid  the  drafts,  nor  did  he  after- 
wards do  so.  His  agent  reported  that  the  apples  were  not 
such  as  the  plaintiff  had  agreed  to  deliver.  He  immediately 
notified  Dudley,  and,  presumably  the  railway'  company  also, 
for  very  soon  afterwards  the  agent  of  the  company  notified 
Dudley,  by  telegraph,  of  Sharp's  refusal,  and  called  upon 
him  to  arrange  for  disix)sition  of  the  apples,  and  continued, 
by  subsequent  dispatches,  from  October  24,  1899,  until  No- 
vember 3,  1899,  to  demand  that  he  take  care  of  them.  Xotice 
of  the  intention  of  the  railway  company  to  have  them  sold  was 
given  Octol)er  28th.  The  last  telegram,  dated  November  3nJ, 
notified  him  that  the  apples  were  rotting  on  the  track,  and 
closed  with  the  inquiry,  "shall  we  sell  for  your  account?*' 
To  this  Dudley  replied  as  follows:  *'Have  made  claim 
against  Baltimore  &  Ohio  South-western  Kailroad  for  full 
value  of  cars;  they  were  wrongfully  delivered.  If  you  sell  it 
will  be  as  agent  of  the  Company  and  for  its  Ijenefit."  After 
a  futile  attempt  to  sell  the  apples  at  Elgin,  the  railroad  com- 
l)any  shipped  them  to  Chicago,  where  they  were  sold  for  the 
sum  of  S397.93,  which,  after  deducting  freight  charges  of 
$144.84:,  paid,  except,  as  to  its  own,  by  the  defendant,  ui^on 
the  guaranty  of  the  B.  &  O.  S.  W.  Ry.  Co.,  left  §253. l>9, 
which  was  tendered  to  the  plaintiff,  but  refused  by  him,  be- 
cause he  claimed  a  larger  amount. 

The  theory  of  his  claim,  then  presented,  afterwards  asserted 
by  this  suit,  and  now  urged  here,  as  one  ground  of  error  in 
the  decree,  is  that  the  conduct  of  the  defendant  railway  com- 
pany, amounted,  in  law,  to  a  conversion  of  the  apples  to  its 
.  own  use.  The  argument  to  sustain  this  position  treats  the 
inspection,  allowed  to  Sharp's  agent,  as  an  unauthorized  de- 
livery of  the  property  to  him.  That  a  common  carrier  is 
liable  for  a  wrongful  delivery,  if  in  any  way  at  fault,  is  per- 
fectly clear.  Such  act  may  be  treated  as  a  convei*sion. 
Common  carriers  are  bound  to  exercise  the  highest  degree  of 
care  in  this  respect.  ''No  circumstances  of  fraud,  iraiK)si- 
tion  or  mistake  will  excuse  the  common  carrier  from  res|)onsi- 
bility  for  a  delivery  to  the  wrong  person."  Hutchinson  on 
Carriers,  S  344.  To  the  same  general  effect,  see  J^enmyf- 
nnda  li.  7?.  Co,  v.  ConOHerclal  Bank^   123  U.  S.  727,  and 
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Indianapolis  and  St,  L.  H.  H.  Co.  v.  Hei^idim^  81  111.  143, 
cited  by  counsel  for  appellant.  Of  course  this  general  rule, 
like  all  others,  may  be  subject  to  some  slight  apparent  excep- 
tions, which  need  not  be  noticed  here.  But,  if  there  was 
no  delivery,  the  rule  of  law  relied  upon  has  no  application. 
The  property  was  never  out  of  the  possession  of  the  defendant, 
until  sold,  or  removed  for  sale,  sometime  after  the  inspec- 
tion. Sharp's  agent  was  simply  permitted  to  enter  the  cars, 
set  barrels  out  in  his  wagon,  open  them  and  examine  the 
apples.  Then  they  were  put  back  in  the  car  and  it  was  re- 
sealed  by  the  agent.  It  may  l)e  true  that  he  had  no  right  to 
do  so,  and  that  the  defendant  did  wrong  in  permitting  the 
inspection,  no  evidence  of  title  or  right  to  possession  having 
been  shown,  but,  it  is  a  non  sequitur^  to  say,  upon  these 
facts,  there  was  a  delivery.  It  may  have  l^een  an  unauthor- 
ized act  of  dominion  over  the  property,  but  whose  act  was 
it?  Clearly  that  of  the  railroad  company,  for  the  property 
was  still  in  its  actual  and  legal  custody.  It  never  parted 
with  its  iK)ssession.  Not  every  wrongful  act  on  the  part  of 
a  common  carrier,  authorizes  an  action  against  it  as  for  a 
conversion.  Where  goods,  intrusted  to  a  common  carrier, 
are  injured  only,  the  owners  remedy  is  for  damages  for  the 
injury,  not  their  value.  Hutch.  Com.  Car.  §  770^/.  For 
delay  in  delivery,  the  action  must  be  for  damages,  resulting, 
not  the  value  of  the  proi)erty.  Hutch.  Com.  Car.  §  328; 
Ryhmd  and  Ranhin  v.  C\  cfe  O,  Ry,  Co.^  55  W.  Va.  181. 
What  is  the  nature  of  the  plaintiflf's  injury  here?  Inspec- 
tion did  not  injure  the  proi)erty,  so  far  as  disclosed.  It  pre- 
vented the  consummation  of  a  sale  to  Sharp.  Can  that 
constitute  the  basis  of  an  action  for  the  value  of  the  property  ? 
That  it  could  not  is  so  obvious  that  no  such  claim  is  made, 
and  this  branch  of  the  contention  is  founded  upon  the  ex- 
tremely fanciful  theory  of  a  technical  delivery,  for  which  no 
authority  has  been  found. 

Claim  for  the  value  of  the  property,  as  for  a  conversion 
thereof,  is  also  predicated  upon  the  sale  of  it.  Whether  sale 
could  have  been  made  for  the  charges  for  carriage,  without 
a  judicial  proceeding  by  way  of  enforcement  of  the  lien, 
seems  not  to  have  been  raised.  That  depends  upon  whether 
there  is  an  Illinois  statute  authorizing  such  sale.  But  it  is 
said  sale  could  not  be  made  therefor  in  this  instance  because 
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the  B.  &  O.  S.  W.  Ry.  Co.  had   guaranteed   the   charges. 
But  if  that  agreement  was  a  mere  guaranty,  and  not  an  abso- 
lute undertaking  to  pay,  it  was  the  duty  of  the  defendant 
company  to  collect  its  charges  on  the  delivery  of  the  prop- 
erty.    If  by  due  diligence  it  could  not  do  so,  it  might  fall 
back  upon  the  guaranty.     However  this  may  be,  there  was 
a  clear  and  undoubted  right  of  sale  in  the  defendant  upon 
another  ground.     The  property  was  perishable,  and  was  then 
decaying  and  tecoming  less  valuable  every  day.     The  owner 
having  failed  in  the  effort  to  make  sale  of  the  apples,  as  he 
expected,  neglected  to  take  them  out  of  the  i)ossession  of  the 
company  and  take  care  of  them.     More  than  that,  his  tele- 
gram  of   Noveml)er  3,  1899,  could  be  construed  as  nothing 
more  nor  less  than  a  notification  that  he  would  treat  the  ap- 
ples as  the  property  of  the  railroad  company,  sue  for  their 
value  and  leave  them  in  the  hands  of  the  company.     This 
he  had  no  right  to  do,  as  has  been  shown.     What  could  the 
defendant  do  under  the  circumstances?     Could  it  allow   the 
property  to  decay?     Perhaps  it  was  under  no  duty  to  protect 
the  plaintiff  from  a  loss  of  his  own  making.     This  we  do  not 
decide,  but  a  clear  and  undoubted  right  it  did  have  to  sell 
the  property  under  such  circumstances,  and,  after  deducting 
its  charges,  pay  the  residue  of  the  proceeds  to  the  owner. 
It  was  still  the  custodian  of  the  plaintiff's  property  and  bound, 
as  such,  to  do  whatever  was  necessary  to  mitigate  and  pre- 
vent, as  far  as  possible,  the  natural  loss,  incident  to  the  decay 
of  fruit,  "Where  the  goods  are  of  a  perishable  character  and 
the  consignee  will  not  accept  them,  or  there  are  other  reasons 
requiring  a  sale  without  delay,  the  carrier  may  l3e  justified 
in  selling  the  goods  because  of  the  necessity  of  the  particular 
case."     Elliott  R.  R.  §  1571. 

"But  while  in  the  possession  of  the  goods  in  the  character 
of  carrier,  he  also  stands  for  many  purposes  in  the  relation  of 
agent  for  the  owner;  and  it  is  a  general  rule  of  law  that, 
although  the  powers  of  agent  are  ordinarily  limited  to  the 
purposes  for  which  they  are  employed,  yet  that  emergencies 
may  arise  in  which,  from  the  necessities  of  the  case,  an 
agent  may  be  justified  in  assuming  extraordinary  powers; 
and  that  his  acts,  done  fairly  and  in  good  faith  under  such 
circumstances,  though  entirely  beyond  the  scope  of  his  ordi- 
nary powers,  may   be   binding  upon   his   principal.     Such 
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emergencies  sometimes  occur,  in  the  course  of  the  business 
of  the  carrier,  in  which  he  becomes  the  agent  of  all  con- 
cerned, and  in  which  his  acts,  in  the  exercise  of  a  sound  dis- 
cretion, will  be  binding  upon  all  the  parties  in  interest;  and, 
if  the  necessities  of  the  case  require  that  the  goods  be  sold, 
he  not  only  may  sell,  but  it  becomes  obligatory  upon  him  to 
do  so,  for  the  benefit  of  the  owmer.  If,  for  instance,  the  con- 
signee refuse  to  accept  the  goods,  and  they  are  of  a  perisha- 
ble character,  and  if  stored  would,  from  rapid  decay,  be 
totally  lost  to  the  owner,  it  would  be  the  duty  of  the  carrier 
to  sell  them  on  his  account;  and  the  same  rule  would  apply 
if,  from  any  cause,  it  became  impossible  to  deliver  the  goods 
according  to  the  directions  of  the  owner  or  bailor,  or  to 
return  them  before  they  would  inevitably  i)erish  from  such 
inherent  tendency,  from  damage  received  by  them  in  the 
transit,  or  from  any  other  cause."  Hutchinson  on  Carriers, 
§432. 

If,  as  to  the  property  so  left  on  its  hands,  the  railway  com- 
pany is  to  be  regarded  as  a  warehouseman,  its  right  to  sell 
the  same,  to  prevent  loss  by  the  decay  thereof,  is  equally 
clear.  Any  kind  of  imminent  danger  of  loss  or  destruction 
will  justify  a  sale  in  such  case.  Rea^8  Admx,  v.  Trotter^  26 
Grat.  585;  Jordan  v.  Shireman^  28  Ind.  136. 

The  court  erred,  however,  in  discharging  the  attachment 
and  declaring  the  bond  released.  Upon  what  theory  this 
was  done  is  not  apparent,  unless  it  was  that  the  defendant 
had  not  only  submitted  itself  to  a  personal  decree  by  appear- 
ing and  defending,  but  had  also  tendered  the  amount  of  the  de- 
cree, except  the  interest,  before  suit  was  brought.  No  money 
was  paid  into  court.  The  effect  of  a  tender,  when  kept 
good,  only  prevents  recovery  of  interest  and  costs.  It  does 
not  pay  the  debt  nor  extinguish  it.  The  defendant  is  a  for- 
eign corporation,  against  which  the  plaintiff  had  the  right  to 
proceed  by  attachment,  for  the  sole  reason  that  it  is  such  a 
corporation.  The  bound  taken  under  the  attachment  afforded 
security  for  the  payment  of  the  amount  of  the  decree,  either 
absolutely  or  to  the  extent  of  the  value  of  the  property  at- 
tached. It  was  a  security  regularly  and  properly  obtained^ 
so  far  as  this  record  discloses.  That  the  defendant  is  amply 
able  to  pay  several  thousand  times  the  amount  of  the  decree, 
constitutes  no  reason  for  releasing  the  security  and  sending 
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the  plaintiff  to  a  foreign  jurisdiction  to  procure  satisfaction 
of  his  personal  decree,  in  case  the  defendant  should  see  fit  to 
require  him  to  do  so. 

For  this  error,  so  much  of  the  decree  appealed  from  as 
dismissed  the  attachment  and  released  the  bond  must  be 
reversed,  annulled  and  set  aside;  but  in  all  other  respects  it 
will  be  affirmed,  with  costs  iq  this  Court  to  the  appellant,  as 
the  party  substantially  prevailing. 

Reversed  in  part. 


CHARLESTON 

Hartigan  v.  Hartigan. 

Submitted  June  12,  1905.     Decided   January  23,  1906. 

Husband  and  WiFE^Gontraet  of  Separation — Cancellation. 

A  contract,  between  a  husband  and  wife  in  an  a^eement  for 
separation  and  the  conveyance  of  the  wife's  property  to  the  hus- 
band, will  be  cancelled  and  annulled  at  the  suit  of  the  wife,  un- 
less it  clearly  appears  to  be  fair,  just,  equitable  and  whoUv  free 
from  exception,     (p.  616.) 

Husband  and  Wipe — Contract  of  Separation — Cancellation, 

In  a  suit  by  a  wife  for  divorce  from  bed  and  board  and  the  cancel- 
lation of  a  contract  between  herself  and  husband  for  a  perpetual 
separation  and  an  agreement  on  her  part  to  convey  forthwith  in 
fee  to  the  husband  her  real  estate  of  the  value  of  $10,000  or  $12,000, 
in  consideration  that  the  wife  have  full,  absolute  and  complete  cus- 
tody and  control  of  their  five  children,  the  husband  to  have,  use  and 
occupy  certain  rooms  in  the  house  so  conveyed  to  him;  the  wife  and 
children  to  have,  use  and  occupy  the  residue  of  the  house,  and 
the  wife  to  provide  food  and  clothing  for  said  children  and  pay 
all  necessary  expenses  for  supporting  them  in  their  said  home, 
including  the  expenses  of  their  education  in  the  local  schools, 
the  husband  to  pay  the  wife  $50  per  month  for  the  purpose  of 
such  support  and  expenses,  said  * 'agreement  to  remain  in  full 
force  and  effect  until  the  youngest  child  shall  reach  her  majority." 
Held:  Such  agreement  is  unfair,  unjust  and  inequitable  and  should 
be   cancelled,     (p.  617.) 

(Cox,  Judge,  Absent.) 
Appeal  from  Circuit  Court,  Mononi^alia  County. 
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Bill  by  Mary  V.  Hartigan  against  James  W.  Hartigan. 
Decree  for  plaintiff,  and  defendant  appeals. 

A  finned. 

Henry  M.  Russell  and  Goodwin  &  Reay,  for  appel- 
lant. 

W.  S.  Meredith  and  Lazzelle  &  Stewart,  for  ap- 
pellee. 

McWhorter,  President: 

At  the  January  rules,  1902,  Mary  V.  Hartigan  filed  her 
bill  in  equity  in  the  clerk's  office  of  the  circuit  court  of 
Monongalia  county  against  James  W.  Hartigan,  her  hus- 
band, praying  for  a  divorce  a  mensa  et  tkoro^  for  alimony, 
and  the  custody  of  their  five  children;  that  the  cause  remain 
on  the  docket  that  she  might  in  due  time  according  to  law  have 
a  divorce  a  vinculo  mati'im^iii^  and  for  the  further  purpose 
of  setting  aside  and  annulling  a  contract  and  agreement 
between  herself  and  her  husband,  which  contract  is  as 
follows: 

"This  agreement  made  this  11th  day  of  October,  1899,  by 
and  between  James  W.  Hartigan  and  Mary  V.  Hartigan,  his 
wife,  Witnesseth:  That  whereas  said  parties  have  agreed 
to  separate  from  bed  &  board  and  otherwise  dissolve  their 
martial  relations  as  hereinafter  set  forth,  now,  therefore, 
they  agree  to  make  disposition  of  their  property,  &c.,  &  ad- 
just their  future  relations  toward  each  other  &  their  children 
as  follows: 

"1.  The  said  Mary  V.  Hartigan  agrees  to  convey  forth- 
with, by  deed  in  fee,  to  J.  W.  Hartigan  the  house  and  lot 
now  occupied  by  them  as  their  residence,  on  Spruce  Street  in 
the  town  of  Morgantown,  West  Virginia. 

"2.  In  consideration  of  which  said  conveyance  the  said  J.  W. 
Hartigan  agrees  &  hereby  grants,  transfers  &  surrenders  to 
said  Mary  V.  Hartigan,  the  full,  absolute  &  complete  cus- 
tody &  control  of  their  five  children.  The  said  J.  W.  Harti- 
gan is  not  to  interfere  with,  command,  correct,  or  in  any 
wise  exercise  any  authority  over  or  direct  the  discipline  or 
education  of  any  of  said  children  except  by  permission  & 
at  the  instance  of  said  Mary  V.  Hartigan,  but  shall  have  the 
privilege  of  seeing  them  as   often  as  he  wishes  &  said  chil- 
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dren  shall  be  free  to  visit  him  in  his  quarters  at  said  home, 
socially  when  they  so  desire. 

"3.  Said  J.  W.  Hartigan  shall  have  the  occupancy  &  con- 
trol of  the  two  rooms  in  said  residence  heretofore  used  by 
him  as  a  bed  room  &  study  on  the  second  floor,  &  of  the  back 
parlor  as  an  office  or  other  use,  on  the  first  floor,  with  the 
use  of  the  bath  room,  &  of  the  attic  for  storage.  Said  Mary 
V.  Hartigan  shall  have  the  exclusive  occupancy  &  control  of 
the  remaining  rooms  of  said  residence  for  her  own  use  &  that 
of  her  children,  &  neither  party  shall  unnecessarily  invade  or 
seek  to  use  or  control  that  part  of  said  house  hereby  assigned 
to  the  other.  And  said  children  shall  be  kept  in  said  house  as 
their  house,  &not  be  removed  therefrom  to  any  other  quarters 
or  place  whatsoever  except  by  the  mutual  consent  and  permis- 
sion of  the  parties  to  this  agreement  previously  obtained— 
provided  only  that  this  shall  not  be  construed  to  prevent  said 
children  going  away  temporarily  on  brief  visits  in  company 
with  their  mother  or  by  her  consent. 

"4.  Said  J.  W.  Hartigan  further  agrees  to  pay  over  to 
said  Mary  V.  Hartigan,  or  place  to  her  credit  in  a  bank  of 
Morgantown,  each  month  beginning  with  this  month  of  Oc- 
tober, 1899,  the  sum  of  fifty  dollars,  out  of  which  the  said 
Mary  V.  Hartigan  shall  provide  food  and  clothing  for  said 
children  &  pay  all  necessary  expences  for  supporting 
them  in  their  said  home,  including  the  expences  of  their  edu- 
cation in  the  local  schools.  And  said  Mary  V.  Hartigan  shall 
not  contract  or  incur  any  debt  or  debts  on  said  account  of  any 
kind  or  character  whatsoever. 

"5.  The  said  J.  W.  Hartigan  shall  further  provide  decent 
&  suitable  household  &  kitchen  furniture  for  said  entire  house, 
keep  said  house  in  good  repair,  &  pay  all  other  expenceSy 
including  taxes,  water  &  gass  bills,  for  its  maintenance  as  a 
residence. 

"6.  Said  J.  W.  Hartigan  shall  not  eat  at  Uie  common 
table  of  said  family,  but  shall  make  separate  provision  for 
his  own  boarding  at  a  hotel  or  elsewhere. 

"7.  This  agreement  shall  remain  in  full  force  &  effect 
until  the  youngest  child  shall  reach  her  majority. 

"Given  under  our  hands  this  11th  day  of  October,  1899. 

*'Mary  V.  Hartigan, 
''J.  W.  Hartigan." 
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This  agreement  was  duly  acknowledged  by  the  said  J.  W. 
Hartigan  on  the  5th  day  of  September,  1901,  before  the 
clerk  of  the  county  court  of  Monongalia  county,  and  on  the 
same  day  was  proved  before  the  said  clerk  as  to  the  said 
Mary  V.  Hartigan  by  the  oaths  of  W.  P.  Willey  and  E.  H. 
Coombs,  and  admitted  to  record  in  the  office  of  the  said  clerk 
on  said  5th  day  of  September,  1901.  Plaintiff  based  her 
grounds  for  divorce  and  alimony  on  cruel  and  inhuman  treat- 
ment of  her,  and  abandonment  and  desertion  by  the  defendant. 
The  defendant  answered  the  bill  denying  all  its  material 
allegations,  to  which  the  plaintiff  replied  generally.  The 
depositions  taken  by  the  plaintiff  and  the  defendant  are  very 
voluminous,  constituting  over  nine  hundred  pages  of  the 
record  in  this  cause. 

The  cause  was  brought  on  to  be  heard  on  the  23d  day  of 
June,  1902,  when  the  court  decreed  that  plaintiff  be  divorced 
from  bed  and  board  from  her  husband,  said  defendant,  and 
that  they  be  perpetually  separated;  that  plaintiff  be  there- 
after perpetually  and  fully  protected  in  her  person  from 
said  defendant  and  in  all  her  property  and  estate  then  owned 
by  her  except  as  thereinafter  provided,  and  in  all  her  prop- 
erty and  estate  thereafter  acquired  against  any  claim  or  de- 
mand of  defendant  and  free  from  any  marital  right  or  claim 
of  the  husband;  and  a  like  provision  for  the  protection  of  the 
defendant's  property  against  plaintiflf,  except  as  thereinafter 
provided  and  in  all  property  and  estate  thereafter  acquired 
by  him,  against  any  claim  or  demand  or  estate  of  said  plain- 
tiff; and  decreed  that  said  contract  of  October  11th,  1899, 
be  set  aside,  cancelled  and  annulled;  and  further  decreed  as 
follows: 

"The  Court,  without  now  determining  what  interest,  if 
any,  the  said  defendant  has  in  the  real  estate  known  as  the 
hospital  property,  situate  on  Spruce  Street  in  Morgantown, 
Monanghalia  County,  West  Virginia,  referred  to  in  said 
contract  dated  October  11th,  1899,  and  which  was  conveyed 
to  the  said  plaintiff  by  John  Marshall  Hagans  and  James 
W.  Hartigan  by  deed  bearing  date  on  the  2nd  day  of  April, 
1897,  a  copy  of  which  is  filed  with  the  bill  in  this  cause,  and 
expressly  reserving  all  questions  as  to  the  interest  of  the  de- 
fendant in  said  property  until  the  future  order  of  this  Court, 
doth  adjudge,  order  and  decree  that  the  said   plaintiff  shall 
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have  and  hold  the  exclusive  use,  possession  and  control  of  the 
said  property  together  with  the  appurtenances  and  privileges 
thereunto  belonging  and  all  the  rents,  issues,  and  profits 
of  the  same  to  the  same  extent  and  as  fully  as  she,  the  said 
plaintiflF,  would  if  sole  owner  thereof ,  and  that  the  said  prop- 
erty shall  be  taken,  held  and  accepted  by  the  said  plaintiff  in 
lieu  of  alimony,  and  the  court  doth  reserve  for  future  order 
of  this  Court  the  question  of  the  interests  of  each  of  the 
said  parties  in  the  said  property  and  also  the  question  of 
further  alimony  to  be  granted  the  plaintiff  as  against  the  de- 
fendant. The  Court  doth  further  adjudge,  order  and  decree 
that  the  said  defendant  may,  at  his  election,  continue  in  pos- 
session of  the  said  hospital  property  for  six  months  from 
the  ris — of  this  court  upon  the  condition,  however,  that  he, 
the  said  defendant,  pay  to  the  said  plaintiff  the  sum  of  Fifty 
Dollars  per  month  for  the  use  of  said  property.  Said  Fifty 
Dollars  per  month  to  be  paid  by  the  defendant  to  the  plain- 
tiff monthly  in  advance,  and  at  the  expiration  of  the  said 
six  months  from  the  rising  of  this  court,  or  at  once,  if  the 
said  defendant  desires  not  to  continue  in  possession  thereof 
upon  the  terms  and  conditions  of  paying  Fifty  Dollars  per 
month  in  advance  to  the  said  plaintiff,  or  if  the  defendant 
undertakes  to  remain  in  possession  of  the  said  property  on 
said  terms  and  conditions  and  at  any  time  before  the  expira- 
tion of  said  six  months,  shall  fail  to  pay  to  the  said  plaintiff 
the  said  Fifty  Dollars  per  month  in  advance  for  any  month, 
then  in  either  event  the  plaintiff  upon  her  motion  may  sue 
out  of  the  Clerk's  office  of  this  Court  a  writ  of  possession  for 
said  property. 

''The  Court  doth  further  adjudge,  order  and  decree  that 
the  said  plaintiff  shall  have  the  exclusive  care,  custody  and 
control  and  shall  maintain  the  infant  female  children  of  plain- 
tiff and  defendant,  to-wit,  Elizabeth  Willey  Hartigan,  Mary 
Virginia  Hartigan,  and  Sarah  Hartigan,  and  the  said  plain- 
tiff shall  maintain,  support  and  educate  them  free  from  any 
charge  upon  defendant  further  than  that  allowed  the  plaintiff 
by  this  order  or  by  future  order  of  the  court. 

"  It  appearing  to  the  court  that  the  said  plaintiff  is  pos- 
sessed of  some  other  estate  of  her  own  in  addition  to  her  in- 
terest and  estate  in  said  hospital  property  and  that  she  asks  to 
be  permitted  to   support  and   educate  the   two  infant  male 
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children  of  plaintiff  and  defendant,  to-wit,  John  Marshall 
Hartigan  and  James  William  Hartigan,  it  is  therefore  ad- 
judged, ordered  and  decreed  that  the  said  plaintiff  may,  if 
she  so  elect,  at  her  own  expense,  undertake  the  support  and 
education  of  the  said  two  infant  male  children  and  for  that 
purpose  she  may  have  the  custody  and  control  of  them,  but 
the  court  doth  further  adjudge,  order  and  decree  that  if  the 
said  plaintiff  decline  to  so  undertake  to  support  and  educate 
the  said  two  male  children,  or  if  she  should  undertake  to  do 
so  and  .fail,  either  through  disinclination  on  her  part  or  from 
her  inability  to  control  them,  then  they  shall  be  placed  in 
the  charge  of  and  under  the  control  of  the  defendant,  and  in 
the  event  that  said  male  children  are  placed  under  the  con- 
trol of  the  defendant,  he,  the  said  defendant,  shall  be  liable 
for  their  support  and  maintenance.  The  court  doth  reserve 
the  right  to  make  such  order  in  the  future  as  shall  be  deemed 
best  for  the  control  and  maintenance  of  the  said  two  male 
infant  children  of  plaintiff  and  defendant. 

"The  Court  doth  further  adjudge,  order  and  decree  that  the 
plaintiff  recover  against  the  defendant  her  cost  by  her  in  this 
behalf  expended.'' 

From  which  decree  the  defendant  appealed,  and  says  that 
the  court  erred  in  granting  the  plaintiff  the  divorce  from  bed 
and  board  from  defendant;  and  decreeing  that  the  agreement, 
dated  the  11th  day  of  October,  1899,  be  set  aside,  cancelled 
and  annulled;  and  in  decreeing  that  the  plaintiff  should  have 
and  hold  the  exclusive  use,  possession  and  control  of  the 
property  mentioneid  in  the  decree,  together  with  the  ap- 
purtenances and  privileges  thereto  belonging,  and  the  rents, 
issues  and  profits  thereof;  and  in  decreeing  that  the  plaintiff 
should  have  the  exclusive  care,  custody  and  control  of  the 
female  children  mentioned  in  the  decree,  and  at  her  option 
should  have  the  control  of  the  two  male  children  and  the  like 
option  to  support  and  educate  them. 

Since  the  submission  of  the  cause  to  this  Court  the  death  of 
plaintiff  has  been  suggested  on  the  record.  The  testimony 
taken  in  this  case  is  very  conflicting;  and  as  touching  the  al- 
legations of  cruelty  the  evidence  is  sufficient  to  warrant  the 
circuit  court  in  granting  the  divorce  from  bed  and  board. 
Counsel  for  defendant  contends  that  it  may  fairly  be  said 
that  the  evidence  for  the  plaintiff  does  not  outweigh  the  evi- 
dence for  the  defendant  and  the  burden  of  proof  being  upon 
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plaintiff  she  was  not  entitled  to  the  decree  of  divorce,  but  the 
court  having  so  found  under  the  evidence,  conflicting  as  it 
was,  and  this  Court,  not  being  able  to  see  that  the  evidence 
preponderates  in  favor  of  defendant,  will  not  disturb  the 
decree  on  that  point.  It  does  not  appear  upon  the  face  of 
the  decree  whether  the  decree  was  based  upon  the  evidence 
of  cruelty,  or  abandonment,  but  as  the  evidence  fails  to  sus- 
tain the  decree  on  the  latter  point,  we  assume  that  it  was  based 
upon  the  former  ground  of  cruelty. 

As  to  the  cancelling  and  annulling  of  the  contract  of  Oc- 
tober 11th,  1899,  this  is  a  contract  of  separation  made  by  a 
married  woman  with  her  husband  not  only  to  live  separate 
and  apart  but  by  it  they  agree  to  separate  from  bed  and 
board  and  otherwise  dissolve  their  marital  relations.  "'The 
said  Mary  V.  Hartigan  agrees  to  convey  forthwith  by  deed  in 
fee  to  J.  W.  Hartigan,  the  house  and  lot  now  occupied  by 
them  as  their  residence  on  Spruce  Street  in  the  Town  of  Mor- 
gantown,  West  Virginia.*" 

The  consideration  for  which  conveyance  of  said  propertv  in 
the  agreement  on  the  part  of  said  J.  W.  Hartigan  to  surren- 
der to  said  Mary  V.  Hartigan  the  full,  absolute  and  conplete 
custody  and  control  of  their  five  children;  he  to  occupy  cer- 
tain rooms  designated  in  the  house  and  she  and  the  children 
to  have  the  exclusive  occupancy  and  control  of  the  remain- 
ing rooms;  he  to  pay  her  $50.00  a  month,  out  of  which  she 
should  provide  food  and  clothing  for  the  children  and  pay  all 
necessary  expenses  for  supporting  them,  including  the  ex- 
pense of  their  education  in  the  local  schools. 

It  is  contended  by  the  appellant  that  the  agreement  in  its 
provisions  "was  fair  and  liberal  towards  the  plaintiff."  It 
is  true  plaintiff  in  her  testimony  says  that  she  was  consulted 
about  the  terms  of  the  agreement  and  that  she  suggested  the 
consideration,  and  that  she  catered  into  the  agreement  with 
the  full  knowledge  of  her  marital  rights,  but  denied  that 
the  consideration  named  in  the  agreement  was  adequate,  and 
says  she  signed  it  "because  I  could  not  get  anything  else. 
My  uncle  tried  to  induce  him  to  be  generous."  What  is  the 
consideration  moving  from  defendant  to  plaintiff  for  all  this 
property,  which  the  record  shows  is  worth  from  $10,000  to 
$12,000?  The  first  consideration  is  the  giving  up  of  the 
control,    custody   and   maintenance  of  the  children  to  the 
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plaintiff,  the  defendant  being  relieved  from  all  responsibility 
and  the  duty  of  providing  and  caring  for  the  said  children, 
which  the  law  requires  at  his  hands.  The  money  consideration 
is  $50.00  per  month,  which  is  an  inadequate  supi)ort  for  the 
wife  and  children,  besides  a  considerable  portion  of  the 
house  is  given  over  to, defendant  for  his  use  and  occupancy. 
It  is  very  evident  from  the  testimony  in  the  case  that  the 
plaintiff  at  the  time  of  the  execution  of  said  agreement  had 
become  almost  desperate  and  therefore  willing  to  execute 
any  sort  of  an  agreement  to  get  entire  control  of  her  chil- 
dren. .  The  property  was  hers,  and  she. was  entitled  to  the 
rents  and  profits  thereof,  and  was  entitled,  at  the  hands  of 
the  defendant,  to  a  support  for  herself  and  her  children;  and 
yet  she  entered  into  this  contract  whereby  she  took  upon  her- 
self the  burden  of  supporting  herself  and  all  the  children 
for  the  sum  of  fifty  dollars  per  month.  And  even  that  was 
to  cease  when  the  youngest  child  should  arrive  at  the  age  of 
twenty-one  years,  at  which  time  the  plaintiff  was  to  be 
turned  "out  upon  the  cold  charities  of  the  world;"  at  least 
upon  her  own  resources,  divested  of  all  title  or  interest  in 
her  property,  which  she  agreed  to  convey  in  fee  to  the  de- 
fendant. This  agreement  to  convey  the  property  seems  to 
be  without  any  adequate  consideration.  It  is  claimed  by 
-counsel  for  appellant  that  he  had  an'  equity  in  the  property 
by  reason  of  the  improvements  he  placed  upon  it.  It  is  true 
that  he  placed  the  most  of  the  improvements  upon  it,  but 
the  improvements  were  an  absolute  gift  to  the  plaintiff  by 
the  defendant  for  herself  and  their  children  and  her  title  to 
the  property  and  the  enjoyment  thereof  was  complete.  It 
is  well  settled  that  a  contract  of  the  character  of  the  one  here 
in  question  must  be  fair,  equitable  and  just.  In  4th  Pom. 
Eq.,  section  1405,  in  treating  of  the  essential  elements  and 
incidents  of  a  contract  which  equity  will  enforce,  the  au- 
thor says:  "The  elements  which  peculiarly  affect  the  equit- 
able character  of  the  agreement  and  of  the  remedy  are  the 
following:  The  contract  must  be  perfectly  fair,  equal,  and 
just  in  its  terms  and  in  its  circumstances.  The  contract  and 
the  situation  of  the  parties  must  be  such  that  the  remedy  of 
specific  performance  will  not  be  harsh  or  oppressive." 
See  also  section  397,  Hogg's  Eq.  Pr.,  where  it  is  said:     "It 
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must  also  be  based  upon  a  valuable  consideration;  *  *  * 
*  and  the  contract  must  also  be  just  and  equitable  and  free 
from  fraud  and  in  harmony  with  equity  and  good  con- 
science/'— And  cases  there  cited.  And  in  2d  Beach  on 
Mod.  Eq.  Jur.,  section  567:  "The  relief  being  discretion- 
ary, it  follows,  therefore,  that,  in  the  first  place,  the  con- 
tract must,  under  all  circumstances,  be  equitable  and  just 
An  agreement  may  be  valid  at  law,  and  there  may  not  be 
sufficient  grounds  for  its  cancellation  in  equity;  and  yet, 
upon  a  fair  and  just  consideration  of  the  attendant  and  col- 
lateral circumstances,  the  court  will  abstain  from  decreeing 
its  performance.  Before  granting  such  a  decree  the  court 
must  l3e  satisfied  not  only  of  the  existence  of  a  valid  contract, 
free  from  fraud  and  enforceable  in  law,  but  also  of  its  fair- 
ness and  of  its  harmony  with  equity  and  good  conscience; 
and  any  fact  showing  that  a  contract  is  unfair,  unjust  or 
against  good  conscience  will  justify  a  court  of  equity  in  re- 
fusing to  decree  its  specific  i)erf ormance. " 

If  these  principles  apply  to  agreements  and  contracts  made 
between  parties  trading  at  arms  length  and  in  every  re- 
spect competent  to  contract,  how  much  more  strongly  would 
they  apply  in  favor  of  the  wife  contracting  with  her  husband. 
Can  it  be  said  of  the  contract  in  question  here  that  the  con- 
sideration was  adequate,  or  that  the  contract  was  just,  fair 
and  equitable? 

It  is  claimed  by  appellee  that  the  contract  was  against 
public  policy,  and  cites  1st  Bish.  on  Mar.  and  Div.,  section 
1261,  et  seq,,  and  cases  there  cited;  and  therefore  not  en- 
forceable in  equity;  while  it  is  claimed  by  counsel  for  ap- 
pellant "that  the  agreement  was  not  an  agreement  for  the 
separation  of  the  husband  and  wife.  They  had  already  sep- 
arated and  the  agreement  was  entered  into  subsequently  to 
the  separation,  and  because  it  had  already  taken  place."  This 
is  contrary  to  the  position  taken  by  the  defendant  in  his 
answer,  where  he  says:  "In  October  in  the  year  1899,  an 
agreement  of  separation  was  entered  into  between  the  plaintiff 
and  the  defendant,  and  from  that  time  until  the  present  they 
have  not  lived  together  as  husband  and  wife."  And  further, 
"Respondent  has  never  in  any  way  abandoned  or  deserted 
the  plaintifif,  or  done  anything  which  could  properly  be 
consti-ued  as  abandonment  or  desertion.      On  the  contrary 
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any  abandonment  or  desertion  which  has  taken  place,  has 
been  by  the  plaintiff  herself,  and  without  any  reasonable 
cause  or  occasion  for  the  same.  Respondent  is  advised  and 
therefore  alleges  that  the  separation  which  took  place  upon 
and  by  reason  of  the  execution  of  the  said  agreement,  dated 
the  11th  day  of  October,  in  the  year  1899,  could  not  properly, 
by  reason  of  that  instrument,  be  construed  as  abandonment 
or  desertion,  or  as  a  proper  ground  for  divorce." 

Thus,  it  will  be  seen  that  defendant  clearly  understood 
the  agreement  to  be  an  agreement  of  separation,  and  which 
separation  took  place  at  the  time  of  the  execution  of  said 
agreement. 

In  Switzer  v.  Switzei\  26  Grat.,  574,  Syl.,  it  is  held:  "A. 
contract  between  a  husband  and  wife  in  an  agreement  for  a 
separation,  cannot  be  sustained  in  any  case  in  which  it  does 
not  clearly  appear,  that  in  the  negotiation  which  preceded 
the  agreement,  as  well  as  at  the  time  of  executing  the  same, 
the  wife  was  in  a  position  in  which  she  could  act  and  did  act, 
not  only  with  perfect  freedom,  but  with  a  full  knowledge 
and  appreciation  of  all  the  circumstances  of  her  situation, 
and  of  her  individual  and  marital  rights;  and  the  contract  in 
itself  must  be  fair  and' just,  wholly  free  from  exception,  and 
such  as  a  court  of  equity  might  have  imposed  upon  the  parties 
in  a  case  in  which  their  persons  and  their  property  had  prop- 
erly fallen  under  its  jurisdiction  and  control." 

It  will  be  observed  here  that  the  contract  in  itself  must  be 
fair  and  just,  wholly  free  from  exception  and  such  as  a  court 
of  equity  might  have  imposed  upon  the  parties  in  a  case  in 
which  their  persons  and  their  property  had  properly  fallen 
under  its  jurisdiction  and  control.  In  case  at  bar  the  wife 
contracts  to  convey  her  property  absolutely  and  in  fee  for  a 
consideration  wholly  inadequate,  if  there  can  be  said  to  be 
a  valuable  consideration  at  all;  and  while  it  appears  from  her 
own  testimony  that  she  had  full  knowledge  and  appreciation 
of  all  the  circumstances  of  her  situation  and  her  marital 
rights,  at  the  same  time  it  appears  that  the  circumstances 
were  such  as  to  produce  in  her  an  almost  frenzied  state  of 
mind  and  to  such  an  extent  that  she  was  ready  to  make 
any  sacrifice  of  her  property  in  order  to  get  sole  control  and 
custody  of  her  children,  and  because  of  these  conditions  she 
entered  into  this  agreement,  which  if  enforced  would  in  a 
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few  years  deprive  her  of  all  the  rights  and  benefits  in  and  to 
her  said  proi>ert.v.  Can  it  l)e  thought  for  a  moment  that 
any  court  of  equity,  having  jurisdiction  of  the  persons  and 
the  projierty  of  these  parties,  could  or  would  have  imposed 
upon  the  plaintiff  the  terms  and  conditions  in  the  contract  of 
October  Uth,  1899,  and  sought  to  be  cancelled  and  annulled 
in  this  cause?  The  circuit  court  did  not  err  in  setting  aside, 
cancelling  and  annulling  the  contract,  the  same  toeing  so  clearly 
inequitable,  unfair  and  unjust. 

The  assignments  of  error  touching  the  custody  and  control 
of  the  children,  it  is  deemed  unnecessary  to  discuss;  there  is 
sufficient  evidence  in  resi)ect  to  this  matter  to  support  the 
decree  at  the  time  it  was  entered.  New  conditions  have 
arisen  since  the  decree,  occasioned  by  the  decease  of  plain- 
tiff, which  will  probably  make  further  action  necessary 
on  the  part  of  the  circuit  court  in  relation  thereto.  For 
the  reasons  stated  herein,  the  decree  of  the  circuit  court  is 
affirmed. 


CHARLESTON 

Railway  Company  v,  Davis. 
Submitted  September  14,  1905.     Decided  January  23,  1906. 

1.  Eminent  Domain — Compensation — Elements. 

In  a  condemnation  proceeding  every  element  of  value  which 
would  be  taken  into  consideration  between  private  parties  in  a  sale 
of  property  should  be  considered  in  arriving  at  a  just  compensation 
for  the  land  proposed  to  be  taken,  and  it  is  proper  to  consider  not 
only  the  use  for  which  the  land  may  be  maintained  at  the  time, 
but  its  adaptability  to  any  and  every  useful  purpose  to  which  it 
might  be  put.    (p.  623.)  ^ 

2.  Eminent  Domain^  Compensation — EUments, 

As  a  general  rule,  compensation  to  the  owner,  is  to  be  estimated 
by  reference  to  the  uses  for  which  the  appropriated  lands  are  suit- 
able, having  regard  to  the  existing  business  or  wants  of  the  com- 
munity or  such  as  may  be  reasonably  expected  in  the  immediate 
future,     (p.  623.) 

3.  Eminent  Domain — Compensation — Elements. 

As  to  the  value  of  the  property  taken,  the  proper  inquiry  is,  what 


Digitized  by 


Google 


W.  Va.]  Railway  Company  v.  Davis.  621 

is  the  value  of  the   property   for  the  most  advantageous   uses  to 
which  it  maybe  applied?    (p.  623.) 

4.     Eminent  Domain — Appeal — Prejudicial  Error. 

In  a  condemnation  proceeding  when  a  false,  speculative  and 
conjectural  basis  of  the  value  of  the  real  estate,  proposed  to  be 
taken,  is  permitted  to  go  in  evidence  to  the  jury,  over  the  objec- 
tions of  a  party,  it  will  be  presumed  that  the  objecting  party  was 
prejudiced  thereby,     (p.  029.) 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  the  Norfolk  &  Western  Railway  Company 
against  T.J.  Davis  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error. 

Jierej'sed. 

Joseph  I.  Doran  and  Holt  &  Duncan,  for  plaintiff  in 
error. 

SoBis  &  Enslow,  for  defendants  in  error. 

McWhorter,  Judge: 

This  is  a  proceeding  by  the  Norfolk  and  Western  Railway 
Company  for  the  condemnation  of  a  strip  of  land  2,567  feet 
in  length,  along  the  bank  of  the  Tug  Fork  of  Sandy  river,  in 
Mingo  county,  being  the  front  of  a  trace  of  some  five  hun- 
dred and  fifty  or  six  hundred  acres,  the  strip  to  be  taken  con- 
taining five  and  two  one  hundredth  acres,  the  property  of 
T.  J.  Davis,  et  al.^  for  its  use  in  the  construction  of  a  branch 
of  its  railroad.  The  applicant  offered  the  owners  $500.00, 
which  they  refused  to  accept.  It  then  applied  to  the  circuit 
court  of  Mingo  county  for  the  appointment  of  commissioners, 
under  the  statute,  to  ascertain  the  compensation,  who  re- 
ported $900.00  as  a  fair  compensation  for  the  land  taken  and 
damages  to  the  residue  of  the  property,  which  report  was 
excepted  to  by  the  applicant  "Because  the  amount  fixed  by 
said  commissioners  in  their  report  as  compensation  for  the 
land  proposed  to  be  taken  and  damaged  is  grossly  excessive," 
and  demanded  that  the  question  of  compensation  be  ascer- 
tained by  a  jury.  The  defendants  also  excepted  to  said  re- 
port "Because  the  amount  fixed  by  said  commissioners  in 
their  report  as  compensation  for  the  land  proposed  to  be 
taken  and  damaged  is  grossly  inadequate,"  and  likewise  de- 
manded a  jury  to  ascertain  the  compensation  and  damages. 
Accordingly  a  jury  was  impaneled  and  sworn,  and,  after 
hearing  the  evidence,  returned  the  following  verdict:     "We 
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the  jury  find  for  the  defendants  the  sura  of  $2,350  as  com- 
pensation and  damages  for  the  land  proposed  to  be  taken  as 
shown  and  descril)ed  in  the  i)etition  and  plat  filed  herein/' 
During  the  trial  the  plaintiff  objected  to  certain  evidence 
offered  by  the  defendants  and  excepted  to  the  ruling  of  the 
court  in  permitting  the  evidence  to  go  in,  and  moved  the 
court  to  set  aside  the  verdict  of  the  jury  and  grant  it  a  new 
trial,  Ixjcause  the  same  was  contrary  to  law  and  without  evi- 
dence to  support  it.  Which  motion  the  court  overruled  and 
entered  judgment  requiring  the  i)laintiff  to  pay  said  sura  of 
§2,850.00,  to  which  plaintiff  excepted  and  procured  from  one 
of  the  judges  of  this  Court  a  writ  of  error. 

The  questions  presented  for  the  consideration  of  this  Court 
are  as  to  whether  the  amount  of  compensation  found  by  the 
jury  is  so  high  that  it  must  l)e  attributed  to  prejudice,  par- 
tiality, passion  or  mistake  of  law  or  judgment,  and  whether 
the  court  erred  in  permitting  certain  evidence  to  go  to  the 
jury  as  claimed  by  plaintiff's  counsel.  It  is  conceded,  as  well 
as  proved,  that  the  land  taken  for  the  right  of  way  \iemg  a 
strip  eiglity  feet  w4de,  except  for  a  distance  where  a  fill  was 
made  it  is  enlarged  to  one  hundred  and  forty  feet,  is  rough 
hillside  land  wholly  unfit  for  cultivation,  and  the  evidence 
shows  that  between  the  right  of  way  and  the  river  is  a  strip, 
the  most  of  which  is  bottom  land,  of  about  ninety  feet  in 
width,  which  is,  by  the  road,  severed  from  the  main  lx)dy  of 
the  tract  of  land  out  of  which  the  right  of  way  is  taken. 
There  are  two  producing  gas  wells  on  the  land  outside  of  the 
right  of  way  proposed  to  be  taken,  one  within  about  ten  feet 
of  the  right  of  way,  the  other  about  two  hundred  feet  up 
Lower  Burning  Creek  from  its  mouth,  so  that  the  well  must 
be  within  one  hundred  feet,  or  less  of  the  right  of  way,  but 
none  upon  the  right  of  way.  T.  J.  Davis,  a  witness  in  be- 
half of  himself  and  the  other  owners  testified  that  the  com- 
pensation and  damages  should  be  $4,300.00,  that  he  based  his 
judgment  upon  an  estimate  that  he  had  made;  and  testified 
that  the  two  wells  producing  gas  brought  in  rentals  of  $600.00 
per  year,  to  which  testimony  of  Mr.  Davis,  so  far  as  it  refer- 
red to  the  gas  upon  the  land  and  the  rentals  accruing  from 
the  two  producing  wells,  the  counsel  for  the  plaintiff  object- 
ed, but  the  objection  was  overruled  and  plaintiff  excepted. 
Here  was  proof  of  actual  development  of  the  gas,  the  wells 
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were  bringing  in  certain  definite  rentals  and  it  was  certainly 
competent  to  show  to  what  extent  developments  had  been 
made,  and  what  was  actually  being  done  with  the  land.  It 
seems  to  be  a  rule  well  established  that  every  element  of 
value  which  would  be  taken  into  consideration  between  pri- 
vate parties  in  a  sale  of  property  should  be  considered  in  a 
proceeding  of  this  character  in  arriving  at  a  just  compensa- 
tion for  the  land  taken,  and  it  is  proper  to  consider  not  only 
the  use  for  which  the  land  may  be  maintained  at  the  time,  but 
its  adaptability  to  any  and  every  useful  purpose  to  which  it 
might  be  put.  In  15  Cyc.  724,  "If.  a  tract  of  which  the 
whole  or  a  part  is  taken  for  a  public  use,  possesses  a  special 
value  to  the  owner,  which  can  be  measured  by  money,  he  is 
entitled  to  have  that  value  considered  in  the  estimate  of  the 
compensation  and  damages.  Ck)mpensation  is  not  to  be  esti- 
mated simply  with  reference  to  the  value  of  the  land  to  the 
owner  in  the  condition  in  which  he  has  maintained  it,  but 
with  reference  to  what  its  present  value  is  in  view  of  the 
uses  to  which  it  is  reasonably  capable  of  being  put." — And 
cases  there  cited.  In  IlaiTison  v.  Young,  9  Ga.  359,  it  is 
held:  "The  value  of  land  taken  for  public  use  is  not  restricted 
to  its  agricultural  or  productive  qualities,  but  inquiry  may  be 
made  as  to  all  other  legitimate  purposes  to  which  the  prop- 
erty could  be  appropriated."  In  Bomn  Co.  v.  Patterson^  98 
U.  S.  403,  it  is  held:  "In  determining  the  value  of  lands  ap- 
propriated for  public  purposes,  the  same  considerations  are 
to  be  regarded  as  in  a  sale  between  private  parties,  the  inquiry 
in  such  cases  being,  what,  from  their  availability  for  valuable 
uses,  are  they  worth  in  the  market."  And  it  is  there  further 
held:  "As  a  general  rule,  compensation  to  the  owner,  is  to  be 
estimated  by  reference  to  the  uses  for  which  the  appropriated 
lands  are  suitable,  having  regard  to  the  existing  business  or 
wants  of  the  community,  or  such  as  may  be  reasonably  ex- 
I)ected  in  the  immediate  future."  In  that  case  the  court 
adopts  the  language  of  the  supreme  court  of  New  York  in 
the  matter  of  "The  Furman  Street"  (17  Wend.  669)  where  it 
is  said  the  proper  inquiry  was,  "What  is  the  value  of  the 
property  for  the  most  advantageous  uses  to  which  it  may  be 
applied."  In  Muller  v.  Railway  Co.,  23  Pacific  265  (Cal.) 
the  court  says:  "In  arriving  at  the  value  of  the  land,  all  its 
capabilities,  all  the  uses  to  which  it  is  adapted,  should  be 
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taken  into  consideration.  These  capabilities  are  estimated  by 
a  purchaser,  and  we  cannot  see  why  evidence  in  regard  to  them 
is  not  admissible.  The  same  considerations  are  to  be  regarded 
as  in  a  sale  of  land  between  private  parties."  Boom  Co.  v. 
PatterHon,  98  U.  S.  403.  And  in  Eeed  v.  Raihcay  Co.,  17  N. 
E.  807  (111.)  it  is  held:  ''The  price  to  be  paid  by  a  railway 
company  for  land  taken  under  eminent  domain  is  its  value 
for  any  purpose  for  which  it  is  shown  by  the  evidence 
it  is  available,  and  not  simply  its  value  as  land  as  it  is  at 
the  time."  Hallway  Co,  v.  Moore  et  aL,  15  N.  E.  764. 
A  long  line  of  decisions  is  cited  to  the  same  effect  from  the 
states  of  Illinois,  Kentucky,  Massachusetts,  Mississippi,  Mis- 
souri, New  Hampshire,  New  York,  Tennessee,  Texas,  Vir- 
ginia, Washington,  Wisconsin,  and  United  States;  18  Cent. 
Dig.  section  356.  It  is  a  fact  that  the  property  pro- 
posed to  be  taken  in  case  at  bar  for  the  right  of  way  is  a  de- 
veloped gas  property,  two  producing  wells  almost  immedi- 
ately on  the  line  of  the  right  of  way.  Could  any  one  for  a 
moment  say  that  in  negotiations  l^etween  private  parties  for 
the  sale  and  purchase  of  said  property  they  would  not  take 
into  consideration  the  fact  of  the  existence  of  gas  under  the 
property  as  an  element  in  ascertaining  the  value  of  the  prop- 
erty? Gas  is  an  article  of  commerce  and  the  fact  that  it  is 
now  being  piped  to  market  from  the  premises  is  entirely 
proper  to  be  taken  into  consideration  as  an  element  of  value 
in  fixing  the  amount  of  compensation,  and  it  was  proper  to 
permit  the  witness  to  state  what  rental  was  being  derived 
from  the  said  gas  wells,  and  it  was  competent  evidence  in 
estimating  the  value  of  the  property.  '*The  particular  use 
to  which  the  property  is  devoted  and  in  consequence  of  which 
it  has  an  intrinsic  value  to  the  owner  is  a  fact  which  he  has 
a  right  to  have  considered. '^  15  Cyc.  727,  and  cases  there 
cited;  see  also  2  Lewis  Em.  Dom.,  Par.  479.  The  court  did 
not  err  in  admitting  testimony  in  relation  to  the  actual  gas 
production,  and  the  fact  that  the  land  to  be  taken  was  gas 
territory  in  view  of  the  fact  of  its  development  as  such. 
Said  witness  on  cross-examination  was  asked,  just  how  much 
he  embraced  for  this  five  acres  in  his  estimate  of  $4,300.00, 
and  answered,  ''I  told  you  that  I  regarded  the  coal  under  the 
right  of  way  to  be  worth  about  $800.00.  I  put  the  land  at 
$500.00."     He  then  stated  that  he  put  the  gas  territory  taken 
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at  $3,000.00— making  up  his  estimate  of  $4,300.00.  Counsel 
for  plaintiff  moved  the  court  to  instruct  the  jury  to  disregard 
the  witne&s'  answer  to  the  question  propounded  by  counsel  for 
defendants  as  to  his  estimate  of  damages  of  $4,300.00,  which 
motion  was  overruled  and  plaintiff  excepted,  and  counsel  for 
plaintiff  insist  that  the  court  erred  therein  to  its  prejudice  in 
permitting  speculative  and  fictitious  estimates  of  values  to  go 
to  the  jury  and  not  the  market  value  of  the  property  to  be 
taken,  which  was  not  stated  by  the  witness.  Doi'lariY,  Jiail- 
road  Co,,  46  Pa.  St.  520,  was  an  action  for  damages  to  a  mill 
property  by  the  construction  of  the  road,  where  it  was  held 
that  ''The  injury  to  the  unused  and  surplus  water  power  of 
the  plaintiff  is  a  legal  ground  of  claim,  and  the  measure  of 
damages  is  its  actual  market  value  for  any  useful  purpose, 
the  mill  property  remaining  as  it  was  when  the  road  was 
constructed;  hence,  evidence  as  to  the  power  that  could  be 
gained  by  erecting  a  new  dam  further  down  the  stream, 
making  a  shorter  race  and  other  alterations,  was  irrelevant 
and  inadmissible."  In  Canal  Co.  v.  Archer,^  Gill&  Johnson 
(Md.)  479,  it  is  held,  that  in  estimating  the  value  of  property 
condemned  for  public  use  the  jury  should  give  the  owner 
what  in  their  judgment  it  would  actually,  at  the  time,  sell  for, 
and  not  what  it  might  bring,  or  perhaps  ought  to  produce,  at 
some  future  time;  that  possible  or  probable  profits  resulting 
from  the  enjoyment  of  the  property,  are  not  proper  to  be 
considered  by  the  jury  in  making  up  their  verdict;  but  they 
should  limit  themselves  to  the  direct  loss  sustained  by  the 
owner.  And  in  Railroad  Co.  v.  IlUdehrand^  136  111.  467, 
(27  N.  E.  69),  syl.  point  2,  it  is  held:  "Error  to  instruct  the 
jury  that  in  estimating  the  compensations  to  be  paid  they 
should  take  into  consideration  all  appreciable  injuries  and  in- 
conveniences caused  by  the  taking,  to  the  land  not  taken, 
'although  such  injuries  and  inconveniences  may  be  largely 
conjectural,'  since  the  jury  might  infer  that  speculative  dam- 
ages were  recoverable." — Lamontx.  Railmai/  Co.,  62  Iowa 
193;  Railroad  Co.  v.  McDermot,  41  N.  E.  648  (Xeb.);  TJ.  S. 
V.  Taffe,  86  Fed.  Rep.  830.  And  in  Rathmij  Co.  v.  Holmes, 
11  S.  E.  658  (Ga.)it  is  held  that,  "Evidence  of  what  plaintiff 
could  have  made  by  putting  the  land  to  other  uses  had  de- 
fendant's tracks  and  buildings  not  been  there,  is  inadmissible 
on  the  question  of  damages."     "Where  land  is  appropriated 


40 

Digitized  by 


Google 


626  Railway  Compaxt  r.  Davis.  [58 

for  a  public  use  a  compensatory  not  a  speculative  remunera- 
tion is  guaranteed  by  the  law  for  lands  taken  and  for  the 
•damages  occasioned  thereby  to  the  remainder  of  the  prem- 
ises/'—/Vy/rt/*^  V.  BaHirai/  Co.,  33  O.  8t  429. 

The  defendants,  over   the   objections  and   exceptions  of 
plaintiff  in  case  at  bar,  had  been  permitted  to  prove  by  wit- 
ness, H.  M.  Payne,  a  civil  and  consulting  engineer  and  mining 
engineer,  the  probable  number  of  tons  of  coal  per  acre  under- 
lying the  land  proiK)sed  to  be  taken  and  the  value  thereof  per 
ton  as  measured   by  the  usual  price  of  royalty  paid  to  land 
owners  per  ton  for  coal  when  the  coal  was  leased  and  being 
produced,  which  doubtless  formed  the  basis  of  the  estimate 
of  the  witness,  Davis,  of  the  value  of  the  coal  under  the  land 
taken,  when  there  was  no  evidence  thai  coal  was  leased  or  mined 
or  any  royalties  paid  anywhere  near  the  land  taken,  or  tliat  coal 
operations  would  affect  that  neighborhood  or  section  in  any 
reasonable  time  in  the  future;  no  works  were  opened  near  it, 
the  land  was  not  leased  for  operation,  nor  any  near  it  as  far 
as  the  evidence  shows.     There  seemed  to  l^e  no  effort  to  prove 
the  market  value  of  the  land  to  be  taken.     It  was  shown 
that  there  was  some  good  coal  under  the  land,  but  when  it 
might  be  mined  and  removed  does  not  appear.     The  coal  is 
of  no  value  while  it  must  remain  in  the  earth,  it  is  the  pros- 
pect of  its  production  which  gives  it  value.     The  early  pros 
pect  of  its  development  is  what  adds  to  its  value;  it  is  true  it 
has  a  value  now  as  an  investment  to  be  held  for  future  devel- 
opment and,  has,  as  such,  a  market  value,  and  this  market 
value  is  the  true  basis  of  compensation  to  be  allowed.    Coal 
lands  are  sold  by  the  acre  and  have  a  market  value  by  the 
:acre,  and  the  price  is  controlled  by  the  various  elements  of 
value,  the  quality  of  the  coal,  the  thickness  of  the  seam,  as 
well  as  conveniences  and  the  facilities  for  conveying  it  to 
market.     The  estimate   made   by  witness   Davis  was  made 
upon  a  false  basis,  conjectural  and  speculative,  and  should 
have  been  excluded  from  the  jury  as  well  as  all  testimony 
fixing  the  basis  of  value  upon  the  price  per  ton  paid  as  roy- 
alty in  coal  fields  being  operated;  the  value  must  be  arrived 
at   by  ascertaining  the  true  market  value  of  the   land   pro- 
posed to  be  taken,  taking  into  consideration  all  the  elements 
of  value  as  would  be  done  in  negotiations  for  the  sale  and 
purchase  thereof  between  private  parties.     This  principle  is 
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well  settled  in  Bodkin  v.  Arnold^  48  W.  Va.  108,  where  it  is 
held  in  syl.  point  6:  "The  true  measure  of  damages  is  com- 
pensation for  the  actual  loss  sustained  by  the  plaintiflP  in  be- 
ing deprived  of  the  use  of  his  property,  and  speculative 
profits,  founded  on  an  exaggerated  notion  of  the  real  value  of 
the  property,  are  not  recoverable.  Evidence  tending  to 
establish  such  speculative  profits  is  inadmissible,  as  it  may 
mislead  the  jury  in  arriving  at  the  fair  rental  value  of  the 
property." 

It  is  assigned  as  error  that  the  court  permitted  to  be  pro- 
pounded by  counsel  for  defendants  to  witness  W.  H.  Hovey, 
the  question,  '^Tell  the  jury  what  your  experience  is  and 
from  the  experience  you  have  had  as  to  the  probability  of  oil 
in  that-neigborhood,"  and  the  same  to  be  answered  over  the 
objection  of  plaintiff's  counsel.  Mr.  Hovey  was  placed  upon 
the  witness  stand  as  an  expert  oil  man.  His  testimony  would 
scarcely  raise  a  suspicion  in  the  mind  of  any  one  that  there 
was  oil  in  the  tract  of  land  from  which  the  right  of  way  is 
sought  to  be  taken.  If  the  land  contained  oil  the  defendants 
had  a  right  to  show  it  by  any  evidence  they  could  adduce 
that  was  practical,  and  not  merely  conjectural  and  specula- 
tive. Nothing  was  shown  as  to  the  presence  of  oil  further 
than  the  fact  of  the  development  of  gas,  which  is  at  least  to 
some  extent,  an  indication  of  the  presence  of  oil,  and  this  fact 
was  already  and  properly  before  the  jury  without  the  testi- 
mony of  Hovey.  In  the  absence  of  all  development  of  oil  or 
the  presence  of  oil,  all  testimony  relative  thereto  was  mere 
guess  work*  and  liable  to  confuse  or  mislead  the  jury,  and  the 
question  being  purely  speculative  and  any  answer  thereto 
necessarily  so,  the  same  should  not  have'  been  permitted  to  be 
answered. 

.  The  first  error  assigned  is  in  refusing  to  set  aside  the  ver- 
dict of  the  jury  and  grant  a  new  trial,  "Because  the  amount 
of  compensation  found  by  the  verdict  is  so  high  that  it  must 
be  attributed  to  prejudice,  partiality,  passion,  or  mistake  of 
law  or  judgment.'' — Citing  in  support  of  this  assignment, 
Railway  Co.  v.  NigUerU  46  W.  Va.  202,  where  it  is  held: 
"A  verdict  finding  an  amount  of  compensation  in  a  proceed- 
ing by  a  railroad  company  to  condemn  land,  that  is  so  high 
it  must  be  attributed  to  prejudice,  passion,  bias,  partiality  or 
mistake  of  law  or  judgment,  will  be  set  aside."    It  is  true 
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the  verdict  is  very  high  compensation  for  the  property  pro- 
posed to  be  taken,  and  damages  to  the  residue  of  the  tract, 
when  we  consider  the  character,  nature  and  quality  of  the 
land  taken  as  well  as  the  residue  of  the  tract.  '  How  far  the 
verdict  of  the  jury  was  influenced  by  the  speculative  evidence 
X)ermitted  to  go  to  the  jury  cannot  be  known,  and  as  the  case 
must  again  be  tried  before  another  jury  it  is  not  deemed 
proper  to  discuss  the  evidence. 

It  is  claimed  by  defendants  that  the  jury  having  viewed 
the  premises  in  the  course  of  the  trial,  that  such  view  is  a 
part  of  the  evidence  in  the  case;  that  what  they  see  relevant 
to  the  issue  to  be  decided  by  them  is  alway  evidence  in  a 
primary  sense,  and  what  is  detailed  to  them  concerning  the 
same  subject  matter  by  witnesses  is  evidence  merely  in  a 
secondary  sense;  and  that  the  view  of  the  premises  was  con- 
clusive, and  that  the  verdict  should  not  be  disturbed,  citing 
several  authorities. 

The  purpose  of  a  personal  inspection  by  the  jury  is  to 
enable  them  to  view  the  whole  situation  and  see  for  them- 
selves the  property  to  be  taken,  its  character  and  quality, 
and  its  relation  to  the  residue  of  the  tract  from  which  the 
right  of  way  is  taken,  and  thereby  obtain  a  more  intelligent 
grasp  of  the  evidence  adduced  before  them,  which,  taken  in 
connection  with  their  view  they  are  better  enabled  to  arrive 
at  a  just  and  proper  conclusion  as  to  the  amount  to  be  paid. 
In  Washburn  v.  Railroad  Co,^  59  Wis.  364,  it  is  held:  'In 
assessing  the  compensation  to  be  made  to  the  owner  of  land 
taken  by  a  railroad  company  the  jury  may  resort  to  their 
own  knowledge  of  the  premises,  obtained  from  a  rU-w  there- 
of, and  to  their  general  knowledge  of  the  elements  which 
effect  the  assessment,  in  order  to  determine  the  relative 
weight  of  conflicting  testimony  as  to  value  and  damages,  but 
their  assessment  must  be  supi>orted  by  the  testimony  or  it 
cannot  stand.  Instructions  from  which  the  jury  might  rea- 
sonably have  understood  that  they  were  to  assess  the  com- 
pensation according  to  their  own  knowledge,  judgment,  and 
good  sense,  aided  by  their  view  of  the  premises,  and  that 
they  might  do  so  without  regard  to  the  testimony  or  in  oppo- 
sition thereto,  are  A^'/^?  erroneous."  In  the  absence  of  inad- 
missible testimony,  or  erroneous  instructions,  a  verdict  ren- 
dered by  a  jury  should  not  be  disturbed  unless  it  was  so 
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hi^h,  or  so  low,  that  it  must  be  attributed  to  prejudice,  par- 
tiality, passion  or  mistake.  When  a  false  and  illegal  basis 
of  values  has  been  permitted  to  be  placed  before  the  jury  over 
the  objections  of  a  party,  it  will  be  presumed  that  the  object- 
ing' party  was  prejudiced  thereby. 

For  the  reasons  herein  stated,  the  judgment  is  reversed, 
the  verdict  of  the  jury  set  aside  and  the  case  remanded  to 
the  circuit  court  of  Mingo  county  there  for  a  new  trial  to  be 
had  therein. 

Heversed, 


CHARLESTON 
Williamson  &  Co.  v.  Nigh  et  al.  -Ml 


Submitted  January  16,  1906.     Decided  January   30,    1906. 

1.  iy^ct,A.VLATio^— Plea— Affidavit. 

Where  the  plaintiff  has  filed  with  his  declaration  the  affidavit 
provided  for  by  section  46,  chapter  125,  Code,  no  plea  shall  be  filed 
unless  the  defendant  file  with  it  the  affidavit  required  by  that  sec- 
tion. But  where,  in  such  case,  a  plea,  not  accompanied  by  such 
affidavit,  is  filed  without  objection,  and  the  case  proceeds  to  trial, 
the  provision  of  the  statute  requiring  such  affidavit  will  be  treated 
as  having  been  w^aived.     (p.  631.) 

2.  Plea — Similiter. 

Where  a  plea  concludes  to  the  country,  and  the  formal  addition 
of  the  similiter  is  omitted,  the  parties  may  proceed  to  trial  as 
though  issue  had   been  formally  joined,    (p.  631.) 

3.  Office  Judgment — Order. 

Pleading  to  issue  will  operate  to  set  aside  an  office  judg- 
ment, and  no  formal  entry  setting  such  judgment  aside  is  re- 
quired,    (p.  632.) 

4.  Paktnbrship. 

A  partnership  is  a  contract  relation  between  two  or  more  com- 
petent persons  who  have  combined  their  money,  effects,  labor  and 
skill,  or  some  or  all  of  them,  in  a  lawful  joint  enterprise,  or  busi- 
ness, for  the  purpose  of  joint  profit,     (p.  634.) 

5.  Partnership — LimUatum . 

A  partnership  may  be  formed  for  the  purpose  of  dealing  in 
timber  generally,  or  it   may  be    limited  to  a  speculation  upon 
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a  single  venture,  being,  like  any  other  contract  of  partnership, 
an  agreement  to  share  in  the  profit  and  loss  of  a  certain  business 
transaction,     (p.  635.) 

6.     Evidence —  Verdict. 

A  motion  to  exclude  all  the  plaintiff's  evidence  and  direct  a 
verdict  for  the  defendant  should  be  sustained  when  the  plaintiff's 
evidence  does  not,  prijna  facie,  entitle  him  to  recover.  But  other- 
wise if  K  prima  facie  case  is  made,    (p  632.) 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  Hi  Williamson  &  Co.  against  S.  H.  Nigh  and 
others.  The  tourt  directed  a  verdict  for  defendants,  and 
plaintiffs  bring  error. 

Beversed. 

C.  H.  Jones,  for  plaintiffs  in  error. 
Holt  &  Duncan,  for  defendants  in  error. 
Sanders,  Judge: 

This  is  an  action  of  assximpslt^  brought  in  the  circuit 
court  of  Mingo  county  against  the  defendants,  S.  H.  Nigh 
and  T.  F.  Duncan,  upon  an  account  assigned  to  the  plaintiffs 
by  Varney,  Williamson  &  Co.  At  the  trial,  after  the 
plaintiffs  had  introduced  their  evidence,  the  court,  upon 
motion  of  the  defendants,  excluded  it  from  the  jury  and 
directed  a  verdict  for  the  defendants,  to  which  judg- 
ment a  writ  of  error  and  sxiper^edean  was  allowed  by  this 
Court. 

The  affidavit  provided  for  by  section  46,  chapter  125, 
Code,  was  filed  with  the  plaintiffs'  declaration,  and  the  de- 
fendant, S.  H.  Nigh,  appeared  and  filed  his  plea  of  non- 
dHHumpsit,  which,  the  plaintiffs  claim,  was  not  accompanied 
by  the  affidavit  required  by  said  section  46,  and  assign  this  as 
error.  The  defendants,  however,  claim  that  the  requii'cd 
affidavit  did  accompany  the  plea — that  the  affidavit  and  plea 
were  both  prepared  upon  the  same  paper,  and  filed  at  the 
same  time.  We  find  the  affidavit  copied  in  the  recoixl  imme- 
diately following  the  plea,  and  it  probably  w^as  filed 
along  with  the  plea,  but  the  record  fails  to  so  show, 
and  it  is  by  this  that  w^e  must  be  guided.  Therefore,  as  the 
order  shows  the  filing  of  the  plea,  and  it  nowhere  appears 
that  the  affidavit  was  filed,  we  must  conclude  that  it  was 
not  done.     Where  the  affidavit  provided  by  section  46,  chap- 
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ter  125,  Code,  is  filed  with  the  declaration,  no  plea  shall   be 
filed  in   the  case,   either   at  rules  or  in   court,  unless  the 
defendant  file   with  it   the  affidavit  required  by  that  section^ 
This  statute,    obviously  was  passed   for  the  benefit  of   the 
plaintiff,  and  while  the  affidavit  is  required,  still,  this  provi- 
sion  is  such  as  can   be  waived  by   him,  and  where  a  plea  is 
tendered,  unaccompanied  by  such  affidavit,  and  he  makes  no 
objection  to  the  filing,  but  proceeds  to  trial,  as  was  done   in 
this  case,  the  provision  of  the  statute  requiring  the  affidavit 
will  be  considered  as  having  been  waived.      It  was   held  in 
the  case  of  Lewis''  Admr,  v.  Uicks^  96  Va.  91,  that  where  the 
plaintiff  joins  issue  after  defendant  has   pleaded  limitations 
without  verifying  his  plea,  he  waives  the  statutory  provision 
requiring  defendant  to  Verify  his  plea,  if  plaintiff  brings  suit 
upon   a  verified  account.      Judge  Keith,    in  delivering   the 
opinion  of  the  court  in  this  case,  says:     '^The  statute,  hav- 
ing provided  that  plaintiff  might  verify  his  account  by  affi- 
davit,   and  have   his   case   placed  upon  the  office  judgment 
docket,  requires  of  the  defendant  that   his  defense  shall  be 
presented  by  a  plea  verified  by  an  act   of  equal  solemnity,, 
and  that  it  shall  not  be  received  unless   accomi)anied  by    an 
affidavit;  but  this. requirement  of  the  statute   was  manifestly 
imposed    for   the     benefit  of    the   plaintiff,    and    may    be 
waived    by   him   either    expressly   or    by    implication,    or 
he    may   by  his   conduct  be  estopped  to  take   advantage  of 
it." 

It  is  assigned  as  error  that  the  case  was  tried  without  an 
issue.  This  assignment  is  without  merit.  The  defendant, 
Nigh,  filed  his  plea  of  iion-caiifmnj^ait  in  writing,  which  is 
good  in  form,  and  to  which  there  was  no  objection.  The 
plaintiffs  complain  that  the  plea  does  not  conclude  to  the 
country,  and  that  they  replied  generally  thereto,  instead  of 
adding  the  similiter.  The  order  shows  the  filing  of  the  de- 
fendant's plea  of  non-ossim(2)sit^  which  does  conclude  to 
the  country,  but  instead  of  adding  the  similiter^  makes  the 
plaintiffs  reply  generally.  The  plea  of  non-assuDipsit  con- 
cludes to  the  country,  and  when  filed  it  tenders  an  issue  in 
which  the  plaintiff  is  compelled  to  join,  and  the  plaintiff^ 
has  the  right  to  proceed  to  trial  without  the  addition  of  the 
similiter.  '^When  the  plaintiff  takes  issue  on  the  defend- 
ant's pleading,  or  traverses  the  same,  or  demurs,  so  that  the 
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defendant  is  not  let  in  to  allege  any  new  matter,  the  plain- 
tiff may  proceed.as  if  there  were  a  similiter  or  joinder  in  de- 
murrer." Section  25,  chapter  125,  Code.  And  by  section 
3,  chapter  134,  Code,  it  is  provided  that  no  judgment  shall 
be  reversed  for  the  want  of  a  similiter^  or  any  misjoinder 
of  issue.  Hogg's  Pleading  and  Forms,  page  224,  speaking 
on  this  subject,  says:  'If,  however,  a  plea  conclude  to  the 
country,  as  iion-a^mmpsit  or  payment,  the  plaintiff  may 
proceed  to  trial  without  the  formal  addition  of  the  swiiliier^ 
as  though  issue  had  been  formally  joined."  Long  ago  this 
matter  has  been  specifically  decided  by  this  Court.  In  First 
National  Bank  of  Wellshurg  v.  Jumherland^^  16  W.  Va. 
555,  Judge  Green,  in  delivering  the  opinion  of  the  Court, 
uses  this  language:  ''In  the  present  case  the  verdict  of  the 
jury  was  responsive  to  all  the  issues,  being  a  general  verdict 
for  the  defendants.  I  say  responsive  to  all  the  issues,  for 
though  no  formal  issues  were  taken  on  the  pleas  of  non- 
assumpsit  and  payment,  yet,  as  both  these  pleas  properly 
conclude  to  the  country,  (see  Douglass  v.  The  Central  Land 
Co,^  12  W.  Va.  512),  the  plaintiff  had  a  right  without  the 
formal  addition  of  similiter^  to  proceed  to  trial  on  them  as 
though  issues  had  been  formally  joined  upon  them.  *  * 
*  But  it  is  otherwise  if  the  plea  concludes  with  a  verifica- 
tion." B.  db  O,  R.  R,  Co.  V.  Faulkner,  4  W.  Va.  180; 
Brevjer  v.  Tarpley,  1  Wash.  363. 

Complaint  is  made  that  the  court  erred  in  directing  a  trial 
without  setting  aside  formally  the  office  judgment.  The 
filing  of  the  plea  of  non-assmnjysit  operated  to  set  aside  the 
office  judgment,  and  no  formal  action  to  that  effect  is  neces- 
sary. As  we  have  seen,  the  plea  was  not  such  as  entitled 
the  defendants  to  have  the  office  judgment  set  aside,  if  it 
had  been  objected  to.  But  no  objection  being  made,  this 
provision  of  the  statute  was  waived,  and  the  plea,  when  filed, 
served  to  set  aside  the  office  judgment,  the  same  as  if  the 
required  affidavit  had  accompanied  it. 

The  action  of  the  court  in  sustaining  the  motion  of  the 
defendants  to  exclude  the  plaintiffs'  evidence  and  direct  a 
verdict  for  the  defendant,  is  assigned  as  error.  "On  a  mo- 
tion to  exclude  all  the  plaintiff's  evidence  and  direct  a  ver- 
dict for  the  defendant,  the  court  should  be  guided  by  what 
its  action  would  be  if   the  case  were  submitted  to  the  jury, 
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and  they  should  find  a  verdict  in  favor  of  the  plaintiflp  upon 
such  evidence.  If  it  would  be  the  duty  of  the  court  to 
set  aside  the  verdict  of  the  jury  because  without  sufficient 
evidence,  then  the  court  should  sustain  the  motion  to  ex- 
clude, and  instruct  the  jury  to  find  for  the  defendant.  But 
if,  on  the  other  hand,  the  evidence  is  such  that,  under  the 
law,  the  court  should  refuse  to  set  aside  the  verdict,  the 
motion  to  exclude  the  evidence  should  be  overruled." 
Cobh  V.  Glenn  Boom  it  Lumher  Co.,  57  W.  Va.  49,  (49  S.  E. 
K.  1005.) 

This  assignment  involves  a  consideration  of  the  evidence, 
and  it  will,  therefore,  be  necessary  to  review  briefly  the 
facts.  In  1899,  the  defendant,  T.  F.  Duncan,  entered  into 
a  contract  with  J.  M.  and  J.  H.  Fraley,  by  which  they  agreed 
to  sell  and  deliver  on  Big  Creek,  in  Pike  county,  Kentucky, 
to  Duncan,  a  certain  lot  of  oak  logs.  Shortly  after,  or  about 
the  time,  of  this  contract,  Duncan  entered  into  a  contract  with 
the  defendant,  Nigh,  by  which  Duncan  was  to  have  the  man- 
agement, and  do  all  the  work  in  looking  after  the  logs,  and 
delivering  them  at  Catlettsburg,  Ky.,  and  Nigh  was  to 
provide  the  money  to  pay  for  them,  and  they  were  to  share 
equally  in  the  profits  and  losses  resulting  from  the  trans- 
action. The  logs  were  delivered  according  to  contract,  and 
were  paid  for  by  Duncan,  with  money  furnished  by  Nigh, 
except  a  balance  of  $468.12,  the  amount  of  the  plaintiflFs' 
claim,  for  which  the  order  hereinafter  referred  to  was 
given. 

J.  M.  and  J.  H.  Fraley,  w^hile  engaged  in  getting  out  and 
delivering  these  logs,  rian  an  account  with  Varney,  William- 
son &  Co.,  merchants,  until  they  became  indebted  to  them  in 
the  sum  of  $468.12,  for  which  amount,  on  the  11th  day  of  Sep- 
tember, 1900,  they  gave  the  following  order: 

•'Mr.  T.  P.  Duncan,  White  Post,  Ky. 

**DearSir:  You  will  please  pay  Varney,  Williamson  &  Co.,  Four 
Hundred  Sixty  eight  and  12.100  Dollars  for  balance  on  two  notes  exe- 
cuted to  them  for  merchandise  furnished  us  in  our  log  job.  This 
order  to  be  paid  when  timber  is  delivered  at  Catlettsburg,   Ky. 

"Given  under  our  hand,  this  11th  day  of  Sept.,  1900. 

"J.  M.  &  J.  H.  Fraley." 

This  order  was  accepted  by  Duncan,  as  follows: 

*'This  order  accepted  to  be  pads  when  oak   logs  is  deliv. 
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ered  to  S.  H.  Nigh  &  Bro.,   Catlettsburg,   Ky.,  this  Sept. 
11th,  1900. 

T.  F.  Duncan." 

This  order  was  never  paid  to  Varney,  Williamson  &Co,y 
nor  to  the  plaintiffs,  although,  upon  settlement  with  Fraleys, 
this  amount  was  deducted  by  Duncan  from  the  sum 
owing  to  them  for  the  logs.  There  was  an  effort  to 
show  that  Duncan,  instead  of  being  interested  with  Nigh, 
had  his  contract  with  S.  H.  Nigh  &  Bro.  It  is  true 
that  Duncan  states  he  believes  the  checks  furnished  by 
S.  H.  Nigh  were  signed  S.  H.  Nigh  &  Bro.,  and  that  the 
acceptance  of  the  order  was  that  he  would  pay  it  when 
the  logs  were  delivered  to  S.  H.  Nigh  &  Bro.,  at  Catletts- 
burg, Ky.  Yet  he  states  emphatically  that  upon  this 
particular  job  his  contract  was  with  S.  H.  Nigh  individu- 
ally. 

The  contention  of  the  plaintiffs,  that  Nigh  is  liable  because 
he  promised  Varney,  Williamson  &  Co.  to  pay  the  debt,  is 
not  tenable,  because,  in  the  first  place,  the  evidence  fails  to 
show  the  promise,  and  secondly,  if  shown,  it  would  be  a 
promise  to  pay  the  debt  of  another,  and  not  being  in  writing, 
would  be  in  violation  of  the  Statute  of  Frauds,  and  not  en- 
forceable. Code,  chapter  98,  section  1.  Therefore,  the  real 
question  is,  was  there  a  partnership  between  Duncan  and 
Nigh,  and  if  so,  is  Nigh  liable  on  account  of  the  order  given 
by  Fraleys,  and  accepted  by  Duncan. 

While  the  agreement  between  Nigh  and  Duncan  was  made 
shortly  after  Duncan  had  entered  into  the  agreement  with 
Fraleys  for  the  purchase  and  delivery  of  the  logs,  yet  the  con- 
tract between  Duncan  and  Fraleys  was  executory,  and  before 
the  delivery  of  the  logs  it  was  agreed  between  Nigh  and  Dun- 
can that  Nigh  was  to  pay  for  the  logs,  and  that  they  were  to  sell 
them  and  share  equally  in  the  profits  and  losses.  This  con- 
tract has  all  the  elements  of  partnership — one  to  make  the 
purchases  and  to  furnish  all  the  lal)or  necessary  for  conduct- 
ing the  business,  and  the  other  to  furnish  the  capital,  with 
the  understanding  that  they  shall  share  equally  in  the  profits 
and  losses.  A  partnership  is  the  contract  relation  subsisting 
Ijetween  persons  who  have  combined  their  property,  labor 
and  skill  in  an  enterprise  or  business  as  principals,  for  the 
purpose  of  joint  profit.     "The  true  test,    to  be  determined 
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by  looking  at  the  agreement  and  all  its  parts  and  provisions, 
as  well  as  its  general  character  is,  did  the  supposed  partner 
acquire  by  his  bargain,  any  property  in,  or  control  over,  or 
specific  lien  to,  the  profits  while  they  remained  undivided, 
in  preference  to  other  creditors.  If  he  did,  he  is  liable  to 
third  x)ersoiis;  and  if  otherwise,  not."  ChapUne  v.  Coiiant^ 
3  W.  Va.  507.  And  in  the  opinion  of  the  Court,  in  this 
case,  it  is  announced:  ''The  principles  of  the  law  of  partner- 
ship lead  to  the  conclusion  that,  if  a  trader  makes  an  arrange- 
ment in  regard  to  a  commercial  business  with  another,  by 
reason  of  which  that  other  becomes  interested  as  owner,  pre- 
cisely as  the  firm  is  interested  as  owner,  in  the  resulting 
profits,  whatever  be  their  repective  proportions,  while  they 
are  undivided  and  remain  as  profits,  these  two  are  certainly 
partners.  And  the  same  principles  lead  us  directly  to  the  other 
conclusion  that  a  mere  payment,  or  promise  to  pay,  out  of 
the  i>rofits  a  sum  of  money  as  a  specific  proportion  of  the 
profits  does  not  necessarily  constitute  the  payee  a  partner, 
and  gives  him  no  lien  in  the  profits,  and  no  right  to  the 
profits,  but  only  a  personal  claim  for  such  share  of  the 
profits,  after  they  are  ascertained,  and  may  be  divided." 
Apply  these  tests,  and  we  find  that  Nigh  became  interested 
as  owner,  precisely  as  did  Duncan,  in  the  resulting  profits, 
and  in  sharing  the  losses.  The  property  was  paid  for  by 
Nigh,  under  an  agreement  that  it  was  to  be  shipped  to  Cat- 
lettsburg  and  sold,  and  the  profits  divided  equally.  "An 
agreement  to  share  in  the  profit  and  loss  of  a  business  or 
adventure  shows  an  intention  to  create  a  partnership  unless 
such  evidence  of  intention  is  controlled  by  stipulations  or 
interpreted  by  conduct  inconsistent  with  it. "  Bates,  Partner- 
ship, section  25.  And  in  same  book,  section  28:  "If  one 
person  is  to  furnish  the  property,  or  the  money  with  which 
to  procure  it,  and  the  other  is  to  give  his  services  in  dispos- 
ing of  it  under  an  agreement  by  which  they  are  to  divide 
profit  and  loss,  it  is  a  partnership  inter  se,  for  a  sharing  of 
loss  is  generally  inconsistent  with  a  mere  employment."  The 
fact  that  this  was  a  contract  to  purchase  a  certain  lot  of  logs, 
or,  what  may  be  termed  a  single  transaction,  and  not  a  gen- 
eral partnership,  does  not  alter  the  rule.  "A  partnership 
may  exist  in  a  single  transaction  of  purchasing  land  with  a 
view  of  selling  it  for  profit."     Spencer   v.   Jones^  (Tex^)   71 


Digitized  by 


Google 


636  Williamson  &  Co.  v.  Nigh  et  af.  [58 

Am.  St.  Rep.  870.  And  we  find  the  same  doctrine  in  Janes 
V.  Davis^  (Kan.)  72  Am.  St.  Rep.  354:  "  Partnership  may 
exist  for  a  single  venture  or  undertaking,  such  as  the  pur- 
chase of  land  for  speculation. "  A  partnership  maj-  be  formed 
for  the  purpose  of  dealing  in  land  by  buying  and  selling, 
generally,  or  it  may  be  limited  to  a  speculation  upon  a 
single  venture.  Bates  v.  Baicocl,  {Cfil.\  29  Am.  St.  Rep. 
134;  Flmcer  v.  Barvel^ojS',  20  Ore.  132;  Demarest  v.  Koch, 
129  N.  Y.  218;  Insurance  Co.  v.  Ross^  and  Lennan^  29  Ohio 
429;  Ludlow  v.  Cooper^  4  Ohio  1.  ''Persons  without  being 
partners  generally  in  trade  may  be  partners  in  a  particular 
adventure."  Collyer's  Partnership,  section  58. 

Having  determined  that  Duncan  and  Nigh  are  partners, 
then  the  question  arises,  is  Nigh  liable  for  the  plaintiffs" 
debt,  on  account  of  the  order  given  b^'  Fraleys  and  accepted 
by  Duncan?  Nigh  being  a  partner  in  the  purchase  of  the 
logs,  of  course,  became  liable  to  Fraleys  for  the  purchase 
money,  although  they  may  not  have  known  of  the  partner- 
ship relation  existing  between  him  and  Duncan.  A  silent 
or  dormant  partner  is  liable  for  the  debts  of  the  partner- 
ship. Bates,  Partnership,  sections  156-7.  "A  secret  partner 
is  therefore  liable  upon  all  of  the  acting  partner's  contracts 
made  within  the  usual  scope  of  the  partnership  business, 
whether  such  contracts  are  really  on  partnership  account 
or   not."     Parsons,  Contracts,  section  81. 

The  order  given  by  Fraleys  operated  as  an  assignment  of 
their  claim,  and  while  it  was  drawn  on  Duncan,  yet  it  was 
an  assignment  of  a  claim  for  which,  as  we  have  seen,  both 
Duncan  and  Nigh  were  liable,  and  this  being  so,  the  as- 
signees are  entitled  to  all  the  rights  of  the  assignors.  And 
Nigh,  being  liable  to  Fraleys,  is  liable  to  the  plaintiffs,  the 
holders  of  the  Fraley  claim. 

Inasmuch  as  this  case  must  be  remanded  for  another  trial, 
it  is  proper  to  remark  that  what  has  l^een  said  as  to  the  suffi- 
ciency of  the  plaintiff's  evidence  is  for  the  purpose  of  show- 
ing the  impropriety  of  sustaining  the  motion  to  exclude, 
and  is  not  to  in  any  way  affect  a  subsequent  trial  before  the 
jury. 

For  these  reasons,  the  judgment  of  the  circuit  court  is  re- 
versed, the  verdict  of  the  jury  set  aside,  and  a  new  trial 
awarded. 

Reversed. 
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CHARLESTON 
Clark  v.  Emery  et  al. 
Submitted  January  16, 1906.     Decided  January  30,  1906. 

1 .  Option — Partnership. 

Where  one  who  has  acquired  options  upon  certain  lands,  enters 
into  a  written  contract  with  another,  empowering  him,  in  the  ab- 
sence of  the  optionee,  to  accept  the  options  and  make  sale  of  the 
lands,  and  providing  that  all  profits  shall  be  distributed  equally  be- 
tween them,  this  is  not  a  contract  creating  a  partnership  for  the 
purchase  and  sale  of  lands,  and  does  not  entitle  the  person  so  em- 
powered to  make  such  sale,  to  share  in  the  profits  arising  therefrom, 
unless  such  sale  be  made  by  him.     (p.  639.) 

2.  Partnership. 

As  to  whether  or  not  a  partnership  exists  depends  upon  the  true 
contract  and  intention  of  the  parties,  as  ascertained  from  all  the 
facts  of  the  case.  And  the  true  test  as  to  whether  the  partnership 
does  exist,  is,  did  the  supposed  partner  acquire  by  his  bargain,  any 
property  in,  or  control  over,  or  specific  lien  to,  the  profits  while 
they  remained  undivided,  in  preference  to  other  creditors.  If  he 
did,  he  is  a  partner;  and  if  otherwise,  not.    (p.  643.) 

3.  Partnership — In«vffie.ient  Emdence. 

A  case  where  the  evidence  is  insufficient  to  constitute  a  partner- 
nership.    (p.  644.) 

*(Cox,  Judge,  absent). 

Appeal  from  Circuit  Court,  Monongalia  County. 
Action  by  Joseph  E.  Clark  against  Jonas  W.  Emery  and 
others.     From  a  decree  for  defendants,  plaintiff  appeals. 

Ajffirjned. 

Frank  P.  Corbin  and  H.  L.  Robinson,  for  appellant. 

John  C.  Bane,  R.  W.  Ir\m:n,  and  Frazer  &  Frazbr,  for 
appellees. 

Sanders,  Judge  : 

The  plaintiff  filed  his  bill  in  the  circuit  court  of  Mononga- 
lia county,  claiming  to  be  an  equal  partner  with  the  defend- 
ant, Emery,  in  the  profits  arising  from  the  sale  of  certain 
coal  proi)erties  made  by  the  defendant,  Emery,  to  the  defend- 
ants, Cochrans.  Emery  answered,  denying  that  Clark  is  in- 
terested as  a  partner,  or  otherwise,  in  said  lands,  or  the 
profits   arising   therefrom.     Upon  the   hearing,   the  circuit 

*Counsel  below. 
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court  entered  a  decree  dismissing  the  plaintiff's  bill,  and  it  is 
from  this  decree  that  he  has  api)ealed. 

The  plaintiff  predicates  hia  suit  upon  a  verbal  contract 
which  he  claims  was  made  between  him  and  Emery,  and  says 
that  afterwards,  on  the  8th  day  of  May,  1901,  for  the  pur- 
pose of  more  i>erfectly  defining  their  respective  interests  in 
whatever  i)rofits  might  arise  from  a  sale  of  the  properties, 
and  in  order  to  confer  full  power  on  the  plaintiff  to  sell  and 
dispose  of  the  same  in  the  absence  of  Emery,  they  enter^ 
into  the  following  written  agreement : 

"This  agreement  entered  into  this  8th  day  of  May,  1901, 
by  &  l^etween  J.  W.  Emery,  &  J.  E.  Clark  both  of  Wash- 
ington Co.,  Pa. 

*'\Vitnesseth  that  both  the  parties  hereto  l3eing  equally  in- 
terested in  a  certain  option  or  contract  made  between  said  J. 
W.  Emery  &  \V.  B.  Hess  &  P.  S.  Johnson  of  Monongalia 
Co.,  W.  Va.,  said  contract  covering  the  right  of  sale  of  from 
2300  to  2500  acres  of  coal  lands  in  said  co.,  W.  Va.,  &  dated 
May  6th  1901. 

*'Now  it  is  understood  &  agi'eed  that  in  case  of  the  absence 
of  J.  W.  Emery  from  any  cause  that  the  said  J.  E.  Clark  is 
hereby  fully  empowered  to  accept  said  coal  under  the  terms 
of  contract  with  Hess  &  Johnson  and  conduct  the  sale  of  the 
property  with  full  &  absolute  rights  in  the  premises  as 
though  the  contract  were  made  in  said  Clark's  name. 

"All  profits  to  be  distributed  equally  between  said  Clark 
&  Emery. 

"Witnesseth  our  hands  &  seals  the  day  and  year  above 
written. 

"J.  E.  Clark,    [seal.] 
"J.  W.  Emery,  [seal.] 

'^Attest:  Geo.  L.  West." 

The  defendant,  Emery,  claims  that  no  such  verbal  contract 
was  made,  but  that,  if  found  to  have  been  made,  it  was  a 
contract  for  the  sale  of  real  estate,  and,  to  be  binding,  must 
be  in  writing,  and  signed  by  the  party  to  be  charged  thereby, 
and  that  the  contract  dated  the  8th  day  of  May,  1901,  is  not 
such  a  contract  or  memorandum  as  can  be  enforced,  and  does 
not  operate  to  take  the  verbal  contract  without  the  Statute 
of  Frauds.  And,  also,  Emery  claims  that  said  writing  of 
May  8th  is  not  a  contract  creating  a  partnership  between  him 
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and  Clark,  but  that  it  was  only  executed  for  the  purpose  of 
giving  Clark,  in  his  absence,  the  power  to  accept  certain  op- 
tions, and  to  sell  and  dispose  of  the  property  acquired  there- 
under; and  that,  if  he  should  make  sale  thereof,  he  was  to 
have  one-half  of  the  profits  realized  therefrom.  We  do  not 
feel  called  upon  to  determine  whether  or  not  the  written  con- 
tract of  May  8th  is  a  contract  for  the  sale  of  real  estate,  and 
whether  or  not  it  violates  the  Statute  of  Frauds,  because 
the  plaintiff,  in  our  opinion,  upon  a  proper  construction  of 
the  very  terms  of  the  contract,  is  not  shown  to  be  a  partner 
with  Emery,  nor  entitled  to  any  part  of  the  profits  arising 
from  a  sale  of  said  property,  unless  the  sale  was  made  by 
him. 

It  would  seem,  from  the  construction  of  the  contract  alone, 
that  it  was  only  intended  to  give  to  Clark  the  power  to  accept 
the  options  in  the  absence  of  Emery,  and  make  sale  of  the 
lands.  The  fact  that  it  is  recited  that  they  are  equally  inter- 
ested in  the  property,  does  not  make  this  true,  unless,  as  a 
matter  of  fact,  they  are  so  interested,  and  if  so,  under  the 
claim  of  Clark  himself,  it  must  be  upon  the  verbal  contract 
which  he  claims  he  had  with  Emery.  The  concluding  part 
of  the  contract,  wherein  it  says,  "All  profits  to  be  distrib- 
uted equally  between  said  Clark  and  Emery,"  is  not  inconsist- 
ent with  the  claim  of  Emery  that  in  case  Clark  should  make 
the  sale,  he  was  to  have  one-half  of  the  profits  realized  there- 
from, but  it  is  entirely  in  accoixl  with  Emery's  contention 
that  this  writing  was  only  given  to  empower  Clark,  in  the 
absence  of  Emery,  to  accept  the  options  and  make  sale.  It 
cannot  be  correctly  said  that  it  created  a  contract  of  part- 
nership between  the  parties,  to  continue  an  indefinite  period, 
and  to  entitle  Clark  to  share  in  the  profits,  without  consider- 
ation or  responsibility.  There  is  nothing  agreed  upon  and 
fixed,  by  its  terms,  except  that  Clark,  in  the  absence  of 
Emery,  is  given  power  to  accept  the  options  and  make  sale 
of  the  property,  and,  upon  his  doing  so,  the  profits  were  to 
be  divided  equally  between  them.  This  does  not  fix  and  de- 
fine a  partnership  relation  between  the  parties,  but  only  pro- 
vides for  the  doing  of  certain  things  by  Clark  in  the  absence 
of  Emery,  and  in  the  event  of  the  accomplishment  of  these 
things,  he  to  have  one-half  of  the  profits.  That  part  of  the  con- 
tract which  says  they  are  "equally  interested  in  a  certain  option 
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or  contract,"  is  mere  recital,  and  forms  no  part  of  the  agree- 
ment. The  only  agreement  expressed  is  that,  in  the  absence 
of  Emery  from  any  cause,  Clark  shall  have  full  power  to 
accept  the  coal  under  the  terms  of  the  contract  with  Hess 
and  Johnson,  and  conduct  the  sale  of  the  property  with  full 
and  absolute  rights  in  the  premises  as  though  the  contract 
were  made  in  Clark's  name,  and  all  profits  to  be  divided 
equally  between  Clark  and  Emery.  It  seems  that  this  con- 
tract is  complete  within  itself,  and  that  it  is  not  necessary  or 
proper  to  admit  evidence  to  vary,  add  to,  or  explain,  its 
terms.  It  is  perfectly  well  settled,  that  when  there  is  no 
ambiguity  in  a  written  contract,  parol  evidence  will  not  be 
received  to  vary,  contradict,  add  to  or  explain,  its  terms,  by 
proving  that  the  agreement  of  the  parties  was  different  from 
what  it  appears  by  the  writing  to  have  been.  Campbell  v. 
Fettennan,  20  W.  Va.  398;  Long  v.  Perhie,  41  W.  Va.  314; 
Howell  V.  Behler^  41  W.  Va.  610.  "A  writing  is  presumed 
to  contain  the  whole  of  the  contract,  and  will  te  protected 
from  any  invasion  of  extrinsic  stipulations,  if  upon  inspec- 
tion and  study  of  the  writing  itself,  read,  it  may  be,  in  the 
light  of  surrounding  circumstances,  in  order  to  its  proper 
understanding  and  interpretation,  it  appears  to  contain  the 
engagement  of  the  parties,  and  to  define  the  object  and  meas- 
ure the  extent  of  such  engagements,  and  to  hava  been  de- 
signed by  the  parties  to  be  the  repository  and  evidence  of 
their  final  intentions."  21  Am.  &  Eng.  Ency.  Law,  (2d  Ed.), 
1090. 

But  if  the  written  contract  does  not  purport  to  disclose  a 
complete  contract,  or  if  in  reading  it  in  the  light  of  the  situ- 
ation of  the  parties,  and  the  facts  and  circumstances,  it  ap- 
pears not  to  contain  all  the  stipulations  of  the  parties  on  the 
subject,  then  the  above  rule  does  not  apply,  but,  under  these 
circumstances,  parol  evidence  is  admissible  to  show  what  the 
rest  of  the  agi^eement  was.  But  that  part  of  the  contract 
which  is  sought  to  be  proven  must  not  be  repugnant  to  or 
inconsistent  with  the  written  contract,  for  where  a  contract 
rests  partly  in  writing  and  partly  in  parol,  the  written  part 
must  not  be  contradicted.  21  Am.  &  Eng.  Ency.  Law,  (2d 
Ed.)  1091-1093;  Ihatherhj  v.  Banl\  31  W.  Va.  70;  Mathem 
V.  Jarretty  20  W.  Va.  415;  Capeiiori^s  Adjnrs.  v.  Capertona 
Heirs,  36  W.  Va.  479;  Scraggs  v.  Hill,  37  W.  Va.  706. 
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The  plaintiflf  claims  that  the  contract  of  May  8th  is  not  a 
complete  contract  between  the  parties,  but  that  it  contained 
a  part  of  their  agreement,  and  that  the  defendant's  explana- 
tion of  it  is  clearly  inconsistent  therewith  and  repugnant 
thereto.  Admit  that  this  contract  only  partially  contains  the 
stipulations  and  agreements  of  the  parties,  and  that  it  may  be 
added  to  or  explained  by  parol,  still  we  fail  to  see  from  the 
facts  adduced  anything  inconsistent  with  the  claim  of  the 
defendant,  Emery.  And,  as  we  have  observed,the  written  con- 
tract does  not  create  a  partnership  between  Emery  and  Clark, 
and  from  a  careful  scrutiny  of  the  other  evidence,  we  fail  to 
find  anything  which  would  justify  us  in  finding  that  there 
existed  a  partnership  between  the  parties,  but  it  was  only  in- 
tended that  Clark  should  share  in  the  profits  in  case  he  should 
sell  the  property. 

In  1900,  the  defendant,  Emery,  learned  of  this  field  of  coal, 
and  that  Parker  S.  Johnson  and  W.  B.  Hess  had  options  on 
it,  and  thereupon  he  went  to  Morgantown  to  see  Johnson  in 
reference  to  it,  and  then  learned,  through  Johnson,  that 
Johnson  and  Hess  had  transferred  their  options  to  John  C. 
Netf.  Later,  and  in  the  month  of  December,  following,  he 
saw  the  plaintiff,  Clark,  and  had  a  talk  with  him  about  these 
lands.  In  this  conversation,  Clark  spoke  of  his  connection 
with  the  Wayne  Iron  and  Steel  Company  and  the  Clyde  (3oal 
Company,  and  said  that  if  he  had  an  option  on  this  coal,  he 
thought  he  could  sell  it  to  these  companies.  The  matter  then 
rested  in  abeyance  until  in  April,  1901,  except  that  Clark,  in 
the  meantime,  made  an  effort  to  secure  an  option  from  Neff, 
but  failed  to  do  so.  On  the  26th  of  April,  1901,  Emery 
secured  an  option  from  Neff,  and  on  the  following  day  pro- 
cured one  from  Johnson,  beginning  at  the  expiration  of  Neff's 
option,  which  was  on  the  2nd  day  of  May.  After  Emery  had 
secured  these  options,  he  immediately  informed  Clark  of  the 
fact,  and  called  his  attention  to  the  conversation  which  he 
had  had  with  him  in  relation  to  a  sale  of  the  property  to  the 
Wayne  Iron  and  Steel  Company  and  the  Clyde  Coal  Company, 
and  then  agreed  with  Clark  that  in  the  event  he  made  the 
sale  of  the  proi>erty,  he  would  divide  the  profits  arising  there- 
from. Clark  proceeded  to  try  to  interest  these  companies  in 
the  sale  of  these  lands,  taking  the  matter  up  with  Sanford, 
the  superintendent  of  the  coal  company.     The  property  was 
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examined  by  the  superintendent,  and  on  the  8th  day  of  May, 
1901,  the  date  of  the  written  contract,  Clark,  Emery  and 
Saiiford  met  at  Brownsville,  at  which  time  the  sum  which 
Sanford  should  receive,  and  the  price  at  which  the  property 
was  to  be  offered  to  the  companies,  w^ere  agreed  upon,  and  it 
was  at  this  meeting^  that  the  contract  between  Clark  and 
Emery  was  prepared  and  signed.  Up  to  this  time  there  had 
been  no  definite  contract  between  them. 

A  sale  to  the  companies  was  not  consummated,  but  Clark 
still  interesting  himself  in  making  a  sale,  Clark  proposed  to 
Emery  that  probably  a  sale  could  be  negotiated  through  Lig- 
gett, of  Pittsl)urg,  and  Emery  agreed  that  in  the  event  he 
made  a  sale  of  the  property  through  Liggett,  he  should  share 
equally  in  the  profits;  and  shortly  afterwards  a  writing  was 
entered  into  between  Clark  and  Emery  and  Liggett,  by  which 
Liggett  was  empowered  to  sell  for  a  certain  price,  and  pro- 
viding that  all  over  and  above  that  price  he  could  have  as  his 
compensation  for  making  the  sale.     This  effort  was  also  fruit- 
less, and  nothing  further  was  done  in  the  matter  for  nearly  a 
year,  when  Emery  made  a  sale  of  the  property  to  the  defend- 
ants, Cochrans,  and  since  this  sale  the  plaintiff  asserts  that  he 
is  entitled  to  one-half  of  the  profits.     He  was  not  interested 
in   making   this   sale  to  Cochrans;  took  no  part  in  it;  did 
nothing  in  regard  to  it.     And  not  only  is  this  so,  but  the  time 
limit  for  the  Johnson  and  Hess  options  l)eing  about  to  expire, 
it  became  necessary  that  they  should  be  accepted.     They  were 
accepted  by  Emery,  and  all  contracts  taken  in  his  name  indi- 
vidually, he  thereby'  becoming  responsible  for  the  entire  pur- 
chase money.     No  liability  attached  to  Clark.     No  sum  was 
paid  by  him,  and  in  no  way  did  he  become  resijonsible  for  a 
dollar  in  the  negotiation  of  these  options.     And  not  being 
liable,  not  taking  any  part  in  making  this  sale,  it  I'esting  in 
abeyance  for  nearly  a  year  after  the  effort  to  sell  through 
Liggett  was  made,  it  does  not  seem  reasonable  that  a  contract, 
5uch  as  is  contended  for  by  him,  existed.     Considerable  stress 
is  laid  upon  the  fact  that  in  the  contract  between  Clark  and 
Emery  and  Liggett,  it  is  recited  that  Clark  and  Emery  are 
parties  of  the  first  part,  and  that  they  own  or  control  certain 
coal  lands.     It  is  undertaken  to  conclude  from  this  that  there 
is  an  admission  of  partnership  upon  the  part  of  Emery,  but 
in  view  of  all  the  circumstances  connected  with  and  surround- 
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ing  this  transaction,  this  recital  is  not  inconsistent  with  the 
theory  of  Emery,  because,  as  claimed  by  him,  if  Clark  had 
made  the  sale  to  the  companies  referred  to,  or  through  Lig- 
g:ett,  he  would  have  been  equally  interested  in  the  profits" 
arising  from  the  sale;  and  this  being  the  fact,  it  cannot  be 
held  that  there  is  any  inconsistency  in  the  contract  as  claimed 
by  Emery  and  the  written  contract  with  Liggett. 

The  testimony  of  John  C.  Neff,  to  the  eflfect  that  Emery 
came  to  him  and  asked  for  an  option  on  the  lands  in  question, 
and  that  he  refused  to  give  it  to  him,  informing  him  that  he 
had  told  Clark  that  he  would  wait  until  the  latter  found  out 
whether  or  not  he  had  a  buyer,  whereupon  Emery  told  him 
that  he  and  Clark  were  partners,  and  that  whatever  he  did 
would  be  satisfactory  with  Clark,  is  relied  upon  to  establish 
the  fact  of  the  partnership  tetween  Clark  and  Emery.  But 
it  will  be  observed  that  the  witness  says  Clark  thought  he 
had  a  buyer  for  the  coal,  and  that  buyer  was  either  the  com- 
pany, or  the  manager  of  the  company  for  which  Clark  was 
working.  Admitting  that  Emery  told  Neff  that  he  and  Clark 
were  partners,  which  Emery  denies,  still  Emery  does  not 
deny  that  as  to  the  sale  to  the  company,  which  Clark  claimed 
he  could  make,  they  were  to  share  equally  in  the  profits. 
And  at  the  time  he  had  this  conversation  with  Clark,  he  fully 
believed  that  Clark  would  share  in  the  profits,  because  Clark 
had  led  him  to  strongly  believe  that  he  could  make  sale  to 
one  of  the  companies.  If  Clark  was  a  partner  with  Emery, 
why  were  the  contracts  and  oi)tions  all  taken  in  Emery's 
name?  Why  did  Emery  advance  all  the  money,  and  l^ecome 
individually  liable  to  the  land  owners?  These  facts  are  cer- 
tainly not  consistent  with  the  plaintiff's  claim,  but  speak 
most  strongb'^  against  him. 

The  only  proper  deduction  from  the  facts  is  that  Clark  was 
empowered  to  make  sale,  and  if  he  did  so,  he  was  to  receive 
for  his  services  one-half  of  the  profits.  "To  constitute  a 
partnership  between  parties  who  share  in  the  profits,  the  in- 
terest in  the  profits  must  be  mutual — each  person  must  have 
a  specific  interest  in  them  as  a  principal  trader;  he  is  not  a 
partner  merely  because  he  receives  a  part  of  the  profits  as 
comi)ensation  for  his  services."  Sodikerv.  Applegate^  24 
W.  Va.  411.  And  in  this  case,  delivering  the  opinion  of  the 
Court,  Judge  Snyder  says:     "If  persons  merely  occupy  the 
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relation  of  principal  and  agent,  employer  or  employe  or 
factor,  no  partnership  can  be  predicated  upon  the  fact  that 
such  agent,  employe  or  factor  receives  a  part  or  share  of  the 
profits  for  his  services  or  other  benefits  conferred.  *  *  * 
In  every  partnership  there  is  a  community  of  interest,  but 
every  community  of  interest  does  not  create  a  partnership. 
There  must  be  a  joint  ownership  of  the  partnership  funds, 
or  a  joint  right  of  control  over  them  and  also  an  agreement 
to  share  the  profits  or  losses  arising  therefrom."  Chapllne 
V.  CmiaiiU  3  W.  Va.  507. 

There  is  nothing  to  show  any  liability  upon  Clark  for  losses 
and  expenses,  which  is  deemed  an  imx)ortant  fact  tending  to 
show  that  the  contract  is  not  one  of  partnership. 

It  is  claimed  that  such  transactions  as  we  have  here  under 
consideration  have  been  passed  upon,  at  diflferent  times,  by 
the  Supreme  Court  of  Pennsylvania,  and  uniformly  held  to 
be  the  operations  of  a  partnership,  and  the  cases  of  Howell 
V.  Kelley,  149  Pa.  473,  and  Frazef^  et  al.  v.  Linton,  183  Pa. 
186,  are  cited^  In  the  first  of  these  cases,  the  court  decided 
that  profits  realized  in  a  single  transaction,  procuring  options 
on  coal  lands  and  re-selling  them  at  a  profit,  under  a  parol 
agreement,  can  be  recovered  in  an  action  by  one  partner 
against  the  other,  and  that  the  Statute  of  Frauds  has  no  ap- 
plication, and  in  the  other  case  it  was  held  that  when  a  bill 
in  equity  is  filed  by  one  partner  against  the  other  for  an 
account,  where  the  evidence  establishes  the  existence  of  the 
partnership,  but  no  definite  arrangement  as  to  the  division  of 
the  profits,  the  presumption  of  law  is  that  the  profits  were 
to  be  equally  divided.  While  it  is  unnecessary  for  us  to 
either  aflSrm  or  repudiate  the  doctrine  enunciated  in  these 
decisions,  yet  the  doctrine  therein  pronounced  seems  to  be 
sound.  But,  whether  so  or  not,  it  has  no  application  here, 
because  there  it  was  found  from  the  evidence  that  a  partner- 
ship existed,  and  here  the  reverse  is  found.  Of  course,  if  we 
should  find  the  existence  of  a  partnership,  then  the  doctrine 
of  these  cases  might  be  applied. 

We  see  no  error  in  the  decree  of  the  circuit  court,  and  it  is 

affirmed. 

Affirmed. 
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CHARLESTON 

Adkins  i\  Huff. 

Submitted  January  16,  1906.  Decided  January  30,  1906. 

1.     Timber. 

Under  a  clause  in  a  deed,  reserving,  to  the  grantor,  therein, 
scanding  timber  on  the  land  thereby  conveyed,  using  the  following 
terms:  "Said  first  party  J.  M.  A.  reserves  and  still  owns  all  timber** 
&c.,  and  requiring  the  same  to  be  removed  from  the  land  within  a 
speclAed  time,  the  grantor  does  not  hold  absolute  and  unconditional 
title  to  the  timber  so  reserved;  and  such  of  it  as  remains  unsevered, 
at  the  expiration  of  the  time  limited,  is  the  property  of  the  owner 
of  the  land.    (p.  648.) 

Appeal  from  Circuit  Court,  Wayne  County. 

Bill  by  Milton  J.  Adkins  against  David  W.  Huflf  and  oth- 
ers.    Decree  for  complainant,  and  defendant  Huflf  appeals. 

Reversed. 

Taylor  &  Welch,  for  appellant. 

POFFENBARGER,  JUD.'iE  : 

David  W.  Huflf  complains  of  a  decree  of  the  circuit  court 
of  Wayne  county,  overruling  in  part  his  motion  to  dissolve 
an  injunction,  awarded  against  him  on  the  bill  of  Milton  J. 
Adkins,  and  perpetuating  the  same  in  so  far  as  it  was  not 
dissolved. 

The  injunction,  as  perpetuated,  inhibits  the  said  David  W. 
HuflF  and  his  co-defendant,  David  E.  Huflf,  from  preventing, 
obstructing  or  hindering  said  Adkins  and  his  employes  from 
cutting  and  removing  certain  timber  on  a  tract  of  land,  con- . 
taining  forty-three  acres,  owned  by  the  said  David  W.  Huflf. 
The  claim  of  Adkins  to  the  timber  is  based  upon  a  reserva- 
tion in  a  deed  by  which  he  conveyed  the  land  to  said  Huflf, 
The  language  of  the  clause  reserving  the  timber  is  as  follows: 
''Said  first  party,  M.  J.  Adkins  reserves  and  still  owns  all 
timber  down  to  a  railroad  tie  size  excepting  poplar  forty-two 
inches  and  less  in  circumference  2  ft  above  the  ground  which 
the  said  David  W.  Huflf  is  to  have  for  building  timber.  *  * 
*  *  And  the  said  M.  J.  Adkins  is  to  have  34  months  from 
this  date  to  remove  said  reserve  timber  oflf  of  said  land  and  to 
have  all  rights  to  cut,  haul  and  saw  and  remove  said  timber 
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and  tan  bark  and  to  set  saw  mill  in  the  calf  pasture  field  and 
to  remove  same  as  if  it  was  his  own  land." 

The  circumstances  and  transactions  which  led  up  to  this 
litigation  were  as  follows:  The  deed  was  executed  by  Adkins 
November  16,   1900.     The  consideration  was  four  hundred 
dollars,  of  which  one  hupdred  was  paid  at  the  date  of  the 
deed,  and  for  the  residue  three  one-hundred  dollar  notes  were 
executed  by  the  grantee,  payable,  respectively  in  ten,  twenty- 
two  and  thirty-four  months  after  the  date  thereof,  and  pa,y- 
ment  thereof  was  secured  by  a  vendor's  lien.      The  first  and 
second  of  these  notes  were  paid  as  they  became  due.     About 
three  months  before  the  last  one  became  due,  David  E.  Huff, 
father  of  the  grantee,  who  had  aided  his  son  in  negotiating 
for  the  land,  proposed  to  Adkins  that,  with  the  consent  of 
said  David  W.  Huff,  he  execute  a  new  deed  to  him,  David  E. 
Huff.     Very  soon  afterwards  this  was  done  and  the  old  deed 
delivei'ed  back  to  Adkins.    As  to  the  purpose  of  this  transac- 
tion, the  parties  differ  in  their  pleadings  and  evidence.     Ad- 
kins contends  that  the  purpose  was  to  vest  the  title  abso- 
lutely in  David  E.  Huff,  he  having  represented  himself  as 
having  paid  all  the  purchase  money  that  had  been  paid,  and 
his  son  as  desiring  to  abandon  the  purchase.     The  two  Huffs 
say  the  intention  was  merely  to  give  the  father  security,  up- 
on the  land,  for  two  hundred  and  thirty  dollars  which  he  had 
loaned  his  son  to  aid  in  paying  for  it.     David  W.   Huff  ad- 
mits that  he  consented  to  the- execution  of  the  deed  for  that 
purpose  and  both  he  and  is  father  say  the  understanding  was 
that  it  should  be  an  exact  copy  of  the  first  deed,  except  thafc 
the  name  of  the  grantee  should  be  changed  and  the  reserva- 
tion of  the  vendor's  lien  omitted.     The  new  deed  departed, 
however,  from  these  specifications  by  altering  the  date  at 
which  the  right  of  Adkins  to  cut  and  remove  timber  should 
expire.     By  the  first  deed  such  right  would  have  expired 
September  16,  1903.     This  one  specified  April  1,  1904,  as  the 
time  limit.     In  lieu  of  the  vendor's  lien,  Adkins  took  the 
note  of  David  E.  Huff  for  the  last  payment  with  personal  se- 
curity, and  he  says  this  change  in  the  security  was  the  con- 
sideration for  the  extension  of  time. 

In  December,  1903,  Adkins  brought  this  suit  to  enjoin  Da- 
vid E.  Huff  and  David  W.  Huff  from  interfering  with  his 
alleged  right  to  cut  and   remove  timber  from  the  land  and 
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from  hauling  away  and  otherwise  molesting  the  railroad  ties 
which  he  had  made  on  the  land,  after  September  16,  1903, 
and  the  said  David  W.  Huff  from  prosecuting  a  civil  action 
against  him  in  a  justice's  court  for  the  recovery  of  damages 
resulting  from  alleged  wrongful  taking  of  timber.  A  pre- 
liminary injunction  was  awarded  in  conformity  with  the 
prayer  of  the  bill,  but  the  court,  on  the  hearing,  sustained 
the  motion  to  dissolve  so  much  of  the  injunction  as  restrained 
the  prosecution  of  said  civil  action,  and,  being  of  the  opinion 
that,  under  the  clause  in  said  first  deed,  reserving  to  Adkins 
title  to  the  timber,  said  Adkins  had  the  absolute  title  to  the 
timber  and  not  a  defeasible  title  or  a  mere  license  to  cut  and 
remove  the  same,  perpetuated  so  much  of  the  injunction  as 
restrained  the  defendants  from  molesting  him  in  the  exercise 
of  his  right  to  cut  and  remove  it. 

The  return,  to  Adkins,  of  the  deed  made  by  him  to  David 
W.  Huff  and  the  execution  of  another  deed  to  David  E.  Huff, 
containing  a  clause  extending  the  time  for  the  removal  of  the 
timber,  did  not,  in  any  way,  affect  the  rights  of  the  parties, 
as  fixed,  and  determined  by  said  first  deed.  The  title  still 
remained  in  David  W.  Huff.  When  land  has  been  conveyed 
by  a  deed  it  cannot  be  re-conveyed  from  the  grantee  to  the 
grantor  by  a  return  of  the  «leed  or  cancellation  thereof.  It 
must  be  re-conveyed  by  another  deed.  Jones  v.  Neals^  2  Pat. 
&  H.  339;  Graysons  v.  RichardH^  10  Leigh  57;  Seibel  v. 
Rapp,  85  Va.  32;  Vaughan  v.  Jfoare,  89  Va.  925.  At  the 
date  of  the  deed  executed  to  David  E.  Huff,  therefore,  Ad- 
kins had  no  title  in  himself  to  convey  or  reserve.  Hence,  the 
time  limit  fixed  by  the  deed  to  David  W.  Huff  remains  un- 
changed. 

If,  by  the  reservation  in  the  deed  to  David  W.  Huff,  abso- 
lute and  unconditional  title  to  the  timber  remained  in  the  ap- 
pellant, it  may  be  that  a  court  of  equity  had  jurisdiction  by 
injunction  to  prevent  obstruction  to  his  right  to  enter  upon 
the  land,  sever  the  timber  and  carry  it  away.  It  would  have 
been  an  interest  in  the  land  and  the  owner  thereof  would 
have  had,  by  implication,  a  right  of  access  to  it,  the  only 
adequate  remedy  for  deprivation  of  which  might  have  been 
in  equity.  This  is  merely  suggested,  not  decided.  But  if> 
by  his  deed,  he  retained  only  a  lease  for  the  period  of  thirty- 
four  months,  with  the  right  to  cut  and  remove  timber  within 
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that  time,  or  a  conditional  title  to  the  timber,  a  title  depend- 
ent upon  the  severance  thereof  within  the  period  of  time  lim- 
ited, or  a  present  title,  defeasible  by  the  expiration  of  the 
period  of  time  limited  without  a  severance  of  the  timber  hav- 
ing been  effected,  no  right  of  his  has  been  invaded,  impaired 
or  interfered  with.  The  authorities  are  practically  uniform 
in  holding  that  an  instrument,  granting  standing  timber,  and 
containing  a  clause,  requiring  or  permitting  it  to  be  removed 
within  a  specified  time  from  the  date  of  the  grant,  gives  no 
absolute  and  unconditional  title  to  the  property.  Some  courts 
hold  the  right  of  the  grantee  to  be  a  license,  others  a  lease, 
and  others  a  defeasible  title  to  the  timber.  By  the  great 
weight  of  authority,  it  is  determined  that  no  right  or  title 
exists  in  the  grantee  after  the  expiration  of  the  time  speci- 
fied in  the  deed  or  contract.  Strong  v.  Eddxfy  40  Vt.  547  ; 
Judevlne  v.  Goodrich^  35  Vt.  19;  Utley  v.  Lumber  Co.^  59 
Mich.  263;  Waney  v.  Mahotuy^  55  Mich.  194;  Ilaaht-U  v. 
Ayerm^  35  Mich.  89;  Haskell  v.  Ayers^  32  Mich.  93;  Kellan 
V.  Mclumtry^  69  N.  Y.  264;  Kutg  v.  Maryland^  38  Mich. 
47;  Fletcher  v.  Liringston^  153  Mass.  388;  Reed  v.  Merri- 
Held,  10  Mete.  (51  Mass.)  155;  Gold^fuw  Glock,  57  Wis.  118; 
Larson  v.  Cook,  85  Wis.  564;  Clark  v.  Guest,  54  O.  St.  298; 
Pea.He\\  Gibson,  6  Me.  81;  Weber  \,  Proctor,  89  Me.  404; 
Howard  v.  Lincoln,  13  Me.  122.  No  distinction  seems  to  be 
made  in  this  respect  between  rights  conferred  by  deed  and 
those  conferred  by  contracts  which  huve  not  the  form,  nor  all 
the  requisites,  of  a  deed.  The  grants  ia  the  following  cases 
were  all  by  deed:  Rted  v.  Me rri field,  10  Mete.  (51  Mass.) 
155;  Golden  v.  Clock,  57  Wis.  118;  Pease  v.  Gibson,  6  Me. 
81;  Weber  \.  Proctor,  89  Me.  404.  In  all  the  other  cases 
above  cited  the  instruments  were  contracts,  some  wholly  exe- 
cutory and  others  passing  an  equitable  title,  the  purchase 
money  having  been  fully  paid.  No  reason  is  perceived  why 
there  should  be  any  difference  lietween  a  grant  of  the  timber 
on  a  tract  of  land  and  a  reservation  thereof  in  a  deed  convey- 
ing away  the  land.  Reservations  are  sometimes  held  to  have 
the  force  and  effect  of  exceptions.  Harris  v.  Cobb,  49  W. 
Va.  350.  When  they  do,  they  can  te  of  no  higher  dignity 
than  a  grant.  A  thing  excepted  remains  in  the  grantor  by 
retention.  The  title,  therefore,  cannot  be  more  effectually  in 
him  by  an  exception  than  by  a  grant  thereof  to  him.    There- 
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fore,  if  this  reservation  could  be  treated  as  an  exception  of 
the  timber  from  the  grant  of  the  land,  it  would  stand  on  the 
same  footing  as  if  the  land,  without  any  exception  or  reser- 
vation, had  been  granted  and  a  deed  executed  by  the  grantee, 
conveying  the  timber  back.     When  such  grants  are  made 
with  a  clause,  requiring  or  permitting  the  removal  of  the 
timber  within  a  specified  time,  the  grantee  takes,  at  most,  a 
present  defeasible  title.     Mee  v.  Beiudict^  98  Mich.  260.  See 
also  the  authorities  above  cited.     The  only  case  found  which 
conflicts  with  this  view  is  Ilahteady,  Jesnup^  150  Ind.  85,  in 
which  the  rights  of  the  parties  were  governed  by  a  contract 
and  in  which  the  court  held  that  the  purchaser,  in  the  absence 
of  a  forfeiture  clause  in  the  contract,  might  remove  the  tim- 
ber sold  after  the  expiration  of  the  time  fixed  for  its  removal. 
The  distinction  which  the  court  attempted  to  make  between 
this  case  and  the  numerous  others,  some  of  which  are  above 
referred  to,  is  not  at  all  clear.  A  case  very  similar  to  the  one 
now  imder  consideration  is  that  of  Johnson  v.   Moore^  28 
Mich.  8.  A  deed  was  executed  conveying  a  tract  of  land.   At 
the  same  time,  the  grantee  executed  and  delivered,  to  the 
grantor,  a  writing  which  recited  his  purchase  of  the  land  and 
then  said:  "This  is  to  certify  that  all  the  sawing  pine  and 
white  wood  timber  that  is  now  upon  the    above  described 
tracts  of  land  belongs  to  the  said  Robert  M.  Moore,  who  is 
sole  owner  thereof;  and  that  said  Robert  M.  Moore  has  by 
agreement  thirty  months  from  this  date  to  remove  the  same." 
It  was  held  that  the  contract  and  deed  should  be  read  and 
construed  together  as  parts  of  a  single  transaction,  and  that, 
being  so  read,  the  vendor  had  title  to  so  much  of  the  timber 
as  he  should  remove  within  thirty  months,  the  time  speci- 
fied.    In  reaching  a  conclusion,  the  court  said:     "The  adop- 
tion of  these  separate  provisions  respecting  ownership  and  the 
right  of  entry,  together  with  the  particular  circumstances, 
most  clearly  denotes  that  it  was  in  the  minds  of  the  parties 
that  Moore  should  hold  an  interest,  as  well  as  a  right  of  en- 
try.    The  written  understanding  that  he  should  '  own  '  the 
timber  was  as  much  a  part  of  the  principal  transaction  as  the 
grant  of  the  land,  and  it  found  its  consideration  in  that  trans- 
action, and  it  ought  to  be  allowed  to  operate  as  was  intended, 
unless  prevented  by  some  rule  of  law,  and  I  am  aware  of  no 
such  rule.      Whether  the  technical  effect  of  the  arrangement 
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was  to  preserve  to  Moore  the  conditional  right,  or  to  transfer 
it  to  him,  is,  in  my  judgment,  a  thing  of  no  practical  impor- 
tance. That  it  was  one  or  the  other  is  unquestionable,  and 
my  brethren  are  inchned  to  regard  it  as  substantially  a  trans- 
fer or  release.  Goodtltle  e^r  dem,  Ldwards  v.  Bailey^  Cowp. 
597;  Wickhuirh  v.  Hawker,  7  M.  &  W.  63;  Rowbotham  v. 
Wilson,  8  H.  of  L.  Cases,  348.  It  served  to  secure  to  Moore 
as  against  Bradley,  and  all  others  having  notice,  the  existing 
ownership  of  such  of  the  timber  as  he  should  take  off  in 
thirty  months."  A  deed  which  grants  or  reserves  standing 
timber  on  land  without  any  limitation  of  time  for  the  remo- 
val thereof  is  deemed  a  grant  or  reservation  of  an  interest  in 
the  land,  absolute  and  unconditional.  Magnetic  Ore  to.  v. 
Markhury  Lmiiber  Co,,  104  Ala.  465,  (53  Am.  St.  73);  Wait 
V.  Baldwin,  60  Mich.  622.  When  timber  is  conveyed  by 
deed  with  a  covenant  of  warranty  and  an  habendum  clause, 
it  conveys  an  interest  in  the  land,  although  there  te  a  time 
limit,  but  it  vests  either  a  defeasible  title  to  the  timber  or  a 
leasehold  estate  in  the  land  for  the  time  limited,  with  a  right 
of  appropriation  to  be  exercised  during  the  term.  WJiite  v. 
Foster,  102  Mass.  305. 

The  deed  now  under  consideration  grants  a  tract  of  land. 
But  for  a  subsequent  clause,  this  would  carry  the  timber. 
Said  subsequent  clause  reserves  the  timber  with  certain  ex- 
ceptions, and  fixes  a  limit  of  time  within  which  it  shall  be  re- 
moved. In  determining  what  right  the  grantor  thereby  se- 
cured to  himself,  all  parts  of  the  deed  must  be  considei-ed. 
The  grant  is  not  to  be  cut  down  by  the  subsequent  reserva- 
tion to  any  extent  beyond  that  indicated  by  the  intention  of 
the  parties  as  gathered  from  the  whole  instrument.  A  reser- 
vt^tion  is  not  necessarily  an  exception.  Primarily,  it  is  a  new 
interest  created  out  of  the  thing  granted.  Adkins  may  have 
still  owned  the  timber,  under  the  language  of  the  clause  re- 
ferred to,  but,  if  so,  his  title,  as  tested  by  the  principles 
above  stated,  was  a  defeasible  one,  wherefore  it  failed  by  rea- 
son of  the  non-performance  of  the  condition  upon  which  it 
was  held.  The  reservation  in  the  deed  vested  in  him  a  pres- 
ent title  to  the  timber,  but  his  failure  to  remove  it  operated 
to  devest  it  out  of  him  and  vest  it  in  the  grantee  of  the  land. 
If  this  te  not  the  true  interpretation  of  the  deed,  then  the 
principles  announced  in  Nidi  v.  Elliott,  52  W.   Va.  229,  ap- 
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ply,  and  no  title  vested  in  Adkins  as  to  the  timber  remaining 
uncut  at  the  expiration  of  the  time  specified  for  removal. 

Having  no  right  to  the  standing  timber,  the  appellee  was 
not  entitled  to  the  protection  of  an  injunction  in  attempting 
to  cut  and  remove  it.  As  to  the  timber  already  severed,  he 
had  a  remedy  at  law  for  the  recovery  of  the  possession  of  it, 
if  it  belonged  to  him. 

For  the  reasons  above  stated,  it  is  plain  that  the  circuit 
court  erred  in  entering  the  decree  complained  of,  as  well  as 
in  refusing  to  dissolve  the  injunction.  Therefore,  the  decree 
entered  in  this  cause  on  the  first  day  of  June,  1904,  will  be 
wholly  reversed  and  set  aside,  the  injunction  dissolved  and 
the  bill  dismissed,  with  cost  to  the  appellant  in  the  circuit 
court,  as  well  as  his  costs  in  this  Court. 

Revemed, 


CHARLESTON 

Mann  et  al.  v.  County  (3ourt. 
Submitted  Novembor  9,   1905.      Decided  January  16,  1906. 

1.  County  Courts — Calling  PJlection — Duties. 

The  duties  imposed  upon  county  courts,  by  section  15  of  chapter 
39  of  the  Code  of  1899,  as  amended  by  chapter  95  of  the  Acts  of 
1901,  are  ministerial.     ^P-  654.) 

2.  County  Oovwt%— Time  for  Proceeding — Adjournment. 

Such  courts  cannot  prevent  action  upon  a  petition  filed  under 
said  statute,  at  the  term  at  which  it  is  filed,  by  adjourning  the 
term.     (p.  654.) 

3.  County  Courts — Pernonal  KnoidMge — Badii  of  Action. 

Such  courts  must  base  their  action  on  the  record  made  in  the 
proceeding,  and  not  upon  personal  knowledge  of  their  own  mem- 
bers, not  in  any  way  made  part  of  such  record,     (p.  655.) 

4.  Countv  Courts — Personal  Knowledge — Mandamus. 

Knowledge  and  belief  of  the  members  of  such  court,  to  the 
effect  that  the  petition  so  filed  is  not  signed  by  the  requisite  num- 
ber of  legal  voters,  constitutes  no  defense  upon  an  application  for 
a  mandamus  tc  compel  action  thereon,  when  the  petition  bears  the 
requisite  number  of  signatures  and  is  verified   as   the   statute  pro- 
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vides,  and  no  other  evidence  bearing  on  the  question  appears  in 
the  record  of  the  proceeding  as  it  remains  in  said  court,  (p. 
655.^ 

5.  Equity — Jurindiftion — Superrmon  of  (htvrrnmental  Acts. 

In  the  absence  of  a  statute  conferring  it,  courts  of  equity  have 
no  power  to  control,  by  injunction  or  otherwise,  public  officers 
and  tribunals  in  the  exercise  of  purely  legislative  or  governmental 
functions,     (p.  055.) 

6.  Same — Fraud, 

Fraud,  perpetuated  by  private  persons,  in  the  procurement  of  the 
exercise  of  a  legislative  or  governmental  power  of  itself,  affords 
no  ground  of  equity  jurisdiction,  unless  it  is  expressly  given  by 
statute,     (p.  656.) 

7.  Courts — Adjournment. 

Section  2  of  chapter  114  of  the  Code  of  1899,  authorizing  circuit 
and  county  courts  to  adjourn  from  day  to  day  until  their  business 
is  dispatched,  or  until  the  ends  of  their  terms,  does  not  limit  or 
restrict  the  common  law  powers  of  such  courts  to  adjourn  tea 
distant  day,  or,  as  it  is  sometimes  expressed,  from  time  to  time, 
provided  the  day  fixed  be  not  beyond  the  time  to  which  the  term 
could  legally  continue,    (p.  657.) 

8.  Same. 

Section  10  of  chapter  114  of  the  Code  of  1899,  does  not  limit  the 
period  of  time  over  which  a  circuit  or  county  court  may  adjourn. 
Its  purpose  is  to  prevent  the  loss  of  a  term  by  reason  of  the  failure 
of  any  court  to  sit  on  any  day  appointed  by  law,  or  by  its  own  ad- 
journing order,  for  that  purpose,     (p.  658.) 

9.  Mandamus — Official  Action. 

A  court  or  other  tribunal,  charged  with  the  performance  of  a 
mandatory  duty  at  a  given  term  or  session,  which  adjourns  with- 
out having  performed  such  duty,  may  be  re-convened  and  compelled 
10  perform  such  duty,  by  mandamus,  and  the  act,  when  so  done, 
will  be  deemed  to  have  been  performed  at  the  term  or  session  at 
which  the  law  required  it  to  be  done.     (p.  661.) 

Mandanms^  on  petition  of  Edwin  Mann  and  others,  against 
I  the  county  court  of  Mercer  county,  and  others. 

I  Writ  Awarded. 

I  Brown,  Jacksox  &  Knight  and  Mollohan,  McClintic  & 

i  Mathews,  for  petitioners. 

'  C.    W.   Smith,   J.  H.    Holt   and  J.  W.  Kennedy,  for 

!  respondents. 

POPFENBARGER,  JuDGE: 

On  the  31st  da.v  of  October,  1905,    this  Court,  upon  the 
petition   of   Edwin   Mann  and  1939  other  citizens  and  legal 
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voters  of  Mercer  county,  awarded  a  mmidamus  nisi,  directed 
to  the  county  court  of  said  county  and  the  commissioners 
thereof,  commanding  said  commissioners  to  re-convene  as 
such  county  court  and  make  and  enter  an  order  calling  a  spe- 
cial election  for  the  determination  of  the  question,  whether 
the  county  seat  of  said  county  shall  be  removed,  from  the 
town  of  Princeton  therein,  to  the  city  of  Bluefield  in  said 
county  and  be  re-located  at  said  city,  in  accordance  with 
the  prayer  of  the  petition  of  said  Mann  and  others  which  had 
theretofore  been  presented  to  said  county  court. 

Said  petitioners,  on  the  30th  day  of  Septeml>er,  1905, 
presented  to  the  county  court  their  said  petition  for  the 
calling  of  said  election,  properly  verified  by  affidavit,  and 
accompanied  by  a  bond  of  five  thousand  dollars  as  required 
by  the  statute,  and  the  court  permitted  the  petition  and 
bond  to  be  filed,  and  made  and  entered  an  order  directing 
said  election  to  be  held  on  the  12th  day  of  December,  1905, 
and  then  adjourned  to  the  following  Tuesday,  the  third  day 
of  October,  1905.  Upon  re-convening  on  that  day,  it  set 
aside  said  order,  upon  the  motion  of  James  Scott  and  others, 
and  thereupon  the  petitioners  again  presented  the  petition  and 
bond  to  the  court  and  asked  that  they  be  filed  and  an  order 
made,  providing  for  the  holding  of  such  election,  but  the 
court  refused  so  to  do. 

The  action  of  the  court,  in  setting  aside  said  order  and  re- 
fusing to  re-enter  the  same,  was  based  upon  the  theory  that, 
at  the  time  of  its  entry,  as  well  as  at  the  time  of  the  appli- 
cation for  a  re-entry  thereof,  the  court  was  not  legally  in 
session.  It  had  convened  in  regular  session  on  Wednesday 
following  the  second  Tuesday  in  September,  1905,  and  ad- 
journed from  day  to  day  and  from  time  to  time  until  said 
30th  day  of  September.  Some  of  these  adjournments  were 
for  longer  periods  than  three  days.  One  of  them  was  from 
the  21st  day  of  September  until  the  26th.  On  said 
last  named  day  an  adjournment  was  taken  until  the  30th 
day  of  September. 

The  principal  defenses,  set  up  in  the  return  to  the  writ, 
were  the  following:  Flrnt.  The  petition  presented  to  the 
county  court  did  not  contain  the  signatures  of  a  sufficient 
number  of  legal  voters.  Second,  An  injunction  had  been 
awarded  by  the  circuit  court  of  said  county  inhibiting  and  re- 


uigitized  by 


Google 


654  Mann  i4  aL  v.  County  Court.  [58 

straining  the  said  petitioners  frora  moving  for,  and  said 
county  court  and  the  commissioners  thereof  from  ordering,  an 
election  upon  the  petition  of  said  Mann  and  others,  until  the 
further  order  of  the  said  circuit  court.  Third.  At  the  time 
of  the  presentation  of  said  petition  to  the  county  court  of 
said  county,  the  regular  term  thereof  at  which  said  petition 
could  have  been  filed  had  ceased  and  ended  by  operation 
of  law,  by  reason  of  the  adjournments  which  had  occur- 
red. Fourth.  If  said  term  had  not  so  ended,  there  had 
been  a  final  adjournment  thereof  on  the  3rd  day  of  October, 
1905,  wherefore  it  could  not  be  re-convened  for  the  trans- 
action of  business  which  it  was  its  duty  to  perform  at  that 
time. 

The  proceeding  for  obtaining  the  calling  of  an  election  for 
the  re-location  of  a  county  seat  is  special  and  statutory,  and 
the  duty  of  the  county  court  as  to  it,  purely  ministerial. 
Doollttle  V.  Count}/  Court,  28  W.  Va.  158.  Section  15  of 
chapter  39  of  the  Code,  as  amended  by  chapter  95  of  the 
Acts  of  1901,  prescribes  minutely,  the  duty  of  the  county 
court  respecting  the  same.  The  petition  shall  be  signed 
by  4;wo-fifths  of  all  the  legal  voters  of  the  county,  to  be 
estimated  by  allowing  one  vote  for  every  six  persons  in  the 
county  as  shown  by  the  last  preceding  census,  and  an  aflS- 
davit  shall  be  appended  thereto  that  the  petitioners  are,  as 
affiant  verily  believes,  legal  voters  of  said  county.  At  the 
same  term  at  w4iich  such  petition  is  filed,  the  court  shall 
make  an  order  that  the  vote  be  taken  at  the  next  general 
election  to  be  held  in  said  county  upon  the  question  of  such 
re-location  at  the  place  named  in  the  petition,  if  a  general 
election  is  to  be  held  in  that  year,  and,  if  none  is  to  be  so  held, 
the  court  shall,  at  the  same  session  at  which  the  petition  is 
filed,  fix  a  day  for,  and  order  the  holding  of,  a  special  elec- 
tion upon  the  question  of  such  re-location.  A  petition,  con- 
taining the  requisite  number  of  names,  and  so  verified  by  affi- 
davit, makes  a  privia  facie  case,  and,  if  it  is  not  in  any  way 
contested,  nor  the  prima  facie  case  thus  made  overthrown, 
the  court  must  act  upon  it  as  it  is.  The  affidavit  is  the  only 
proof  required  and  the  court  cannot  ignore  the  i)etition  and 
refuse  to  act,  merely  because  members  of  it  are  of  opinion 
that  some  of  the  persons  whose  names  appear  therein  are 
not  legal  voters.     That  the  requisite  number  of  names   was 


Digitized  by 


Google 


W.Va.]  Mann  et  al,  v.  County  Court.  655 

subscribed  to  the  petition  is  not  denied.  The  only  fact  con- 
troverted by  the  answer  is  that  a  sufficient  number  of  the 
petitioners  are  legal  voters.  That  was  a  matter  to  be  deter- 
mined by  the  county  court  according  to  the  record  as  it  was 
in  that  court  at  the  time  it  was  called  upon  to  act,  and,  as 
the  record  then  stood,  it  was  bound  to  find  and  determine 
that  the  petition  w^as  sufficient,  because  there  was  no 
evidence  that  any  person,  whose  name  appeared  in  the  pe- 
tition, was  not  a  legal  voter.  In  order  to  sustain  the  posi- 
tion taken  in  this  Court,  it  would  be  necessary  for  the  record, 
as  it  remains  in  the  county  court,  to  show  that  enough  of  the 
names  sul)scribed  to  the  petition,  to  reduce  the  entire  num- 
ber below  the  requisite  two-fifths,  were  names  of  persons 
w^ho  were  not  legal  voters.  There  should  be,  at  least,  some 
evidence  tending  to  rebut  the  prhaa  fade  case  made  by  the 
petition.  Acting  upon  mere  personal  knowledge  or  belief  of 
its  own  members,  not  in  any  way  put  into  the  record  of  the 
proceeding  so  as  to  permit  the  correctness  thereof  to  be  in- 
quired into,  the  court  could  not  refuse  to  order  the  election. 
The  return  fails  not  only  to  show  anything  in  the  record,  in- 
dicating insufficiency  of  the  petition,  in  the  respect  above 
mentioned,  but  also  that  anybody  proposes  to  test  its  suffi- 
ciency by  any  attack  upon  it.  What  the  action  of  this 
Court  might  be,  if  it  api)eared  that,  upon  the  re-convening  of 
the  county  court,  counter-affidavits  and  other  evidence 
would  be  adduced  showing  such  defect  in  the  petition,  we 
are  not  called  upon  to  say.     No  such  showing  is  made. 

The  function  performed  by  a  county  court  in  ordering  an 
election  under  the  statute  hereinl^efore  referred  to,  is  legis- 
lative or  governmental  in  its  nature.  It  neither  concerns  nor 
affects  any  private  right  in  the  legal  sense  of  the  terms.  In- 
junction is  not  a  remedy  which  may  l^e  invoked  by  the  citi- 
zen for  the  purpose  of  controlling  public  officers  or  tribunals 
in  the  exercise  of  their  functions  and  powers.  In  order  to 
sustain  it,  the  plaintiff  must  show  that  he  has  a  special  inter- 
est in  respect  to  which  he  will  suffer  a  special  injury  of  a 
private  nature.  It  is  not  enough  that  the  community  in 
which  he  resided  will  be  injuriously  affected  by  some  govern- 
mental or  legislative  action.  Injunction  is  not  within  his 
reach  until  in  some  way  his  private  personal  or  property 
rights  are  invaded.     "Courts  of  equity  have  no  jurisdiction, 
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independent  of  statute,  to  enjoin  at  the   suit  of  citizens   the 
proceedings  of  county  officers  because  of  the  illegality  of  the 
act  creating  such  county,   when  no  question  of  private  right 
is  inv^olved."     High  on  Inj.  4  Ed.  section  1249.      "A   court 
of  equity  has  no  jurisdiction  to  interfere  in  disputes  concern- 
municipal  elections,  and  when  a  court  has   assumed  jurisdic- 
tion in  such  a  case  and  has  enjoined   a   board   of  municipal 
officers,  such  as  the  common  council  of   a  city,  from  canvas- 
sing the   returns  of  a  municipal  election,  which  is  made  their 
duty  by  law,  such   injunction  will  be  regarded  as  absolutely 
void  for  want  of  jurisdiction  over  the  subject-matter."     Id, 
section  1250.      ''Equity  will  not  interfere  to  prevent  the  en- 
forcement of  a  city  ordinance  simply  on  the  ground  of  its  il- 
legality, nor  will  it  assume  jurisdiction   to  question  the  law- 
ful election  of  officers,  or  the  validity  of  the   ordinance  per 
se,  for  the  purpose  of  protecting  citizens  from  an  uncertain 
and  remote  injury,     fd,  section  1243.  These  general  princi- 
ples have  been  asserted  by  this  Court  in  Mo/*(/an  v.  Cminty 
Court,    53  W.  Va.  372.     See   also  Spelling  on   Inj.  section 
630;  10   Am.  &  Eng.  Ency.  Law  817;  Fleming  v.  Guthrie, 
32  W.  Va.  1.     Courts  cannot  interfere  by  appeal,  injunction, 
or  otherwise,  with  the  exercise  of  governmental  powers  and 
functions,  when  the  statute  does  not  expressly  authorize  such 
interference.  County  Court  v.  Jiore?nan,34:  W.  Va.  87;  County 
Court  V.  Ann^tronff,  34  W.   Va.  326.      The   legislature,    in 
prescribing  the  mode  of  calling  and  holding  elections  for   the 
re-location  of  county  seats,  has  failed  to  provide  any   mode 
of  reviewing  or  controlling  the  officers  or  tribunals  charged 
with  duties  in  respect  thereto.      If  courts   of  equity  should 
interfere  on  the  ground  of  a  want  of  remedy,  the   very  ob- 
ject which  the  legislature   sought  to  avoid  might  thereby   be 
accomplished,  namely,  the  filling  of  the  courts  with  contro- 
versies of  a  political  nature,  matter  entirely  foreign  to  the 
ordinary  jurisdiction  of  equity.      No  doubt,  the   citizen  has 
the  right  to  appear  before  the  county  court  and  remonstrate 
and  point  out  insufficiencies  and  defects  in  the  petition  and 
contest  the  truth  of  its  allegations,  but  it  does  not  follow  that 
he    may   api)eal   from  the   action   of  the  court,  or  have  a 
power  of  control  over  it  by  means  of  an  injunction  from  a 
court  of    equity.      The  legislature  has  seen   fit  to  vest  in 
the  county  courts  power  to  call  such  elections,  without  pro- 
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viding  any  special  mode  of  review  of  their  action.  Who  shall 
say  the  lesrislature  could  not  do  this?  What  authority  or 
reason  in  law  is  there  for  saying  it  may  not  give  county 
courts  power  to  order  such  elections,  whenever,  in  the  opin- 
ion of  the  court,  it  shall  seem  expedient  to  do  so?  Undoubt- 
edly it  could  do  so.  Having  full  and  unrestricted  power 
over  the  subject,  it  could  have  made  the  affidavit  appended 
to  the  petition  conclusive  evidence  of  the  truth  of  the  facts 
stated  in  it.  So  also,  relying  upon  the  ability  and  integrity 
of  the  county  courts  of  the  state,  it  could  make  their  action 
upon  the  petition  final,  and  was  not  bound  to  provide  any 
mode  of  review  or  control.  Whether  it  has  done  so,  we 
do  not  determine,  further  than  to  say  there  is  no  special 
provision  of  that  kind,  and  courts  of  equity  have  no  such 
power  under  general  law.  Fraud  is  a  ground  of  equity 
jurisdiction,  but  only  when  it  works  injury  of  a  private  nature. 
Why  should  there  be  any  elaborate  system  of  laws  for  the 
mere  calling  of  an  election?  It  only  gives  the  people  a 
chance  to  vote  on  the  question.  Of  itself,  it  eflFects  nothing. 
Our  statute  safe-guards  the  taxpayers  by  making  the  peti- 
tioners pay  the  exi)enses  of  the  election.  In  view  of  the 
principles  above  stated,  and  the  nature  of  the  act  in  question,, 
we  think  the  circuit  court  had  no  jurisdiction,  and  that  its 
injunction  is  void. 

The  contention,  that  the  court  was  not  in  session  at  the 
times  at  which  the  x^etition  was  presented,  is  founded  upon 
sections  2  and  10  of  chapter  114  of  the  Code  of  1899.  Said 
section  2  reads  as  follows:  "The  supreme  court  of  appeals 
and  circuit  and  county  courts  may  at  any  time  adjourn  from 
day  to  day  until  the  business  is  dispatched,  or  until  the  end 
of  its  term."  Said  section  10  provides  that ''Although  a. 
court  be  not  held  on  the  first  day  of  a  term,  it  may  neverthe- 
less be  opened  on  any  subsequent  day:  Provided,  In  the 
case  of  a  circuit  or  county  court,  the  same  shall  be  done 
before  four  o'clock  in  the  afternoon  of  the  third  day.  If^ 
after  a  court  is  opened,  it  fail  to  sit  on  any  day,  it  may 
nevertheless  sit  on  any  subsequent  day,  of  the  term:  Pro- 
vided^ In  the  case  of  a  circuit  or  county  court  there  be  not 
more  than  three  consecutive  days  of  such  failure.  " 

That  the  two  sections  have  diflferent  purposes  is  perfectly 
apparent.     The  object  of  section  10  is  to  prevent  the  loss  of 
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a  term  of  court,  and  discontinuance  of  pending  cases, 
when,  for  any  reason,  the  court  fails  to  open  on  the  day 
fixed  for  the  beginning  thereof,  or  on  any  day  to  which  a 
terra,  after  it  had  been  opened,  may  have  been  adjourned. 
It  does  not  purport  to  fix  the  time  to  which  an  adjournment 
may  be  made  by  any  court,  or  place  any  limitation  thereon. 
It  merely  continues  the  term  by  force  of  law,  when  the  court 
has  failed  to  commence  business  at  the  time  appointed  by 
law,  or  by  its  own  adjourning  order,  for  that  purpose. 
Making  no  mention  of,  or  reference  to,  adjournments,  but, 
ignoring  the  fiction  by  which  the  whole  tenn  is,  for  sonae 
purposes,  considered  a  day,  and  assuming  that  the  power  of 
adjournment,  possessed  by  all  courts,  will  be  exercised,  it 
imakes  provision  for  failure  to  sit  on  the  day  to  which  aeourt 
may  adjourn.  As  to  when  a  court  may  adjourn,  and  for  what 
period  of  time,  it  is  absolutely  silent. 

It  only  remains,  therefore,  to  determine  the  effect  of  sec- 
tion 2.  By  the  common  law,  a  court  has  the  inhei-ent  power 
to  adjourn  its  session,  not  only  from  one  day  until  the  next, 
but  to  a  distant  day,  or,  as  it  is  sometimes  expressed,  from 
time  to  time.  Mechatnc^s  Bank  v.  With^rs^  6  Wheat.  106; 
In  Re  Hunter,  84  la.  388;  Sterling  v.  Wagner,  31  Pac.  Rep. 
1032.  The  case  last  cited  carefully  reviews  a  large  number 
of  decisions  of  different  states  of  the  Union  and  clearly 
shows  that,  by  the  great  weight  of  authority,  a  court  may  so 
adjourn,  unless  the  power  to  do  so  is  restrained  or  limited 
by  statute.  Although  our  statute  says  adjournments  may  be 
from  day  to  day,  it  does  not  necessarily  follow  that  it  means 
to  limit  the  power  of  the  court  to  an  adjournment  from  one 
day  until  the  next.  Many  statutes  are  simply  declaratory  of 
the  common  law.  They  are  made  for  the  purpose  of  avoid- 
ing all  doubts  and  difficulties  as  to  what  the  common  law  is 
and  has  been.  Suth.  Stat.  Constr.  section  329;  Dwar.  on  Stat- 
utes, sections  475,  477.  This  gives  the  statute  effect  under 
the  rule  that  the  courts,  in  construing  statutes,  must  make 
them  effect  some  purpose,  for  the  legislature  is  deemed  to 
have  had  some  reason  for  passing  every  statute.  *'A  statute 
made  in  the  affirmative,  without  any  negative  expressed  or 
implied,  does  not  take  away  the  common  law."  Suth.  Stat. 
Constr.  section  329.  No  negative  word  or  phrase  appears  in 
section  2.     There  is  a  presumption  also  that  the  legislature 
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does  not  intend  to  make  any  innovation  upon  the  common  law 
further  than  the  necessity  of  the  case  requires,  wherefore 
the  courts  will  not,  by  construction,  extend  the  effect  of 
the  lan^age  used  beyond  its  natural  meaning.  Suth.  Stat. 
Constr.  section  454.  This  rule  probably  does  not  apply  to 
merely  remedial  statutes  or  those  relating  to  public  policy, 
and  may  not,  therefore,  be  applicable  to  this  case.  By  the 
application  of  these  rules  it  is  difficult  to  reach  a  satisfactory 
conclusion  as  to  what  the  legislature  intended.  Under  such 
circumstances,  it  is  highly  proper  to  resort  to  the  well  settled, 
and  very  wholesome,  rule  of  contemporaneous  construction. 
It  is  a  fact  known  to  the  court,  by  the  experience  and  obser- 
vation of  its  members,  during  their  practice  at  the  bar,  their 
general  knowledge  of  the  proceedings  of  the  circuit  and 
county  courts  of  the  State,  and  information  imparted  by 
members  of  the  legal  profession,  that  said  courts  have  al- 
most, if  not  quite,  uniformly,  interpreted  and  construed  this 
statute  as  allowing  adjournments  from  time  to  time  as  well  as 
from  day  to  day.  Such  has  been  the  practice  here  since 
the  formation  of  the  State  and,  probably  was,  under  the  same 
statute,  by  the  courts  of  Virginia  prior  to  the  organization 
of  the  State.  Some  of  them  cautiously  avoid  adjourning  for 
more  than  three  days,  but,  in  most  instances,  no  such  limit 
is  observed.  If  section  2  inhibits  an  adjournment  for  more 
than  one  day,  no  authority  for  a  longer  adjournment  exists. 
Section  10  does  not  confer  it,  and  an  adjournment  for  three 
days  would  be  as  unwarranted  as  one  for  ten  days.  The  only 
diflference  would  be  in  this,  that  a  failure,  for  three  days  or 
less,  to  sit  would  not  destroy  the  term,  while  such  failure  for 
ten  days  would  do  so.  During  all  this  time  the  legislature 
has  acquiesced  in  this  construction  of  the  statute.  In  some 
of  the  recent  legislation  of  the  State,  adjournments  by  the 
circuit  courts  from  time  to  time  have  been  expressly  author- 
ized. Code  of  1899,  chapter  112,  section  5,  relating  to  spe- 
cial terms.  Such  acquiescence  on  the  part  of  the  legislature 
gives  rise  to  the  presumption  that  this  construction  of  the 
statute  is  in  conformity  with  its  intent.  "A  contemporaneous 
construction  is  that  which  it  (a  statute)  receives  soon  after 
its  enactment.  This  after  the  lapse  of  time,  without  change 
of  that  construction  by  legislation  or  judicial  decision,  has 
been  declared  to  be  generally  the  best  construction.   It  gives 
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the  sense  of  the  community  as  to  the  terms  made  use  of  by  the 
legislature.  If  there  is  ambiguity  in  the  language,  the  un- 
derstanding of  the  application  of  it  when  the  statute  first 
goes  into  operation,  sanctioned  by  long  acquiescence  on  the 
part  of  the  legislature  and  judicial  tribunals,  is  the  strongest 
evidence  that  it  has  been  rightly  explained  in  practice.  A 
construction  under  such  circumstances  becomes  established 
law."  Suth.  Stat.  Constr.  section  472,  citing  numerous 
cases,  including //flrA/?  V.  United  States^  107  U.  S.  402;  Cohens 
V.  Virginia^  6  Wheat.  264;  Pennoyer  v.  McConnaughty^ 
140  U.  S.  1;  and  Hamilton  v.  McNeal,  13  Grat.  394.  "The 
construction,  given  to  a  statute  by  those  charged  with  the 
duty  of  executing  it,  ought  not  to  be  overruled  without 
cogent  reasons."  DanieU  v.  Simms^  49  W.  Va.  554;  Mor- 
ris V.  Wertz,  49  W.  Va.  251,  258;  United  Stat<38  v.  Moore, 
95  U.  S.  760;  Brown  v.  United  States,  113  U.  S.  568.  Great 
evil  would  result  from  a  judicial  repudiation  of  this  construc- 
tion, for  it  would  invalidate  numerous  judgments,  decrees 
and  orders  of  the  various  courts  of  the  State.  This  is  a  con- 
sideration not  lightly  to  be  passed  over  in  reaching  a  conclu- 
sion as  to  the  meaning  of  the  doubtful  language  found  in  the 
statute.  No  adjudication  by  this  Court  or  by  the  Virginia 
court  sustains  the  view  taken  by  counsel  for  the  respond- 
ents, nor  does  any  reported  decision  expressly  enunciate  the 
proposition  here  asserted;  but,  under  substantially  the  same 
statute,  one  authorizing  adjournment  from  day  to  day,  the 
Supreme  Court  of  Virginia,  in  Lang  horn  v.  Wallers  Kr^orSy 
76  Va.  213,  virtually  holds  that  an  adjournment  may  be 
taken  to  a  distant  day.  The  court  had  adjourned  from  the 
20th  to  the  23rd  of  December,  but  did  not  sit  on  the  23rd, 
nor  until  the  26th,  and  it  was  held  that  a  judgment  rendered 
by  it  before  four  o'clock  on  the  26th  of  December  w^as 
valid.  In  the  opinion,  it  is  said  the  power  of  the  circuit 
court  to  adjourn  from  the  20th  to  the  23rd  was  not  questioned 
and  the  api)ellate  court  expressly  decided  that  such  an  ad- 
journment could  properly  be  made.  The  language  in  sec- 
tion 4  of  chapter  114,  and  section  13  of  chapter  13,  lends 
countenance  to  the  view  that  an  adjournment  can  be  for  but 
one  day,  but  it  is  all  clearly  reconcilable  with  the  other  con- 
struction. A  provision  in  a  notice  to  take  depositions  for 
continuing  the   taking  thereof  from  day  to  day  has  been 
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held  not  to  authorize  an  adjournment  to  a  distant  day. 
Buddwum  v.  Kirk^  3  Cranch.  293;  Raymond  v.  Williams^ 
21  Ind.  241;  Harding  v.  Merrick  et  al,  3  Ala.  60.  But  the 
taking  of  depositions  differs  from  the  holding  of  a  court, 
and,  moreover,  the  opinions  in  the  cases  just  cited  are  unsat- 
isfactory, because  they  set  forth  no  reason  for  the  conclu- 
sions stated. 

The  reported  decisions  of  this  Court  disclose  no  instance  of 
hardship,  surprise  or  other  cause  of  injury  or  complaint, 
arising  out  of  the  operation  of  the  statute,  so  construed. 
How  could  it  occur?  Every  cause  must  be  matured  and 
placed  on  the  docket  of  a  circuit  court  before  the  first  day 
of  a  term  thereof,  else  it  cannot  be  heard  at  that  term,  un- 
less it  be  some  special  proceeding.  If  it  is  on  the  docket, 
and  the  parties  want  to  be  heard,  they  must  attend  on  the 
day  set  for  the  hearing,  and  remain  until  some  disposition 
of  the  case  is  made.  If  an  adjournment  over  one  or  more 
days  occurs,  the  record  shows  it  and  affords  notice.  The 
business  of  county  courts,  affecting  private  interests,  is  now, 
for  the  most  part,  ex  parte  in  character,  and  the  requirement 
of  notice  does  not  enter  extensively  into  its  transactions.  If 
the  legislature  did  intend  to  prevent  an  adjournment  to  a 
distant  day,  in  the  interest  of  economy  in  the  public  expend- 
itures, or  for  any  other  reason  of  public  policy,  the  statute 
would  probably  have  to  be  regarded  as  directory,  for  the 
length  of  the  adjournment  would  not  be  of  the  essence  of 
the  holding  of  a  term  of  court,  and  the  statute  contains  no 
inhibitory  language. 

To  hold  that  a  county  court  or  other  tribunal,  charged 
with  the  performance  of  a  ministerial  duty,  at  a  given  term, 
cannot  be  re-convened  and  compelled  to  perfonn  that  duty, 
as  of  that  term,  when  it  has  adjourned  without  having  per- 
formed it,  would  place  it  in  the  power  of  every  such  body 
to  refuse  performance  of  its  duty,  and,  at  the  same  time,  deny 
to  those  who  are  entitled  to  have  it  performed  any  remedy 
whatever.  In  order  to  evade  performance  of  duty,  it  would 
be  necessary  only  to  adjourn.  In  Daniel  v.  Simms,  49  W. 
Va.  554,  the  power  to  re-convene  a  board  of  canvassers  after 
a  final  adjournment  on  its  part,  without  having  legally  perform- 
ed its  duties,  was  expressly  declared  and  exercised,  and  that  case 
has  been  followed  by  several  others.     Although  a  distinction 
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between  the  county  court,  sitting  as  a  board  of  canvassers,  and 
a  county  court  sitting  as  such  is  urged,  no  substantial  ground 
therefor  is  perceived.  The  argument  is  that,  as  the  court 
had  finally  adjourned,  it  would  not,  if  r©-convened,  be  in 
regular  session,  but  in  special  session,  and,  as  the  action  re- 
quired of  it  can  only  be  taken  in  regular  session,  it  would 
be  a  vain  and  futile  thing  to  require  the  members  of  the 
court  to  re-assemble.  The  theory  upon  which  a  court  or 
other  tribunal  is  re-convened,  by  mandamus^  and  compelled 
to  perform  its  duty,  is  that  it  cannot  legally  adjourn  as 
long  as  a  mandatory  duty  rests  upon  it,  respecting  anything 
to  be  done  at  that  term.  The  adjournment  is  final  as  to  all 
other  matters,  but  as  to  that  matter,  there  is  not,  in  law, 
any  adjournment,  but  only  a  formal  adjournment  and  a  physi- 
cal absence  of  the  members  of  the  court.  As  to  such  matter, 
the  court  has  no  power  to  adjourn,  if  proper  steps  to  pre- 
vent it  are  promptly  taken,  and  when  the  members  re-assem- 
ble under  the  mandate  of  a  supervising  tribunal,  the  court 
is  in  regular  session  quoad  the  duty  it  has  failed  to  per- 
form. 

Writ  Awarded. 


CHARLESTON 
Jeffrey  v.  Lemon. 

Submitted  June  9,  1905.      Decided  January  30,  1906. 

1.    Ejectment — Dtfenses — Harmless  Error. 

Syllabus  in  Davis  v.  Living ^  60  W.  Va.  431,  approved  and  applied, 
(p.  665.) 

Error  to  (circuit  Court,  Ritchie  County. 

Action  by  T.  P.  JeflFrey  and  others  against  Frederick  Lem- 
on and  others.  Judgment  for  defendants,  and  plaintiffs 
bring  error. 

A^rmed. 

Davis  &  Sox,  for  plaintiflFs  in  error. 

F.  II.  McGregor  and  Vax  Winkle  &  Ambler,  for  de- 
fendants in  error. 

McWhorter,  Presidext  : 

This  is  an  action  of  ejectment  brought  by  T.  P.  Jeffrey, 
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Thomas  E.  Davis  and  others  a^inst  Frederick  Lemon  and 
others  in  the  circuit  court  of  Ritchie  county  for  two  tracts 
of  land,  900  acres  and  439  acres  respectively.  The  immedi- 
ate title  claimed  by  plaintiflFs  to  the  900  acres  is  a  tax  deed 
dated  May  26,  1879,  executed  by  G.  W.  Amos,  clerk  of  the 
county  court  of  Ritchie  county,  to  W.  L.  Hitchcox,  E.  J. 
Knight  and  J.  P.  Strickler,  the  said  900  acres  being  a  part 
of  a  tract  of  1,430  acres  sold  by  the  sheriff  of  Ritchie  county 
on  the  8th  day  of  June,  1874,  for  the  taxes  of.  1871,  charged 
to  and  returned  delinquent  for  said  taxes  in  the  name  of  Da- 
vid Kerr  and  others;  and  to  the  439  acres  is  a  tax  deed  dated 
the  6th  day  of  May,  1879,  executed  by  the  same  clerk  to  the 
same  parties,  purchased  by  the  vendees  at  a  tax  sale  thereof 
on  the  9th  day  of  June,  1874,  the  said  439  acres  being  a  part 
of  a  tract  of  500  acres  charged  to  and  returned  delinquent  in 
the  name  of  David  Kerr  and  others,  and  was  sold  for  such 
delinquent  taxes  for  the  years  1871  and  1872. 

On  the  30th  day  of  December,  1786,  there  was  granted  by 
the  Commonwealth  of  Virginia  a  tract  of  2,000  acres  of  land 
to  James  Henry,  assignee  &c.,  said  tract  being  known  as 
Robert  Lilburn  No.  15,  that  the  same  became  delinquent  and 
forfeited  to  the  Commonwealth;  *hat  in  1845  Peter  G.  Van 
Winkle,  commissioner  of  delinquent  and  forfeited  lands  of 
Ritchie  county,  reported  the  same  as  delinquent  and  forfeit- 
ed and  caused  the  same  to  be  surveyed,  and  under  decree  of 
the  circuit  superior  court  of  law  and  chancery  of  said  county 
sold  1430  acres,  so  much  of  said  tract  of  2,000  acres  as  he 
found  not  covered  by  other  titles  on  which  the  taxes  liad  been 
paid,  at  which  sale  William  Campbell  became  the  purchaser 
and  received  a  deed  from  thesaid  Van  Winkle,  commissioner, 
therefor,  dated  the  9th  of  September,  1846.  Campbell  con- 
veyed the  same  afterwards  to  David  Kerr  and  others  on  the 
10th  day  of  October,  1864.  The  same  commissioner,  Van 
Winkle,  in  another  proceeding  against  2,000  acres  granted  by 
the  Commonwealth  of  Virginia  by  patent  18th  of  April,  1786, 
to  James  Newport  and  others,  attorneys  in  fact  and  trustees 
of  Isaac  Sidman,  under  like  decrees  of  said  court  sold  and 
conveyed  500  acres  of  said  2,000  acres  to  William  Campbell 
who  also  afterwards,  on  the  10th  day  of  October,  1864,  con- 
veyed the  same  to  David  Kerr  and  others.  On  the  2nd  day 
of    December,   1871,  the  said  1,430  acres    was    sold  in   the 
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name  of  David  Kerr  and  others  for  the  non-payment  of  the 
taxes  of  1870,  A.  I.  Rogers  being  the  purchaser.  On  the  20th 
day  of  November,  1873,  G.  W.  Amos,  clerk  of  the  county  court 
of  said  county,  conveyed  the  1,430  acres  to  said  A.  I.  Rogers 
under  the  said  purchase. 

The  defendants  claim  under  a  grant  from  the  Common- 
wealth of  Virginia  dated  the  2nd  day  of  April,  1860,  for  970 
acres  based  upon  a  survey  made  on  the  29th  day  of  June, 
1858,  made  by  virtue  of  Land  Office  Treasury  Warrant  No. 
24983. 

A  verdict  was  rendered  for  the  defendants.  The  plaintiffs 
moved  to  set  aside  the  verdict  and  grant  them  a  new  trial  on 
various  grounds  mentioned,  which  motion  being  considered 
was  overruled  and  judgment  entered  thereon  for  defendants, 
to  which  judgment  plaintiffs  obtained  a  writ  of  error  and  su- 
persedeas. Some  twenty  assignments  of  error  are  set  out 
in  the  petition,  but  it  seems  unnecessary  to  discuss  them  in 
this  case. 

Plaintiffs  rely  upon  their  tax  deed  of  May  26,  1879,  from 
Amos,  clerk  of  county  court  of  Ritchie  county  for  their  title 
to  the  970  acres  and  on  the  deed  of  May  6,  1879,  from  the 
same  clerk  for  the  439  acres,  the  former  a  part  of  the  1,430 
acres  sold  for  the  taxes  delinquent  for  the  year  1871  sold 
June  8th,  1874.  The  evidence  shows  that  the  tract  of  1,430 
acres  was  not  on  the  assessors  books  for  any  of  the  years 
1873  to  1880,  both  inclusive,  in  the  name  of  David  Kerr  and 
his  co-owners,  or  of  any  one  or  more  of  them,  so  that  the 
same  was  forfeited  to  the  State  for  non-entry  on  the  land 
books,  being  omitted  therefrom  more  than  five  years;  besides 
this,  the  said  1,430  acres  was  §old  by  the  sheriff  of  Ritchie 
county  on  the  2nd  day  of  December,  1871,  to  A.  I.  Rogers  for 
the  delinquent  taxes  in  the  name  of  David  Kerr  and  others 
for  the  year  1870,  and  conveyed  to  the  purchaser  by  said 
clerk  Amos  by  deed  dated  November  20,  1873.  So  we  have 
as  to  the  1,430  acres  two  outstanding  titles;  first,  the  title  of 
Rogers  and  second,  the  forfeiture  to  the  State.  As  to  the  500 
acre  tract  out  of  which  the  plaintiffs  claim  the  439  acres  un- 
der said  tax  deed  of  May  6th,  1879,  the  record  shows  that  the 
same  was  omitted  from  the  assessor's  books  for  the  years 
1875  to  1880  both  inclusive.  Plaintiff's  deeds  for  the  ^ 
acres  and  the  500  acres  dating  in  May,  1879,  were  after  the 
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forfeiture  of  both  of  said  tracts.  Davis  v.  Living^  50  W. 
Va.  431,  seems  to  be  conclusive  of  this  case.  Syl.,  pt.  1,  in 
said  case  holds  that:  "If  the  defendant  in  an  ejectment  suit 
shows  that  the  land  in  controversy  has  been  omitted  from  the 
land  books  of  the  proper  county  for  five  successive  years  be- 
fore the  trial,  he  makes  a  prima  facie  case  of  forfeiture  and 
defeats  the  plaintiflp's  right  to  recover,  unless  plaintiflp  can 
show  that  the  land  was  assessed  improperly  in  another  county, 
the  illegal  taxes  thereon  paid  or  that  the  land  has  been  re- 
deemed, regranted,  or  resold  so  as  to  reinvest  the  title  in 
him."  It  is  further  held  in  said  case,  Syl.  pt.  2:  "If  on  the 
undisputed  facts  the  case  is  plainly  for  the  defendants  all  er- 
rors committed  by  the  court  on  the  trial  are  harmless  errors 
so  far  as  the  plaintiff  is  concerned." 

The  forfeiture  to  the  State  of  the  title  of  the  1,430 
acres  and  the  500  acres  being  complete  before  the  plaintiffs 
took  the  deeds  for  the  900  acres  and  the  439  acres,  they  took 
no  title. 

There  is  no  error  in  the  judgment  of  the  circuit  court  and 
it  must  be  affirmed. 


CHARLESTON 

Shears  v.  The  Traders  Building  Association  et  aL 

Submitted  January  11,  1906.     Decided  February  6,  1906. 

1.  MoRTOAOES — Foreclosure — Separate  Salen, 

Where  one  executes  to  the  same  trustees  two  deeds  of  trust,  at 
different  times,  conveying  separate  lots  of  land,  to  secure  to  the 
same  person  two  distinct  debts,  and  where  default  is  made  in 
the  payment  of  the  debts,  and  the  trustees  are  required  to  make 
sale  of  the  property,  they  should  sell  the  same  separately,  and  not 
jointly,  and  to  sell  it  collectively  will  be  an  irregularity  for  which 
the  sale,  and  deed  made  pursuant  thereto,  will  be  set  aside,  upon 
proper  bill  filed  for  that  purpose,     (p.  667. ) 

2.  Same — Irregularities — Notice  to  Rurehaser. 

A  purchaser  at  such  sale  is  charged  with  notice  of  the  irregular- 
ity.    He  is  bound  to  know  the  powers  of  the  trustees,  and  to  see 
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that  the  sale  is  made  in  conformity  with  the  instrument  creating 
the  trust,  and  as  required  by  law.     (p.  ©69.) 

3.     Same —  WaivtT  of  Objertiorm, 

The  grantors  will  not  be  estopped  to  set  such  sale  aside,  because 
one  of  themfwas  present  at  the  sale  and  did  not  call  attention  to  the 
irreijularity  and  object  to  the  sale.     (p.  668.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  B.  F.  Shears  and  Hattie  Shears  against  the  Traders 
Building  Association  and  others.  Decree  for  defendants,  and 
plaintiffs  appeal. 

Bet'ersed. 

J.  W.  Vandervort,  for  appellants. 

W.  N.  Miller  and  Caldwell  &  Watson,  for  appellees. 

Sanders,  Judge  : 

The  api)ellants,  B.  F.  and  Hattie  Shears,  on  the  26th  day 
of  April,  1901,  executed  to  the  defendants,  H.  H.  Moss  and 
A.  K.  Leonard,  trustees,  a  trust  deed  on  two  lots  in  Tygart  dis- 
trict, Wood  county,  to  secure  to  the  defendant,  The  Traders 
Building  Association,  the  sum  of  $1,100.00.  On  the  7th  d^y 
of  June,  1901,  the  same  parties  conveyed  to  the  same  trustees 
two  lots  in  Jeannette  Tavenner's  addition  to  Tavennersville, 
in  said  county,  to  secure  to  said  association  the  payment  of 
the  sum  of  $600.00.  Default  having  been  made  in  the  pay- 
ment of  the  sums  secured,  the  trustees,  on  June  18,  1904, 
sold  the  properties  conveyed,  and  defendant  S.  P.  Moore  l>e- 
came  the  purchaser  thereof,  at  the  price  of  §1,700,  and  after- 
wards obtained  a  deed.  On  July  11,  1904,  the  plaintiffs  filed 
their  bill  to  set  said  sale  and  deed  aside.  Pending  the  suit,  an 
injunction  was  awarded  by  the  judge  of  the  circuit  court,  in 
vacation,  restraining  Moore  from  prosecuting  an  action  of 
unlawful  entry  and  detainer  to  recover  possession  of  the 
property  from  Shears.  At  the  final  hearing,  the  court  re- 
fused to  grant  tlie  relief  prayed  for,  dissolved  the  injunction, 
and  dismissed  the  bill. 

The  appellants  present  several  reasons  for  reversal,  but 
it  is  only  necessary  to  notice  the  one  which  we  regard 
as  fatal  to  the  decree,  and  which  plainly  calls  for  setting 
the  sale  aside  and  cancelling  the  deed.  The  trustees.  Moss 
and  Leonard,  in  proceeding  to  make  sale,  advertised  the 
properties  jointly,   or  collectively — that  is,  they  advertised 

uigitized  by  VjOOQ IC 


W.Va.]    Shears  v.  The  Traders  Building  Ass'n.  667 

the  entire  property  jointly,  by  one  notice,  and  on  the  day  of 
sale  the  property  was  lumped,  or  sold  collectively,  and  pur- 
chased by  said  Moore.  These  deeds  of  trust  are  specific  liens 
upon  the  property  separately  conveyed  by  theni,  to  secure 
the  amount  of  indebtedness  therein  named,  respectively,  and 
upon  a  sale  of  the  property  conveyed  by  one  deed  of  trust,  if 
it  should  bring  more  than  sufficient  to  pay  off  the  lien,  it 
would  not  be  proper  to  credit  the  surplus  upon  the  loan  se- 
cured by  the  other  deed  of  trust,  if,  upon  a  sale  of  the  prop- 
erty conveyed  by  that  deed,  it  should  not  sell  for  enough  to 
satisfy  the  indebtedness.  The  property  should  be  so  sold  as 
to  be  able  to  determine,  with  certainty,  the  amount,  realized 
from  the  property  conveyed  by  each  trust  deed.  Who  can 
say  but  what  the  property  conveyed  by  one  of  the  deeds  sold 
for  more  than  sufficient  to  pay  the  debt  secured  by  it?  To 
sell  the  property  collectively,  it  would  be  impossible  to  know 
the  proportionate  amount  each  piece  of  property  brought, 
and,  therefore,  it  could  not  be  determined  how  much  should 
be  credited  upon  each  loan.  The  ceMuiquetnimt  has  no  right, 
under  the  trust  deed,  if  the  property  conveyed  by  one  deed 
should  sell  for  more  than  sufficient  to  pay  off  the  debt  which 
it  w^as  given  to  secure,  to  have  the  surplus  applied  to  the 
satisfaction  of  the  debt  secured  by  the  other  deed  of  trust  in 
the  event  that  the  property  conveyed  thereby  should  prove 
inadequate  for  the  purpose. 

It  is  urged  that  the  property  was  offered  separately,  and 
that  the  trustees  failed  to  receive  a  bid  sufficient  to  pay  the 
association's  debt,  and,  therefore,  it  was  sold  collectively. 
This  cannot  be  offered  as  an  excuse  for  selling  the  property 
collectively,  because,  by  the  terms  of  the  deeds,  no  such  right 
existed.  The  trustees  were  not  authorized  to  sell,  except  in 
conformity  with  the  contract  creating  the  trust,  and  the 
property  conveyed  by  each  deed  was  only  liable  to  be  sold  in 
satisfaction  of  the  indebtedness  thereby  secured. 

It  is  contended  by  the  defendants  that  the  answer  of  tlie 
building  association  shows  tliat  the  properties  were  first  offered 
separately,  and  that  they  were  then  offered  togetlier,  and  that 
a  larger  price  being  thus  obtained,  the  plaintiffs  were  not 
prejudiced,  but  l>enefited,  by  the  joint  sale  of  the  property, 
and  that  the  plaintiffs,  having  failed  to  set  up  in  the  bill  this 
matter  of  joint  sale,  or  make  any  issue  in  the  pleadings  in 
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regard  thereto,  cannot  now  make  a  new  or  different  ease  on 
this  hearing.  It  is  true  the  plaintiffs,  in  the  conclusion  of 
their  bill,  assign  six  grounds  why  the  sales  should  be  set  aside, 
and  in  these  assignments  it  is  not  complained  that  the  prop- 
erties were  jointly  sold;  but  while  this  is  so,  it  is  shown  by 
the  bill  that  the  two  deeds  of  trust  were  given  upon  separate 
pieces  of  property  to  secure  different  debts,  and  that  the 
proi)erty  was  jointly  sold.  This  being  so,  the  Court  will 
look  to  the  whole  bill  to  see  if  the  plaintiffs  are  entitled  to 
relief,  and  the  fact  that  the  bill  contains  allegations  attempt- 
ing \o  specifically  point  out  irregularities,  will  not  prevent 
the  plaintiffs  from  relying  upon  the  other  allegations  in  the 
bill  which  show  irregularities.  This  being  the  allegation  of 
the  bill,  it  is  not  denied  by  the  answer,  but,  on  the  other 
hand,  is  admitted. 

It  is  argued  that  it  is  shown  that  the  property  brought 
more  when  offered  jointly  than  it  did  when  offered  separately, 
and,  therefore,  the  plaintiffs  are  not  prejudiced.  How  much 
from  the  proceeds  of  sale  will  be  credited  on  the  $1,100  loan, 
and  how  much  on  the  $600  loan?  How  much  did  the  prop- 
erty conveyed  by  the  trust  deed  dated  June  7,  1901,  bring, 
and  how  much  did  the  property  conveyed  by  the  second  deed 
of  trust,  bring?  It  nowhere  appears.  The  property  upon 
which  the  small  loan  was  made,  may  have  brought  a  sum 
much  more  than  sufficient  to  discharge  the  lien  against  it, 
and  if  this  be  so,  as  we  have  observed,  the  surplus  arising 
from  the  sale  of  the  property  which  sold  for  more  than  suffi- 
cient to  pay  off  the  lien  against  it,  could  not  be  applied  to 
discharge  the  lien  against  the  property  which  did  not  sell  for 
enough  to  do  so. 

It  is  claimed  by  the  defendants  that  the  silence,  and  con- 
duct of  B.  F.  Shears  at  the  time  of  the  sale,  should  estop  him. 
It  is  true  that  Shears  was  present  when  the  sale  was  made, 
but  he  had  no  control  over  the  proceedings.  The  manner  of 
advertising  and  selling  was  fixed  by  the  trust  deeds,  and  the 
sale  was  being  conducted  entirely  by  the  trustees.  Shears 
had  no  voice  in  it,  and  the  fact  that  he  was  present,  and  did 
not  object  to  the  sale  being  made  in  the  manner  in  which 
it  was  made,  cannot,  in  any  way,  estop  him  to  say 
now  that  the  trustees  did  not  proceed  in  conformity  with 
the  provisions  of  the  trust  deeds.     The  grantor  misled  no 
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one  by  his  conduct.  All  that  can  be  chargred  to  him  is, 
that  he  was  present,  and  was  silent;  that  he  did  not  then 
say  that  the  trustees  had  no  power  to  make  the  sale  as  they 
were  proceeding  to  do.  A  purchaser  of  proi)erty  sold  by  a 
trustee  under  a  deed  of  trust  given  to  secure  a  debt,  and 
authorizing  the  trustee,  after  advertising  in  a  certain  man- 
ner, to  make  sale  of  the  property  to  satisfy  the  debt  secured 
thereby,  is  charged  with  notice  of  the  powers  of  the  trustee, 
and  it  is  the  purchaser's  duty  to  inquire  and  determine  for 
himself  if  the  sale  is  being  made  in  conformity  with  the  pro- 
visions of  the  instrument  creating  the  trust.  The  irregularity 
here  complained  of  is  such,  as  from  its  very  nature,  immedi- 
ately presents  itself  to  view.  "Silence  will  not  estop  unless 
there  is  not  only  a  right  but  a  duty  to  speak."  Cantley  v. 
Morgan^  51  W.  Va.  304;  WilUamsmi  v.  Jmies^  43  W.  Va. 
562;  DawHoii  v.  Grow^  29  W.  Va.  333;  Pocahontas  Light 
and  Water  Co.  v.  Brow7iing^  53  W.  Va.  436. 

For  the  reasons  given,  we  reverse  the  decree  of  the  circuit 
court,  set  aside  the  sale  and  cancel  and  annul  the  deed  made 
thereunder,  and  award  to  the  plaintiffs  their  costs,  both  in 
this  Court  and  in  the  court  below. 

Reversed, 


CHARLESTON-  »  ^ 

61      ^ 

Flaherty  v.  Fleming  et  ah 
Submitted  January  12,  1906.     Decided  February  6,  1906. 

1.     Easement — Bight  of  Way— -Obstruction. 

Right,  by  deed  dated  the  15th  of  July,  1889,  and  duly  recorded 
on  the  22nd  of  July,  1889,  conveyed  to  Flaherty  a  lot  of  land  on  the 
north  side  of  Seventh  Street  in  the  city  of  Parkersburg,  **also  a  free 
right  of  way  for  an  alley  way  twelve  feet  wide  extending  from  the  rear 
end  of  said  lot  across  another  lot  owned  by  said  Right  to  the  alley 
running  to  Latrobe  Street.*'  After  this  deed  was  recorded.  Right 
conveyed  the  lot  over  which  the  right  of  way  had  been  granted  to 
Weber,  and  Weber  conveyed  it  to  Fleming.  Held:  That  under  the 
circumstances  of  this  case,  the  placing  of  a  fence  upon,  or  a  gate 
upon  and  over,  such  right  of  way  by  Fleming,  after  becoming  the 
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owner  of  his  lot,  is  a  wrongful  obstruction  of  such  way,  and  in  vio- 
lation of  the  right  of  Flaherty  under  his  deed.     (p.  673,) 

2.  Easekbnt — Right  of  Way — Obstruction — Injunction. 

Injunction  is  a  proper  remedy  to  prevent  the  maintenance  of  a 
wrongful  obstruction  of  a  private  way.     (p.  674.) 

3.  Injunction— CWmjVid^  Proceeding, 

It  is  a  rule,  subject  to  few  exceptions,  that  a  court  of  equity  will 
not  interfere  by  injunction  with  criminal  proceedings,     (p.  675.) 

Appeal  from  Circuit  Court,  Wood  County. 

Bill  by  Michael  W.  Flaherty  against  Charles  Fleming  and 
E.  F.  Wilson.     Decree  for  defendants,  and  plaintiff  appeals. 

Iiet*ersed, 

J.  W.  Vandervort,  for  appellant. 

J.  Robert  Axdersox  and  F.  L.  Muhleman,  for  api)ellees. 

Cox,  Judge: 

This  is  an  appeal  from  a  decree  sustaining  a  demurrer  to, 
and  dismissing,  a  bill  in  chancery,  brought  in  the  circuit 
court  of  Wood  county  by  Michael  W.  Flaherty  against 
Charles  Fleming  and  E.  F.  Wilson,  Justice.  The  bill  alleges, 
in  substance:  That  J.  W.  Kight,  by  deed  dated  the  15th 
of  July,  1889,  and  recorded  on  the  22nd  of  July,  1889,  con- 
veyed to  Flaherty  a  lot  of  land  on  the  north  side  of  Seventh 
Street  in  the  city  of  Parkersburg,  and  "also  a  free  right  of 
way  for  an  alley  way  twelve  feet  wide  extending  from  the 
rear  end  of  said  lot  across  another  lot  owned  by  said  Kight 
to  the  alley  running  to  Latrobe  Street;"  that  after  the  recor- 
dation of  this  deed  Kight  conveyed  the  lot  over  which  the 
right  of  way  was  granted  to  George  Weber,  and  afterwards 
Weber  conveyed  it  to  Fleming  by  deed  dated  the  14th  of 
April,  1897;  that  after  Fleming  became  the  owner  of  his  lot 
he  occasionally  fenced  up  said  right  of  way,  so  that  Flaherty 
was  not  able  to  freely  use  the  same;  that  about  a  week  be- 
fore the  filing  of  the  bill  Fleming  began  the  erection  of  a 
gate  on  and  over  said  right  of  way,  and  obstructed  the  free 
use  of  such  right  of  way  by  Flaherty;  that  shortly  after 
Fleming  purchased  his  lot  Flaherty  called  Fleming's  attention 
to  the  fact  of  the  existence  of  such  right  of  way;  that  Flaherty 
also  gave  notice  in  writing  of  his  rights  under  his  deed,  to  Flem- 
ing, and  that  if  he  did  not  remove  the  gate  Flaherty  would 
remove  it;  that,  the  gate  not  being  removed  pursuant  to  the 
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notice,  Flaherty  tore  it  down;  that  Fleming  procured  a  war- 
rant from  Wilson,  Justice,  and  caused  Flaherty  to  be  arrest- 
ed upon  a  charge  of  injuring  and  defacing  real  property  not 
his  own;  that  such  right  of  way  twelve  feet  wide  has  been 
used  by  Flaherty  since  •  he  purchased  his  lot,  until  so  ob- 
structed by  Fleming;  and  that  Fleming  threatens  to  replace 
said  gate  and  to"  reconstruct  said  obstructions.  Previous  to 
the  decree  sustaining  the  demurrer  and  dismissing  the  bill,  a 
preliminary  injunction  had  been  awarded,  as  prayed  for  in 
the  bill. 

The  principal  controversy  in  this  case  is  whether  or  not  the 
defendant  Fleming  may  place  upon  and  over  such  right  of 
way  a  fence  or  gate.  This  involves  a  construction  of  the  deed 
to  Flaherty,  and  the  ascertainment  of  the  intention  of  the 
parties  to  it  when  it  was  made.  It  does  not  clearly  appear  by 
the  bill  what  the  condition  of  the  right  of  way  was  when  the 
deed  was  made.  Therefore,  what  we  shall  say  in  relation  to 
the  intention  of  the  parties  and  the  construction  of  the  deed, 
will  relate  to  the  right  of  the  owner  of  the  servient  lot  to  ob- 
struct the  right  of  way  after  the  time  the  deed  was  made, 
and  not  to  any  obstruction  or  obstructions  to  such  way  which 
existed  at  the  time  of  the  making  of  the  deed. 

If  there  be  no  ambiguity,  we  must  arrive  at  the  intention 
of  the  parties  from  th«  language  used.  The  words  are  to  be 
taken  in  their  ordinary  and  popular  sense,  unless  it  appears 
by  the  context  that  they  were  used  in  a  different  sense,  or 
unless  when  applied  to  the  subject  matter  they  have  a  techni- 
cal meaning.  Railroad  v.  Schvtte,  103  U.  S.  118;  S?wd- 
grass  v.  Wolf,  11  W.  Va.  158;  Schuylkill  Co,  v.  Moore,  2 
Whart.  477.  For  the  purpose  of  construction,  all  parts  of 
the  deed  must  be  considered  together.  Barber  v.  Im.  Co.^ 
16  W.  Va.  658;  Heatherhj  v.  Bank,  31  W.  Va.  70.  It  rare- 
ly happens  that  the  language  used  in  one  grant  of  an  ease- 
ment is  exactly  like  the  language  used  in  another.  There- 
fore, each  case  must  be  determined  according  to  the  words 
used.  The  words  here  are:  '^a  free  right  of  way  for  an  alley 
way  twelve  feet  wide."  Generally,  the  mere  grant  of  a  right 
of  way  over  land  and  nothing  more,  does  not  pass  any  other 
right  or  incident.  The  owner  of  the  soil*  may  make  any  use 
of  his  land  which  does  not  interfere  with  a  reasonable  use  of 
the  way.     Subject  to  the  easement,  his  control  extends  indefi- 
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nitely  upward  from  the  surface  and  downward  ad  inferos. 
Jones  on  Easements,  §  391;  14  Cyc.  1201.  However,  where 
the  easement  is  created  by  express  grant,  defining  the  rights 
of  the  parties,  the  terms  of  the  grant  must  govern. 

"Whether  a  grantee  of  a  right  of.  way  is  entitled  to  a  way 
unobstructed  by  gates  or  bars  depends  upon  the  terms  of  the 
grant,  the  purposes  for  which  it  was  made,  the  nature  and 
situation  of  the  property,  and  the  manner  in  which  it  has 
been  used."  Jones  on  Easements,  §  319;  Field  v.  Leider^ 
118  111.  17;  Cmding  v.  Higgimoii,  4  M.  &  W.  245;  Smith 
V.  'Worn,  93  Cal.  206;  Haapes  v.  Andersm,  22  la.  161. 

It  is  contended  that  the  word  "free"  means  free  from  com- 
pensation; without  further  payment.      This  contention  can- 
not be  maintained.     The  word  "free"  is  found  in  a  deed  of 
grant.     The  consideration  for  the  grant  is  named  in  it.  If  the 
word  "free"  means  free  in  the  sense  that  it  is  without  further 
consideration,  then  it  would  be  useless  in  this  deed,  and  would 
give  no  more  than  the  law  would  give  without  the  use  of  the 
word.     It  is  unnecessary  to  say  "free"  in  the  sense  of  with- 
out further  consideration,  in  a  deed  of  grant,  in  relation  to 
the  thing  granted.  There  would  be  no  more  reason  for  using 
the  word  "free"  in  that  sense,  in  relation  to  the  right  of  way, 
than  there  would  be  for  usiQg  it  in  relation  to  the  lot  granted 
by  the  deed.     Without  the  use  of  the  word  in  either  case,  the 
thing  granted  is  free  from  the  payment  of  consideration  other 
than  that  agreed  to  be  paid.  It  appears  that  the  word  "free," 
as  used  in  this  clause,  qualifies  and  relates  to  "right  of  way" 
in  a  different  sense.      It  is  descriptive  of  the  right  of  way — 
the  thing  granted — and  is  not  descriptive  of  the  use  to  be 
made  of  the  right  of  way.     Webster's  Dictionary  defines  the 
word  "free,"  when  used  in  relation  to  a  thing  to  be  enjoyed 
or  possessed,  as  follows:  "Thrown  open,  or  made  accessible 
to  all;  to  be  enjoyed  without  limitation;   unrestricted;  not 
obstructed,  engrossed,  or  appropriated;  open."    Applying 
that  definition  here,  the  word  "free"  indicates  the  condition 
and  character  of  the  "right  of  way" — the  thing  granted,  the 
thing  to  be  enjoyed  and  possessed.     In  that  sense,  it  means 
an  unobstructed  right  of  way,  so  far  as  any  future  act  of  the 
owner  of  the  servient  lot  is  concerned.      The  additional  lan- 
guage, "for  an  alley  way  twelve  feet  wide,"  we  think  means 
for  the  purpose  of  an  alley  way  twelve  feet  wide,  or  to  be 
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used  as  an  alley  way  twelve  feet  wide.  The  way  is  definite, 
and  fixed  in  width,  and  is  ''for  an  alley  way."  The  words 
"alley  way"  have  the  same  meaning  as  the  word  "alley." 
An  alley  may  be  public  or  private.  When  used  in  a  plat  or 
statute  concerning  towns  or  cities,  it  will  be  taken  to  mean  a 
public  way,  unless  the  word  "private"  is  prefixed  or  the  con- 
text requires  a  different  meaning.  Elliott  on  Roads  and 
Streets,  §  24.  When  used  in  a  deed  between  private  parties, 
it  may  mean  a  private  alley,  if  that  clearly  appears  to  be  the 
intention.  City  of  Chicago  v.  Borden^  190  111.  430.  An  al- 
ley is  a  narrow  passage  or  way  in  a  city,  as  distinguished 
from  a  public  street.  2  Am.  &  Eng.  Enc.  Law,  149.  If  the 
grant  were  of  a  public  alley  way  or  alley,  it  would  certainly 
imply  an  open  and  unobstructed  alley  way  or  alley.  From 
the  use  of  the  same  word  or  words,  by  parties  in  relation  to 
land  in  a  city,  although  by  the  context  it  appears  to  be  a  pri- 
vate alley  way,  it  seems  to  be  a  fair  inference  to  say  that 
they  mean  the  same  as  to  the  character  and  condition  of  the 
alley  way,  so  far  as  future  obstructions  are  concerned,  as 
they  would  mean  were  it  a  public  alley  or  alley  way.  In 
other  words,  the  diflFerence  between  a  public  and  private  al- 
ley way  is  not  so  much  in  the  character  or  condition  of  the 
alley  way  as  in  the  use  and  control  of  it.  Taking  the  words 
of  the  deed  together,  it  appears  to  us  that  the  intention  was 
to  give  a  way  open  and  unobstructed  so  far  as  any  future  act 
of  the  owner  of  the  servient  estate  is  concerned. 

If  there  be  doubt  as  to  this  construction,  then  we  must  re- 
sort to  the  circumstances  surrounding  the  transaction,  the 
situation  of  the  parties,  the  subject  matter  of  the  deed  or 
contract,  and  the  subsequent  acts  of  the  parties  under  it. 
Shi^ewsbury  v.  Tufts^  41  W.  Va.  212;  Heatherley  v.  Bank,, 
supra.  The  bill  of  complaint  is  rather  barren  of  circum- 
stances or  facts  which  aid  us  in  construction.  It  does  appear, 
however,  that  these  lots  are  in  a  city,  and  not  in  the  country, 
and  that  Flaherty  had  the  use  of  this  right  of  way  until 
Fleming  purchased  his  lot,  and  down  to  the  time  of  the  erec- 
tion of  the  gate,  with  the  slight  interference  and  obstructions 
by  the  occasional  fencing  up  of  the  way  by  Fleming.  It  was 
nearly  eight  years  from  the  time  that  Flaherty  bought  his  lot 
until  Fleming  bought  his  lot,  during  which  time  Flaherty 
used  such  way.     It  seems  to  us  that  this  is  material  upon  the 
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question  of  construction,  and  as  to  the  intention.  Upon  the 
question  of  construction,  see  Dickin^ofi  v.  Whiting^  141 
Mass.  414;  Burham  v.  Nevins^  144  Mass.  88;  Kena  v.  Bol- 
ton, 36  N.  J.  Eq.  21;  Williams  v.  Clark,  140  Mass.  238; 
Welch  V.  Wilcox,  101  Mass.  162;  Ilackc's  App.,  101  Pa.  St 
245. 

In  Williams  v.  Clark,  the  controversy  was  concerning  a 
crossing  of  a  railway.  The  court  said:  ''While,  in  terms,  it 
is  not  provided  that  this  crossing  should  not  be  unobstructed 
by  gates  or  bars,  yet  the  facts  that  it  was  to  be  'convenient,' 
and  that  the  railroad  company  itself  constructed  and  for 
many  years  permitted  the  existence  of  such  a  one,  sufficiently 
show  that  what  it  intended  to  grant  was  a  free  right  of  pas- 
sage. No  usage  or  circumstances  such  as  are  shown  where 
one  grants  a  way  or  right  of  way  over  a  field  devoted  to  ag- 
ricultural or  other  purposes,  indicating  that  the  right  granted 
is  to  be  subordinate  to  the  rights  of  the  grantor,  or  the  use 
made  by  him  of  the  premises,  here  exist." 

The  construction  above  adopted,  in  our  judgment,  deter- 
mines the  question  of  the  right  of  Fleming  to  obstruct  the 
way  in  controversy.  If  the  way  is  to  be  open  and  unob- 
structed, so  far  as  future  acts  of  the  servient  owner  are  con- 
cerned, it  certainly  is  not  to  be  obstructed  by  him.  The  plac- 
ing of  anything  upon  the  way  by  the  servient  owner  which 
would  make  it  less  useful  or  less  convenient  to  the  one  enti- 
tled to  the  easement  than  an  oi)en,  unobstructed  way,  is  an 
obstruction,  and  a  violation  of  the  terms  of  the  grant.  It  can 
hardly  be  contended  that  the  placing  of  a  fence  or  gate  upon 
and  over  this  way  does  not  make  it  less  useful  and  less  con- 
venient than  an  open,  unobstructed  way. 

"The  necessity  of  opening  and  closing  the  gate,  as  well  as 
the  more  limited  space  through  which  the  defendant  must 
conduct  his  teams  and  cattle,  would  materially  interfere  with 
his  convenient  use  of  the  lane."  Dickinson  v.  Whiting,  su- 
pra; see,  also,  Burham  v.  Neoiris,  supra;  Kena  v.  Bolton^ 
sxtpra. 

Injunction  is  a  proper  remedy  to  prevent  the  maintenance 
of  a  wrongful  obstruction  of  a  private  way.  Rogerson  v. 
Shcpperd,  33  W.  Va.  307;  Boyd  v.  Woolwine,  40  W.  Va. 
282. 

There  is  another  feature  to  the  plaintiflF's  bill.  He  seeks 
to  enjoin  the  prosecution  of  the  criminal  proceeding  upon  the 


Digitized  by 


Google 


W.Va.]  Flaherty  v.  Fleming  et  al.  675 

warrant  mentioned,  which  appears  to  have  been  issued  against 
Flaherty,  charging  him  with  injuring  and  defacing  real  es- 
tate not  his  own,  namely,  the  gate  or  gates  in«  controversy. 
It  is  a  rule  subject  to  few  exceptions,  that  equity  will  not  in- 
terfere by  injunction  with  criminal  proceedings,  having  no 
jurisdiction  or  power  to  afford  relief  in  such  cases.  Jurisdic- 
tion over  criminal  cases  is  conferred  upon  courts  specially 
created  to  hear  them;  and,  with  few  exceptions,  it  is  beyond 
the  power  of  equity  to  control,  or  in  any  manner  interfere 
with,  such  proceedings  by  injunction.  High  on  Injunctions, 
§  68,  and  cases  cited  in  note  5.  It  appears,  however,  that  if 
a  statute  "concerning  which  an  arrest  or  criminal  prosecu- 
tion is  threatened  affects  civil  property  and  its  enjoyment,  in 
protecting  the  property  right  equity  may  proi)erly  enjoin  the 
criminal  prosecution,"  but  in  such  case  its  interference  is 
founded  solely  upon  the  ground  of  injury  to  property  and  the 
necessity  of  preserving  property  rights.  Also,  wliere  a  suit 
is  already  pending  in  equity,  and  a  criminal  prosecution  is  in- 
stituted for  the  purpose  of  testing  the  same  right  as  that  in 
issue  in  the  equitable  action;  in  such  case  a  court  of  equity 
may  impose  conditions  on  a  suiter  seeking  its  aid,  and  hence, 
in  order  to  protect  its  prior  jurisdiction,  may  compel  him  to 
abandon  the  criminal  prosecution  until  a  final  determination 
of  the  whole  matter  in  equity.  Dohhins  v.  City  of  Los  Aji- 
geles^  25  Sup.  Ct.  Rep.  18;  High  on  Injunctions,  88,  and 
cases  cited  in  note  10.  It  does  not  appear  that  the  plaintiff 
brings  himself  within  any  of  the  exceptions.  The  criminal 
proceeding  was  commenced  first,  and  the  statute  under  which 
it  was  commenced  is  not  questioned.  That  statute  determines 
no  property  right  in  this  case. 

We  are  of  the  opinion  that  the  injunction  against  the  crimi- 
nal prosecution  is  improper,  and  that  the  bill,  to  the  extent 
that  it  relates  to  the  criminal  prosecution,  is  without  equity. 
The  demurrer  in  this  cause  is  general,  and  must  be  overruled, 
because  the  allegations  of  the  bill  if  true  are  sufficient  for  the 
purpose  of  an  injunction  preventing  the  obstruction,  or  the 
maintenance  of  an  obstruction,  of  the  right  of  way  mentioned, 
Allen  v.  S.  P.  Coal  Co.,  58  W.  Va.   197. 

It  follows  that  the  decree  of  the  lower  court  must  be  re- 
versed, and  this  cause  remanded,  to  be  further  proceeded 
withaccording  to  the  principles  herein  announced  and  the  rules 
governing  courts  of  equity. 

Reversed. 
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CHARLESTON 

State  v.  Strayer. 

Submitted  January  30,  1906.     Decided   February   6,    1906. 

1 .  luDicrificsT — Misnomer — Amendment. 

If  a  misnomer  in  an  indictment  for  a  felony  appear  before,  or 
in  the  course  of,  the  trial  thereon,  the  indictment  may  be  amended 
by  inserting  therein,  under  an  order  of  the  court,  the  true  name  of 
the  accused,     (p.  677.) 

2.  Indictment— -Vw»o»n^r — Motion  to  Quash, 

An  indictment  should  not  be  quashed  because  of  a  misnomer 
therein,    (p.  678.) 

3.  Indictment — Ijost  Indictment — Substitution  of  Copy, 

If  an  indictment  for  a  felony  be  stolen,  lost  or  destroyed,  after  a 
trial  thereon,  and  the  rendition  of  a  verdict  of  guilty,  the  trial 
court,  under  its  inherent  common  law  powers,  may  cause  to  be 
filed  in  the  record  of  the  case  a  copy  thereof,  as  a  substitute 
therefor,  to  subserve  any  purpose  for  which  the  indictment  may  be 
needed  in  the  further  progress  of  the  case.     (p.  678.) 

4.  Indictment — Substitution  of  Copy — Presumption. 

In  the  absence  of  an  objection  to  the  substitution  of  such  copy, 
on  the  ground  that  it  is  not  a  true  or  correct  copy,  its  accuracy 
and  correctness  will  be  presumed,     (p.  679.) 

5.  Bill  OF  KxckPTioiifi—uippedl. 

A  bill  of  exceptions,  made  up  and  signed  more  than  thirty 
days  after  the  expiration  of  the  term  of  the  court  at  which  final 
judgment  in  the  case  was  rendered,  is  no  part  of  the  record  and 
cannot  be  considered,     (p.  677.) 

6.  Bill  of  Exceptions — Transcription  of  Eridence — Record. 

If  it  affirmatively  appear,  from  an  order  in  the  case,  that  the 
evidence  was  not  transcribed  by  the  stenographer  within  thirty 
days  from  the  end  of  such  term,  it  is  no  part  of  the  record,  al- 
though there  is  a  nunc  pro  tunc  order,  purporting  to  make  it  so 
as  of  the   term  at  which  the  judgment  was  rendered,    (p.  677.) 

Error  to  Circuit  Court,  Cabell  County. 
Ben  Strayer  was  convicted  of  murder,  and  brings  error. 

A  finned. 

K.  L.  Blackwood,  Gordon  O'Bierxe  and  F.  W.  Riggs, 
for  plaintiff  in  error. 
C.    W.    May,  Attorney  General,  for  the  State. 

POFFENBARGER,  JuDGE: 

This  is  a  writ  of  error  to  a  judgment  of  the  criminal  court 
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of  Cabell  county,  sentencin^f  Ben  Strayer  to  confinement 
in  the  penitentiary  of  this  State  for  life,  under  a  conviction 
on  an  indictment  for  the  murder  of  Sam  Benedict. 

Some  of  the  assignments  of  error  are  predicated  upon  rul- 
ings of  the  court  as  to  evidence.  One  is  the  overruling  of 
a  motion  to  set  aside  the  verdict,  as  being  contrary  to  the  law 
and  the  evidence.  Owing  to  defects  in  the  record,  it  will  be 
impossible  to  consider  any  of  these  assignments.  There  is 
but  one  paper  in  the  record  called  a  bill  of  exceptions.  It 
purports  to  set  out  evidence  in  the  case,  but  was  not  made 
up  and  signed  either  in  the  term  at  which  the  judgment 
was  rendered  or  within  thirty  days  after  the  expiration  of 
that  term.  The  term  ended  on  the  20th  day  of  February, 
1905,  as  shown  by  a  certificate  of  the  clerk  of  the  trial  court. 
It  affirmatively  appears  from  a  vacation  order,  entered  on 
the  5th  day  of  April,  1905,  that  the  evidence  in  the  case  had 
not  then  been  transcribed  by  the  stenographer  from  his  notes. 
Therefore,  the  bill  of  exceptions  could  not  have  been  made 
up  and  signed  at  an  earlier  date.  It  was  not  done  before 
the  26th  of  April,  1905,  for  that  is  the  date  of  the  certificate 
of  the  stenographer.  On  the  27th  day  of  April,  1905,  the 
court  entered  an  order  purporting  to  make  this  bill  of  excep- 
tions a  part  of  the  record  as  of  the  last  preceding  term.  If 
the  bill  of  exceptions  was  inadvertently  omitted,  at  said  pre- 
ceding term,  as  recited  in  this  order,  it  did  not,  at  that  time, 
contain  the  evidence.  This  appears  affirmatively  from  the 
vacation  order.  Under  principles  settled  in  Tmey^s  Adrnx, 
V.  Carver  Coal  Co.^  57  W.  Va.  587,  it  is  clear  that  the  evi- 
dence is  no  part  of  this  record.  See  also  Jordan  v.  Jordan^ 
48  W.  Va.  600. 

It  is  objected  that  the  record  does  not  show  the  impaneling 
of  any  grand  jury,  nor  the  finding  of  any  indictment  against 
the  accused.  The  printed  record  does  not,  but  certified  copies 
of  the  record  do  show  these  essential  steps.  Hence,  these  as- 
signments avail  nothing. 

The  indictment,  as  returned,  appeared  to  be  against  Ben 
Thrayer,  and  was  so  recorded  in  the  order  showing  its  return. 
On  his  arraignment,  the  defendant  moved  to  quash,  because 
his  true  name  was  Ben  Strayer.  This  motion  the  court  over- 
ruled, and  then,  on  motion  of  the  State,  by  its  attorney, 
permitted  the  indictment  to   be   amended  so  as   to  state  the 
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true  name  of  the  defendant.  Error  is  predicated  upon  this 
action  of  the  court,  and  BuzzarcPs  Case^  5  Grat.  694,  and 
Drake  and  Cochren^s  Case^  6  Grat.  665,  are  cited.  These 
cases  are  not  in  point.  In  the  former,  the  wrong  name  was 
inserted  in  the  indictment  and  the  correct  name  was  en- 
dorsed on  the  back  of  the  indictment  and  entered  in  the  rec- 
ord. There  was  a  variance  between  the  record  and  the  in- 
dictment. The  record  showed  one  man  had  been  indicted, 
while  the  indictment  showed  that  a  different  person  had  been 
charged  with  the  offense.  It  was  not  a  simple  case  of  mis- 
nomer, and,  therefore,  not  within  the  statute  allowing 
amendment.  In  the  other  case,  the  indictment  was  against 
Drake  and  Cockren,  but  the  clerk,  in  making  a  minute  of  it, 
accidentally  omitted  the  name  of  Drake.  The  application  was 
not  to  amend  the  indictment  on  the  ground  of  a  misnomer, 
but  to  amend  the  record  of  the  court,  a  proceeding  not  au- 
thorized by  the  statute.  Section  10  of  chapter  158  of  the 
Code  of  1899  provides  that  no  indictment  shall  be  abated  for 
any  misnomer  of  the  accused,  and  authorizes  the  court,  in 
case  of  a  misnomer  appearing,  before  or  in  the  course  of  a 
trial,  forthwith  to  cause  the  indictment  or  accusation  to  be 
amended  according  to  the  fact.  That  is  exactly  what  was 
done  in  this  case.  Hence,  neither  argument  nor  authority, 
other  than  the  statute  itself,  is  necessary  to  justify  the  action 
of  the  court  in  so  doing. 

After  the  verdict  had  been  rendered  and  a  motion  for  a 
new  trial  made,  the  indictment  with  the  verdict  written  on 
it  disappeared.  This  was  brought  to  the  attention  of  the 
court  by  the  clerk  after  having  been  sworn  by  the  court. 
The  prisoner  was  present  in  the  court  and  a  record  of  the 
fact  of  the  loss  was  made.  Thereupon  the  court  directed 
the  attorney  for  the  State  to  prepare,  as  nearly  as  possible, 
a  true  and  exact  copy  of  the  indictment  with  the  endorse- 
ment thereon.  This  having  been  done,  the  court  inspected 
the  copy  and  ascertained,  to  its  satisfaction,  that  it  was  a 
true  and  exact  copy  of  the  original  indictment  together 
with  a  copy  of  the  endorsement  of  the  verdict  thereon.  Said 
copy  was  then  filed  in  the  record  of  the  case,  to  take  the 
place  of  the  original.  To  this  action  and  ruling  of  the  court, 
the  prisoner  objected,  and,  his  objection  being  overruled,  he 
excepted.     It  does  not  appear  that  any  particular  objection 
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was  made  to  the  copy.  It  is  not  pretended  that  it  is  not  a 
a  true  and  correct  copy  of  the  original  paper.  •  The  excep- 
tion is  based  upon  want  of  power  and  authority  in  the  court 
to  substitute  a  copy  for  the  original.  Bradshaw  v.  Coifimon- 
wealthy  16  Grat.  547,  holds  that  if,  after  arraignment  of,  and 
plea  by,  the  prisoner,  the  indictment  .be  lost,  he  cannot  be 
tried.  At  that  time,  there  was  no  statute  authorizing  new 
indictments  to  be  made  when  an  indictment  has  been  stolen, 
lost  or  destroyed  before  trial,  in  the  manner  now  provided 
by  section  10  of  chapter  52  of  the  Code.  The  decision  in  the 
Bradshaw  case  follows  that  of  a  divided  court  in  Gannaway 
V.  The  State,  22  Ala.  772.  That  case  was  decided  in  1853. 
After  that  time,  Bradford  v.  The  State  was  decided  in  1875, 
and  is  reported  in  54  Ala.  230,  holding  as  follows:  "The 
circuit  court  has  inherent  power,  without  the  consent  of  the 
prisoner  or  his  counsel,  to  order  the  substitution  of  an  indict- 
ment, when,  after  the  plea  to  the  merits,  it  has  been  lost  or 
destroyed  during  the  trial."  At  that  time,  there  was  in  Ala- 
bama, a  statute  corresponding  in  all  substantial  particulars  to 
the  statute  now  in  force  in  this  State.  Hence,  the  reasoning  of 
that  court  in  Bradford  v.  The  State,  is  directly  applicable 
to  this  case.  Both  able  and  exhaustive,  it  shows  conclusive 
reasons  why  the  danger  of  putting  a  man  to. trial  on  a  copy 
of  the  original  indictment  cannot  result  from  substituting  a 
copy  after  trial.  Therefore,  a  portion  of  the  opinion  is  here 
quoted  and  adopted  a6  a  part  of  this  opinion:  "It  may  be, 
the  defendant  should  not  be  arraigned,  or  put  on  trial  except 
on  the  original  finding  of  the  grand  jury,  because  of  that 
he  should  have  inspection,  and  because  of  the  danger, 
however  remote,  that  he  might  be  called  to  answer 
an  accusation  the  grand  jury  had  never  presented,  if,  when 
it  has  been  lost,  its  substitution  on  secondary  proof  of  its 
contents  was  permitted.  Such  must  be  accepted  now  as  the 
law,  and  the  statute  authorizing  the  preferring  a  new  indict- 
ment, is  in  affirmance  of  the  reasoning  on  which  Gannaway's 
case  rests.  It  does  not  authorize  substitution — it  authorizes 
only  preferring  a  new  indictment,  excluding  from  the  bar 
of  the  statute  of  limitations,  the  time  elapsing  after  the  find- 
ing of  the  first,  and  the  presentment  of  the  new.  The  loss 
contemplated,  must  have  occurred  before,  and  not  during 
tr;^al.     The  purpose  is  to  put  the  defendant  on  trial,  only  on 
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the  original  finding  of  the  grand  jury — ^that  which  carries 
with  it,  by  its  endorsements,  the  statutory  evidence  of  verity. 
On  that  finding  the  accused  was  arraigned — the  genuineness 
of  the  indictment  was  admitted  by  his  demurrer,  and  recog- 
nized by  the  court  in  the  judgment  on  the  demurrer,  and  in 
interposing  for  the  defendant  the  plea  of  not  guilty.  Of  the 
existence  and  verity  of  the  indictment,  there  was  no  contro- 
versy. Its  loss  occurred  during  the  progi'ess  of  the  trial,  and 
as  is  the  most  reasonable  presumption  from  the  recoi-d,  after 
the  jury  had  been  impanneled  and  sworn.  It  was  not  discov- 
ered until  the  evidence  had  been  introduced,  and  the  solicitor 
was  opening  the  argument  to  the  jury.  There  is  no  doubt 
that  the  indictment  substituted  is  an  exact  copy  of  the  origi- 
nal. The  grounds  of  demurrer  to  the  original  were  specially 
assigned,  and  are  in  every  respect  applicable  to  the  copy 
substituted.  These  grounds  are  resolvable  into  one — that  the 
acts  constituting  the  assault  are  not  stated.  They  are  not 
stated  in  the  substituted  indictment,  and  the  statute  dispenses 
with  their  statement,  requiring  only  the  statement  of  the  fact 
of  assault,  the  name  of  the  female,  and  the  criminal  intent. 
Of  the  existence  of  the  original  indictment,  and  of  its  verity, 
there  could  be  and  was  no  controversy.  The  substitution 
was  the  introduction  into  the  records,  of  matter  previously 
recognized  by  the  court,  and  admitted  by  the  defendant — of 
matter,  the  verity  of  which  had  previously  passed  beyond 
controversy.  It  was  the  duty  of  the  court  to  make  the  record 
speak  the  truth — to  conform  it  to  the  facts  as  they  existed 
when  the  defendant  was  arraigned,  pleaded,  and  was  put  on 
his  trial;  thereby  no  right  of  the  accused  is  imperiled — he  is 
not  subjected  to  any  other  jeopardy  than  that  in  which  he 
was  placed  when  put  on  his  trial.  That  the  grand  jury  had 
made  a  presentment  against  him;  that  it  was  returned  into 
court;  that  he  had  admitted  its  verity,  was  already  judicially 
ascertained,  and  apparent  of  record.  His  clear,  constitutional 
right  was  to  a  verdict  from  the  jury  empanneled  and  sworn, 
which  he  had  accepted  as  his  triers.  The  loss  or  destruction 
of  the  indictment,  could  not  impair  or  take  away  this  right. 
The  State  had  a  corresponding  right,  that  the  trial  should 
progress,  and  a  judgment  of  conviction  or  acquittal  rendered, 
finally  determining  the  prosecution.  Such  rights  cannot  be 
impaired,  or  destroyed  by  the  the  accidental  loss,  or  the  will- 
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f  ul  abstraction  or  destruction  *  of  papers  pending  the  trial. 
Mounts  V.  State^  14  Ohio  295.  The  substitution  of  such 
papers  on  satisfactory  proof,  by  the  court,  is  the  only  mode 
of  supplying  the  loss,  and  lies  within  the  inherent  power  of 
the  court.  Otherwise,  the  progress  of  a  cause  could  be  ar- 
rested-*-the  escape  of  the  criminal  could  be  secured  by  the  fe- 
lonious abstraction,  or  the  accidental  loss  of  an  indictment." 
See  also  Smith  v.  State^  4  Green  (la.)  189;  State  v.  Rivera^ 
58  la.  102;  State  v.  Stevisiger^  61  la.  623.  Upon  these  au- 
thorities we  have  no  hesitancy  in  saying  the  court  did  not 
err  in  substituting  a  copy  of  the  original  after  conviction  and 
entry  of  the  verdict  ui)on  the  record.  The  verdict,  recorded 
in  the  order  book  of  the  court,  was  full  and  complete,  show- 
ing a  conviction  of  the  crime  of  murder.  Nothing  remained 
to  be  done  but  to  render  judgment  on  it. 

As  no  errror   in  the  judgment   is   perceived,  it   will  be 
affirmed. 

A^rmed. 


CHARLESTON 
State  v.  Clifford. 

Submitted  January  11,    1906.     Decided  February  6,  1906. 

1.  Libel  and  Slander— Ward*  Acti&nable  Per  Se. 

Words  imputing  want  of  chHstity  to  a  woman  are  actionable 
per  Me.     (p.  685.) 

2.  Argument  op  Counsel — Instructions^"  Waiver  of  Error. 

In  order  to  warrant  tlie  appellate  court  to  revise  errors  predica- 
cated  upon  the  abuse  of  counsel  of  the  privilege  of  argument,  it 
should  be  made  to  appear  that  the  party  asked  and  was  refused 
an  instruction  to  the  jury  to  disregard  the  improper  statements  of 
counsel,     (p.  686»  687.)  ^ 

3.  Conversation  with  Juror — Romarks  to  Juror  not  Prejudicial. 

When  it  clearly  appears  from  the  record  that  the  plaintiff  in 
error  could  not  have  been  prejudiced  by  a  remark  made  to  a  juror 
during  the  course  of  the  trial,  the  verdict  should  not  be  set  aside 
because  of  such  remark,     (p.  688.) 


Digitized  by 


Google      _ 


682  State  t\. Clifford.  [58 

4.    Syllabus  Appboved. 

Syllabus,  point  2,    State  w.  Williams,  14  W.  Va.  851,  re-affirmed. 
(p.  689.) 

Error  to  Circuit  Court,  Berkeley  County. 

J.    R.   CliflFord  was  convicted  of  libel,  and  brings  error. 

Faulkner,  Walker  &  Woods,  for  plaintiff  in  error. 
C.  W.  May,  Attorney  General,  for  the  State. 

McWhorter,  President  : 

At  the  April  term  of  the  circuit  court  of  Berkeley  county, 
the  grand  jury  of  said  county  returned  into  court  the  follow- 
ing indictment: 

"  The  Grand  Jurors  of  the  State  of  West  Virginia,  in  and 
for  the  body  of  the  county  of  Berkeley,  and  now  attending- 
the  said  court,  upon  their  oaths  present,  that  on  the  3rd  day 
of  June,  A.  D.  1899,  one  J.  R.  Clifford,  of  the  County  of 
Berkeley  aforesaid,  was  one  of  the  proprietors,  editors  and 
publishers  of  a  newspaper,  published  and  printed  at  Martins- 
burg,  in  said  County  of  Berkeley,  State  of  West  Virginia 
aforesaid,  called  and  known  as  The  Pioneer  Press;  that  said  J. 
R.  Clifford,  in  an  article  and  writing  published  by  him  in 
said  newspaper,  unlawfully  and  maliciously  contriving  to  in- 
jure and  villify  one  Hattie  R.  Newman  and  to  bring  her  into 
public  scandal,  contempt,  ridicule  and  disgrace,  then  and 
there,  to-wit:  on  the  said  3rd  day  of  June,  A.  D.  1899,  at 
Martinsburg,  in  the  said  County  of  Berkeley,  and  State  of 
West  Virginia,  aforesaid,  did  publish  in  said  newspaper 
aforesaid,  called  and  known  as  The.  Pioneer  Press,  and  circu- 
late in  said  (]!ounty,  a  false,  scandalous,  malicious  and  defam- 
atory libel  of  and  concerning  the  said  Hattie  R.  Newman, 
containing  divers  false,  scandalous,  malicious,  and  defama- 
tory matters  and  things,  of  and  concerning  the  said  Hattie  R. 
Newman,  (all  of  which  matters  and  things  were  published  in 
the  said  Pioneer  Press,  in  a  single  article  and  editorial,  on 
the  said  3rd.  day  of  June,  A.  D.  1899)  of  the  tenor  following 
to-wit: 

'I  shall  introduce  him.' 

'Rev.  (?)  J.  C  Newman  of  Hagerstown,  Md.,  and  who  is 
set  up  as  one  of  the  stars  of  the  first  magnitude  of  the  Free 
Baptist  Church  of  the  Shenandoah  Valley,  has  made  it  a  spe- 
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cial  object  to  pray  for  us  at  Storer  College  on  several  anniver- 
sary occasions.  Last  Thursday  he  stood  on  the  rostrum  bat- 
ting his  eyes  like  a  toad  in  the  ashes,  shaking  and  duck- 
ing his  shallow  head  and  begging  the  Lord  to  have  mercy 
on  us.  • 

Now,  we  want  it  distinctly  understood,  that  we  want  none 
of  his  l)rayers,  for  they  can  only  add  damnation  to  our 
soul,  if  they  add  anything,  because  he  himself  is  damnable, 
and  if  his  religion,  the  life  he  has  led,  and  his  prayers, 
can  land  him  in  heaven,  we  prefer  to  go  to  the  other  place. 

Since  he  has  been  blabbing  in  the  pulpit,  we  have  seen 
him  skulking  in  the  bushes  with  a  noted  prostitute,  and 
without  following  him  down,  a  transaction  took  place  only  a 
few  weeks  ago,  that  ought  to  make  the  devil  blush,  but  John 
don't  seem  to  care  about  it.  It  is  said,  and  no  one  has 
denied  it,  that  he  (meaning  the  said  John  C.  Newman)  went 
into  his  own  house  and  found  a  man,  by  the  name  of  Baum 
and  his  wife,  (meaning  the  wife  of  the  said  John  C.  New- 
man, viz:  the  said  Hattie  R.  Newman)  playing  the  dog. 
(Meaning  that  the  said  Baum  and  the  said  Hattie  R.  Newman, 
were  then  and  there  engaged  in  the  criminal  act  of  sexual 
intercourse  they  not  then  and  there  being  lawfully  married 
to  one  another,  and  that  said  sexual  intercourse  was  then 
and  there  being  done  and  performed  by  them  as  sexual  in- 
tercourse occurs  and  is  performed  by  and  between  a  male  and 
female  dog.) 

Both  he  and  Newman's  wife  being  teachers  at  the  time,  a 
public  investigation  took  place,  and  Baum  declared  that  Mrs. 
Newman  (meaning  the  said  Hattie  R.Newman)  had  frequently 
been  'start  naked' before  him  (meaning  that  she,  the  said  Hat- 
tie R.  Newman,  had  neither  clothes  nor  covering  of  any 
kind  on  or  about  her  person  at  the  times  he,  the  said  Baum, 
had  seen  her  and  had  frequently  thus  exposed  and  shown  her 
person  to  the  said  Baum)  and  to  provQ  it,  told  how  many 
scars  she  had  on  her  x>erSon.  Hagerstown  never  had  a  more 
disgraceful  affair,  for  so  much  of  which  can't  be  told  in 
print.  But  to  show  what  kind  of  fellow  John  C.  Newman 
is,  he  came  to  Martinsburg  a  few  Sundays  after  it  occurred 
in  company  with  his  wife,  (?)  (meaning  that  there  was 
some  question  and  doubt  as  to  the  said  Hattie  R.  Newman 
being  the  lawful  wife  of  said  John  C.  Newman,  and  that  they 
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were  living  together  presumably  as  man  and  wife,  instead 
of  being  lawfully  married  to  one  another)  and  he  preached 
(?)and  she  played  and  sung4n  the  church,  and  so  they  live 
to  demoralize  the  young  under  the  guise  of  religion.  Who 
blames  an  editor  for  objecting  to  such  a  moral  leper  and  mel- 
odorous  scamp  as  John  C.  Newman,  praying  for  him  in  pub- 
lic? There  is  no  place  in  hell  hot  enough  for  such  dirt^' 
scoundrels;  but  there  will  be  nothing  done  about  it  in  the 
Free  Will  Baptist  denomination  of  this  Valley,  because  he 
is  too  good  a  lackey.  May  God  Almighty  soon  deliver 
the  race  of  devils  in  the  pulpit,  and  let  our  children  have 
better  examples^ 

While  his  wife  (?)  (meaning  that  there  was  some  ques- 
tion and  doubt  as  to  the  said  Hattie  R.  Newman  being  the 
lawful  wife  of  the  said  John  C.  Newman,  and  that  they  were 
living  together  presumably  as  man  and  wife,  instead  of  be- 
ing lawfully  married  to  one  another,)  is  black  in  character, 
John  C.  Newman  is  blacker,  because  he  feigns  to  be  a 
preacher,  and  is  too  low  himself  to  put  his  foot  on  such  rotten 
conduct,  for  well  does  he  know  that  it  would  be  kettle 
calling  pot  black.' 

To  the  great  scandal,  injury  and  disgrace  of  the  said  Hat- 
tie  R.  Newman,  and  against  the  peace  and  dignity  of  the 
State." 

The  defendant  demurred  to  the  indictment,  which  demur- 
rer was  overruled.  At  the  September  term,  1901,  the  case 
w^as  tried  upon  the  plea  of  "Not  Guilty"  and  a  verdict  of 
''Guilty"  returned  by  the  jury.  The  defendant  moved  in 
arrest  of  judgment  to  set  aside  the  verdict  and  grant  him  a 
new  trial,  which  motions  were  also  overruled  and  judgment 
entered  for  a  fine  of  $100  and  cost  of  prosecution,  and  fur- 
ther provided  for  imprisonment  for  defendant  in  the  Berke- 
ley county  jail  until  the  fine  and  costs  should  be  paid,  for  a 
period  not  exceeding  sixty  days.  The  defendant  gave  bond 
under  section  10,  chapter  36,  Code. 

Upon  the  trial  the  defendant  took  four  bills  of  excep- 
tions, numbered  1,  2,  3  and  4,  respectively,  and  procured 
from  one  of  the  Judges  of  this  Court  a  writ  of  error  and 
supersedeas. 

The  first  assignment  of  error  is  the  overruling  of  the  de- 
murrer to  the  assignment,  claiming  that  "The  indictment  is 
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not  sufficiently  explicit  in  as  much  as  it  did  not  inform  the 
defendant  as  to  what  specific  portions  of  said  articles  were 
complained  of."  The  indictment  seems  not  to  include  any- 
thing as  applying  to  the  husband  of  Hattie  R.  Newman,  the 
X  C  Newman  mentioned  in  the  indictment,  but  the  prosecu- 
tion is  for  defaming  the  name  of  Hattie  R.  Newman  only. 
The  entire  article  is  set  out  in  the  indictment  and  the  pai*ts 
relied  upon  are  brought  to  notice  by  innuendoes  which  suffi- 
ciently set  out  the  statements  relied  upon  and  gives  the  de- 
fendant notice  of  what  he  is  expected  to  answer.  In  State 
V.  Aler,  39  W.  Va.  549,  (Syl.  pt.  2),  it  is  held:  "It  is  an 
elementary  rule  of  pleading  that  whatever  is  alleged  must  be 
alleged  with  certainty,  and  one  of  the  means  of  insuring  cer- 
tainty in  a  complaint  or  indictment  for  slander  or  libel  is  in- 
nuendo." Point  3  of  the  same  case  holds:  ''An  innuendo 
may  serve  for  an  explanation  to  point  a  meaning  where  there 
is  precedent  matter  expressed  or  necessarily  understood  or 
known,  but  never  to  establish  a  new  charge. " — Krame  v. 
Sentinel  Company^  19  N.  W.  384;  Freeman  v.  Sanderson^ 
24  N.  E.  239;  13  Enc.  PL  &  Pr.  102.  Words  imputing 
want  of  chastity  to  a  woman  are  slanderous  and  actionable 
per  %e,  Romie  v.  Ryder ^  8  N.  Y.  Supp.  5;  Nexoman  v. 
Stein,  75  Mich.  402;  Pre^cott  v.  Tomey,  50  N.  Y.  Sup.  Ct. 
12;  32  Cent.  Dig.  par.  71,  col.  1933.  It  is  also  contended 
by  defendant  that  the  innuendoes  do  not  give  the  natural 
meaning  of  the  statements  which  they  purport  to  explain. 
But  where  the  article  itself  is  libelous,  the  innuendo  may  be 
regarded  as  surplusage.  13  Enc.  PL  &  Pr.  103:  'If  the 
words  charged  are  not  libelous  per  ae,  an  innuendo  is  neces- 
sary. Of  course,  if  the  words  complained  of  are  unambigu- 
ous and  obviously  defamatory,  no  innuendo  is  necessary.  If 
the  indictment  is  good  without  an  innuendo,  the  innuendo 
may  be  rejected  as  surplusage."  Citing  Commonwealth  v. 
Snelling,  15  Pick.  (Mass.)  321. 

The  second  assignment  of  error  relates  to  the  refusal  of  the 
court  to  allow  witness  John  C.  Newman  to  be  asked  the  fol- 
lowing question:  "Did  you  not  tell  of  the  said  conversation 
at  the  investigation  of  the  School  Board  about  March  21, 
1899?",  as  set  out  in  Bill  of  Exception  No.  1.  The  question 
was  asked  in  an  attempt  to  aflfect  the  credibility  of  the  said 
Newman  as  a  witness,  who  had  testified  that  Baum's  knowl- 


Digitized  by 


Google 


666  State  v.  Clifford.  [58 

edge  of  the  scars  on  the  person  of  Hattie  Newman  came 
from  a  conversation  which  he  had  had  with  said  Baum  in 
which  he  told  Baum  about  the  scars.  Baum  had  testified 
that  he  knew  of  the  scars  on  Hattie  Newman  b^'*  insi)ection. 
Baum  and  Hattie  Newman  were  teachers  in  the  colored  school 
at  Hagerstown  and  their  conduct  had  been  investigated  by 
the  Board  of  Education,  and  it  appears  in  the  record  that 
she  had  been  exonerated.  There  is  nothing  brought  out 
in  the  evidence  concerning  the  school  investigation,  which 
would  have  made  it  material  for  Newman  to  have  said 
anything  about  the  scars  at  that  time,  and  whether  he  made 
any  reference  to  it  at  that  time  is  not  material  to  the  issue  in 
this  case,  and  whatever  his  answer  might  have  been  it  would 
not  be  material. 

The  third  assignment  of  error  was  the  refusal  of  the  court 
to  permit  Newman  being  asked  the  following  question:  "Are 
you  the  same  John  C.  Newman  who  offered  up  prayers  for 
J.  R.  Clifford  at  Harpers  Ferry  in  1899 ?'\  as  set  out  in 
Bill  of  Exceptions  No.  2.  This  question  was  also  immaterial 
and  could  not  affect  the  case  at  bar  and  it  was  not  error  to 
exclude  it.  McClaughertyv.  Cooper.  39  W.  Va.  313,  (Syl. 
pt.  4),  says:  ''Whether  matter  is  material  to  the  issue  de- 
pends on  the  question  whether  its  truth  or  falseness  would 
affect  the  issue;  and,  if  the  truth  or  falseuess  would  not 
affect  the  issue,  the  matter  is  not  material."  What  differ- 
ence could  it  possibly  make  in  this  case  whether  the  wit- 
ness was  the  same  man  who  had  offered  up  prayers  for  de- 
fendant or  not. 

The  fourth  assignment  of  error,  as  in  Bill  of  Exceptions 
No.  3,  was  that  the  court  erred  in  not  setting  aside  the  ver- 
dict of  the  jury  and  granting  the  defendant  a  new  trial  be- 
cause of  the  language  used  by  the  prosecuting  attorney  in  his 
closing  argument  before  the  jury.  The  language  referred 
to  is  as  follows:  "If  he  had  been  born  a  beast,  would  have 
have  been  a  polecat;  if  he  had  been  born  a  bird,  would  have 
been  a  buzzard;  if  he  had  been  born  a  reptile,  would  have 
been  a  lizard;  if  he  had  been  born  a  fish,  would  have  been  a 
mudcat;  and  if  a  man,  a  libeller."  To  the  use  of  which  lan- 
guage the  defendant,  by  his  attorney,  objected  and  called 
the  attention  of  the  court  to  the  same  and  the  court  very 
promptly  instructed  to  the  jury   that  the  language  was  ira- 
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proper  and  ought  not  to  have  been  used  and  that  it  should 
not  be  considered  by  the  jury  in  any  way  against  the  defend- 
ant. The  fact  that  the  court  instructed  the  jury  that  this 
language  was  improper  and  should  not  be  considered  would 
counteract  any  affect  the  language  may  have  had  to  prejudice 
the  jury  against  the  defendant,  if  it  did  not  really  prove  a 
benefit  to  the  defendant.  In  State  v.  AIIe?i^  45  W.  Va.  (Syl. 
pt.  7),  it  is  said:  "Counsel  necessarily  have  great  latitude 
in  the  argument  of  a  case,  and  it  is,  of  course,  within  the 
discretion  of  the  court  to  restrain  them,  but  with  this  dis- 
cretion, the  appellate  court  will  not  interfere,  unless  it 
clearly  appears  from  the  record  that  the  rights  of  the  pris- 
oner were  prejudiced  by  such  line  of  argument."  And  in 
Landers  v.  Bi/  Co.,  46  W.  Va.  Syl.,  it  is  held:  'In  order 
to  authorize  this  Court  to  revise  errors  predicated  upon  the 
abuse  of  counsel  of  the  privilege  of  argument,  it  should  be 
made  to  appear  that  the  party  asked  and  was  refused  an  in- 
struction to  the  jury  to  disregard  the  unauthorized  statements 
of  the  counsel."  Stater.  Shawn,  48  W.  Va.  1;  State  v. 
ShortH,  31  W.  Va.  491,  (Syl.  pt  13). 

The  fifth  assignment  of  error  was  that  the  court  erred  in 
not  setting  aside  the  verdict  of  the  jury  because  the  evidence 
was  not  sufficient  to  warrant  the  jury  returning  a  verdict  of 
guilty.  The  question  of  the  weight  of  evidence  is  with  the 
jury  and  a  verdict  should  not  be  set  aside  unless  it  is  clearly 
shown  there  is  no  substantial  evidence  at  all  to  support  their 
finding.  In  this  case  the  defendant  in  his  testimony  states 
that  he  was  the  editor  of  the  paper  publishing  the  article  set 
out  in  the  indictment,  and  further  says,  "I  am  the  author 
of  that  article."  The  defendant  not  only  does  not  deny  the 
writing  and  publishing  of  the  article  but  seems  to  be  proud 
of  it,  and  attempts  to  justify  its  publication  on  high  moral 
grounds;  that  he  did  it  from  pure  motives;  says  he  ''wrote  to 
arouse  public  sentiment."  Such  articles  published  habit- 
ually for  a  time  in  a  decent  community  would  evidently  suc- 
ceed in  "arousing  public  sentiment,"  and  if  it  failed  to  do 
so,  the  moral  standard  of  the  community  permitting  such 
obscene  publications  could  not  be  considered  very  high.  It 
was  for  the  jury  to  say  whether  the  publication  was  true  and 
published  "with  good  motives  and  for  justifiable  ends." 

The  sixth   assignment  of  error  was  that  the  court  erred 
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in  not  setting  aside  the  verdict  and  granting  a  new  trial 
because  of  the  conversation  had  between  the  juror,  J.  Hanry 
Kastle,  and  W.  L.  Graff  after  the  case  had  been  submitted 
to  the  jury  and  before  rendering  the  verdict.  According  to 
the  affidavits  of  Gaff,  Kastle  and  A.  S.  Garrett  who  was 
also  present,  the  conversation  amounted  to  this:  Kastle 
came  into  the  store  and  Gaff  asked  him  if  he  was  still  court- 
ing and  Kastle  replied  that  he  was.  Then  Gaff  said  that 
•from  the  evidence  he  had  heard  it  would  be  hard  for  him  to 
decide  the  case,  as  the  woman  swore  one  way  and  the  man 
the  other,  Kastle  making  no  reply  to  this  statement.  There 
was  no  expression  of  opinion  on  the  part  of  Kastle  or  others 
which  showed  any  prejudice  on  the  part  of  Kastel  against 
the  defendant  nor  could  the  remark  of  Gaff  have  any  influ- 
ence on  the  juror  tending  to  change  his  judgment  in  the  case. 
When  it  clearly  appears  from  the  record  that  the  defendant 
could  not  have  been  prejudiced  by  a  remark  made  to  a  juror 
during  the  course  of  the  trial  the  court  would  not  set  aside 
the  verdict  when  the  evidence  is  plainly  sufficient  to  justify 
the  verdict  found.  In  State  v.  Miller,  24  W.  Va.  802,  the 
remark  that  ^'the  defendant  was  in  a  tight  place"  was  made 
in  the  presence  of  two  of  the  jurors  and  was  held  not  suffi- 
cient to  set  aside  the  verdict. 

The  seventh  assignment  of  error  was  that  the  court  erred 
in  refusing  to  set  aside  the  verdict  and  grant  a  new  trial  on 
the  affidavit  of  defendant  showing  newly-discovered  evi- 
dence. The  affidavit  of  J.  R.  Clifford  filed  in  support  of  his 
motion  for  a  new  trial  gives  the  names  of  some  three  or  four 
witnesses  and  shows  by  his  affidavit  what  he  expects  to 
prove  by  them  respectively,  and  that  he  discovered  this  since 
the  trial.  The  affidavit  seems  to  be  sufficient  in  form  but 
fails  to  produce  the  affidavit  of  any  of  said  witnesses  show- 
ing that  they  were  ready  to,  and  would  testify  to  the  facts 
set  forth  in  case  a  new  trial  were  granted.  It  is  well  settled 
that  in  order  to  entitle  the  mover  to  a  new  trial  for  newly- 
discovered  evidence  he  must  accompany  his  motion  with  the 
affidavit  of  the  witnesses  by  whom  he  expects  to  prove  the 
facts  stated,  showing  that  said  witnesses  are  ready  to  so  tes- 
tify to  such  facts,  or  if  the  affidavit  of  the  purported  wit- 
nesses is  not  produced,  the  applicant  must  show  satisfactory 
excuse  for  the  absence  of  such  affidavit.     Defendant  wholly 
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fails  to  show  any  excuse  why  the  affidavits  of  the  witnesses 
are  not  produced.  As  held  in  Sdate  v.  Williams  14  W. 
Va.  851,  (Syl.  pt.  2):  "Upon  a  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  testimony,  the  testimony  of 
the  newly  discovered  witness  should  be  substantially  set  out 
in  the  affidavit  of  the  witness  as  it  can  be  testified  to  in  the 
court  before  the  jury,  or  a  satisfactory  excuse  be  shown  for 
the  absence  of  the  affidavit."  Citing  in  support  of  the  de- 
cison  Armstrong  v..  Thompson^  88  N.  Y.  Supp.  151.  4 
Cur.  Law,  861  refers  to  said  Armstrong  v.  Thom,pson  case 
in  note  76. 

For  the  reasons  herein  stated,  the  judgment  of  the  circuit 
court  is  affirmed. 

Afirm^. 
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ABATEMENT. 

1.  In  order  that  a  suit  or  action  may  abate  under  the  provisions  of 
section  8,  chapter  135  Code,  the  return  on  the  writ  must  show 
that  the  defendant  is  a  non-resident;  the  fact  alone,  that  he  is 
"Not  found'*  is  not  sufficient  to  abate  the  suit  or  action.  Oil  and 
Gas  WeU  Supply  Co.  v.  Ahner,  267. 
See  Marriage  of  Female  Plaintiff  1. 

ADJOURNMENT.     See  Courts  1,  2. 

ADMISSIBLE  EVIDENCE.     See  Contract  4. 

ADVERSE  CLAIMANT.     See  Ejectment  1. 

ADVERSE  POSSESSION. 

1.  A  presumption  of  a  grant  from  lapse  of  time  with  possession  never 
arises  where  all  the  circumstances  are  consistent  with  the  non- 
existence of  such  grant.     Logan  v.  Ward,  367. 

2.  Rader  made  a  bond  for  the  conveyance  of  land  to  White.  After- 
wards Rader  made  a  deed  conveying  land  to  King,  said  to  take  in 
part  of  the  land  included  in  the  title  bond.  Possession  under  the 
title  bond  of  the  interlock  would  not  be  adverse  to  Rader  while 
holding  the  legal  title,  but  would  be  adverse  to  King  from  the  date 
of  Rader*s  deed  to  him.     King  v.  Thompson,  455. 

See  Joint  Tenant  1;  Mines  and  Minerals  2. 

ACCEPTANCE.     See  Public  Btreets  2. 
ACCIDENTAL  KILLING.     See  Criminal  Law  7. 
ACCOUNT.    See  Mechanics  Lien  5;  Assumpsit  2. 
ACCOUNTING.     See  Tenant  in  Common  1. 

ACTION— COMMENCEMENT  OF. 

1.  It  is  well  settled  in  this  State  that  the  date  of  the  original  summons 
is  the  date  of  a  commencement  of  a  suit  or  action.  OU  and  Oa$ 
Well  Supply  Co.  v.  Ahner,  267. 

ACTION  EX  DELICTO. 

1.  A  judgment  rendered  upon  a  verdict  in  an  action  ex  delicto  should 
bear  interest  from  the  date  of  the  verdict,  if  there  be  one,  and  not 
from  the  date  of  the  judgment,     Campbell  v.  City  of  Elkins,  309. 
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ACTION  ON  BOND.     See  Injunction  2. 

ACTION  ON  POLICY.     See  Insurance  4. 

ACTUAL  POSSESSION.    See  Quieting  Title  2. 

AFFIDAVIT.     See  Declaration  3;  Mechanics  Lien  5;  New  Trial  1. 

AGENCY.     See  Principal  and  Agent  1,  2. 

ALIAS  SUMMONS.     See  Process  1,  2. 

ALLEGATIONS  OF  BILL.     See  Receiver  5. 

ALIMONY.    See  Divorce  1. 

ALTERATION  AFTER  TERM.     See  Equity  9. 

AMENDMENT.     See  Indictment  3. 

APPEAL. 

1.  When  an  appeal  and  supersedeas  have  been  dismissed  under  rule 
III,  of  the  Supreme  Court,  a  new  petition  reciting  the  fact  of  the 
former  petition  and  allowance  and  dismissal  and  referring  to  the 
assignments  of  error  contained  in  the  former  petition  and  making 
them  a  part  of  the  new  petition  is  sufficient  upon  which  to  allow 
an  appeal,  although  such  new  petition  prays  **That  said  order  of 
dismissal  may  be  set  aside,  that  said  appeal  and  supersedeas  hereto- 
fore allowed  may  be  renewed."     Swiger  v.  Singer,  119. 

2.  Ordinarily  an  appeal  does  not  lie  from  a  decree  for  costs  only  in  a 
chancery  suit:  but  there  are  exceptions  to  the  rule,  turning  on  the 
question  of  the  discretionary  power  of  the  trial  court,  respecting 
costs.  A  decree  for  such  costs  as  are  discretionary  is  not  appeal 
able;  but  one  for  costs  not  in  the  discretion  of  the  court  is  appeal- 
able provided  the  amount  thereof  is  more  than  one  hundred 
dollars.     Nutter  v.  Broicn,  237. 

3.  Extraordinary  costs,  such  as  allowances  of  expenses  and  compen- 
sation of  receivers,  either  as  betw^een  the  receiver  and  the  fund  in 
court  and  parties,  or  as  between  party  and  party,  are  not  discre- 
tionary, and  a  decree  respecting  such  costs  is  appealable.     Id.  238. 

4.  Such  costs,  may  in  a  proper  case,  be  provisionally  allowed  to  the 
officer  out  of  the  fund  and  ultimately  decreed  to  be  paid  to  the 
party  entitled  to  the  fund  by  his  adversary,  but  in  either  case,  a 
decree  of  such  character  is  appealable.    Id. 

5.  When,  in  such  case,  one  defendant  claimed  four-fifths  of  the 
property  in  dispute  and  two  others  jointly  claimed  the  remaining 
interest,  and  the  court  adjudged  the  property  to  belong  to  the 
plaintiff  and  gave  the  ordinary  costs  against  all  the  defendants, 
reserving  its  judgment  as  to  the  extraordinary  costs,  and  afterwards 
decreed  that  the  defendant  who  had  claimed  the  four-fifths  interest 
pay  the  same,  the  decree  as  to  the  extraordinary'  costs  will  aot  be 
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disturbed  on  appeal,  unless  the  court  can  see  that  such  defendant 
has  been  required  to  pay  more  than  his  due  proportion  of  the 
entire  cost.     Id. 

6.  A  final  decree  in  a  suit  in  equity  will  not  be  reversed  by  this  Court 
at  the  instance  of  the  plaintiffs  befcause  at  the  time  of  its  entry,  a 
rule  was  pending  and  undetermined  against  the  defendants  for 
violating  a  temporary  injunction  awarded  in  the  suit,  when  it 
appears  that  the  hearing  of  the  rule  had,  previous  to  the  final 
hearing,  been  continued  by  an  order  entered  by  consent  of  both 
parties  and  that  the  final  hearing  was  on  motion  of  the  plaintiffs  to 
perpetuate  the  injunction,  and  that  no  objection  to  such  final  hear- 
ing was  made  by  them  in  the  court  below.     Pence  v.  Carney,  296. 

7.  The  discretion  of  the  court  in  such  case  is  a  sound  legal  discretion, 
subject  to  review,  and  the  appellate  court  will  reverse  the  action  of 
the  trial  court,  when,  in  its  opinion,  relief  has  been  improperly 
denied.     Railroad  Oo.  v.  Toicn  of  Triaddphia,  487. 

8.  It  is  well  settled  as  a  general  rule  that  the  question  of  continuance 
is  in  the  sound  discretion  of  the  trial  court,  which  will  not  be 
reviewed  by  the  appellate  court  except  in  case  it  clearly  appears 
that  such  discretion  has  been  abused.  Levy  v.  Intnirafice  Co.,  546. 
See  Bill  of  Exceptions  5;  Criminal  Law  4,  5;  Decree  of  Refer- 
ence 1;  Decree  of  Sale  1;  Real  Estate  1;  Receiver  1. 

ARBITRATION  AND  AWARD. 

1.     After  an  award  is  made  and  published,  neither  party  can  revoke 

the  submission  without  the  consent  of  the  other.     Zecy  v.  Insurance 

Co.  547. 

ARGUMENT  OF  COUNSEL. 

1.  Where,  in  the  trial  of  a  civil  action  before  a  jury,  the  plaintiff,  hav- 
ing the  affirmative  of  the  issue,  was  represented  by  three  attorneys 
and  the  defendant  by  two  attorneys,  it  was  not  error  for  the  court 
to  permit  the  arguments  to  the  jury  to  proceed  by  alternate  argu- 
ments by  the  attorneys  for  the  plaintiff  and  the  attorneys  for  the 
defendant,  beginning  and  concluding  with  an  argument  for  the 
plaintiff.     Stevens  v.  Fri€dm<in  78. 

2.  In  order  to  warrant  the  appellate  court  to  revise  errors  predicated 
upon  the  abuse  of  counsel  of  the  privilege  of  argument,  it  should 
be  made  to  appear  that  the  party  asked  and  was  refused  an  instruc- 
tion to  the  jury  to  disregard  the  improper  statements  of  the  coun- 
sel.    State  V.  CUfford  681. 

ASSAULT  AND  BATTERY.     See  Damages  6. 

ASSESSMENT.     See  Taxation  6. 

ASSUMPSIT. 

1.  An  action  of  assumpsit,  where  an  order  for  inquiry-  of  damages 
is  required,  the  office  judgment  entered  at  rules  does  not  become 
final  on  the  last  day  of  the  next  succeeding  term  of  court,  not  hav- 
ing been  previously  set  aside,  so  as  to  bar  a  defense  thereafter;;  but 
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the  defendant  may  plead  to  issue  at  any  time  before  the  order  for 
inquiry  of  damages  is  executed.  PhiUp  Carey  Mfg,  Co,  v.  Watson 
189. 

2.  The  plaintiff  in  an  action  of  aeaumpsit  does  not  waive  the  common 
counts  of  his  declaration  by. failing  to  file  the  account  required  by 
section  11,  chapter  125,  Code,  at  the  time  the  declaration  is  filed. 
He  may  file  the  account  afterwards  and  rely  upon  the  common 
counts.     Windoto  Glass  Co.  v.  Cameron  Glass  Co^  477. 

ATTACHMENT. 

1.  When  in  a  suit  against  a  foreign  corporation,  in  which  its  property 
has  been  attached  and  afterwards  released  by  the  giving  of  a  bond, 
pursuant  to  statutory  provisions,  the  defendant  appears  and  makes 
defense  and  a  personal  decree  is  rendered  against  it  for  an  amount 
which  it  has  previously  tendered  on  account  of  the  demand  set  up 
in  the  bill,  but  not  paid  into  court,  it  is  error  to  dismiss  the  attach- 
ment and  decree  a  release  of  the  bond.  Dudley  v  Railtcay  Co.  605. 
See  Justices  3,  4;  Personal  Property  3. 

ATTACK  ON  VOID  JUDGMENT.    See  Judgment  1. 

ALTERATIONS  OF  INSTRUMENTS. 

1.  Where  an  agreement  is  prepared  between  adjoining  land  owners, 
for  a  private  way  through  their  lands,  and  signed  by  all  but  one  of 
the  parties,  and,  in  order  to  obtain  his  signature,  one  who  had 
signed  the  agreement,  procured  the  same  to  be  materially  changed 
as  to  the  route  of  the  proposed  road  through  the  lands  of  the  party 
not  signing,  the  agreement  is  of  no  effect  as  to  one  who  had  signed 
it,  but  did  not  know  of,  or  consent  to,  the  change.  Hershman  v. 
Stafford  459. 

ATTORNEY.    See  Counsel  for  Prisoner  1. 

AWARD.     See  Insurance  4,  5. 

BANK  STOCK.     See  Taxation  7. 

BILL.    See  Demurrer  1;  Equity  1;  Buit  in  Chancery  1,  3. 

BILL  OF  EXCEPTIONS. 

1.  When  a  judge  in  vacation  makes  an  order  under  section  9,  chapter 
131,  Code  1899,  showing  that  he  has  executed  a  bill  of  exceptions, 
and  so  certifies  it  to  the  clerk,  the  clerk  must  record  the  order  in 
the  law  order  book  and  attest  it;  but  it  is  not  necessary  that  the  bill, 
or  any  part  of  it,  be  literally  recorded  in  said  book.  Bank  v.  Wet- 
zell.' 

2.  If  a  bill  of  exceptions,  though  bearing  no  letter,  number  or  other 
mark  of  identity,  do  of  itself  by  its  own  matter  and  character 
identify  itself  as  the  bill  mentioned  in  the  order  of  court  or  the 
judge  certifying  its  execution,  the  bill  is  part  of  the  record.     Id. 

3.  Where  a  paper  which  is  to  constitute  a  part  of  a  bill  of  exceptions 
is  not  incorporated  into  the  body  of  the  bill,  it  must  be  annexed  to 
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it,  or  so  marked  by  letter,  number,  or  other  means  of  identification 
mentioned  in  the  bill,  or  so  described  in  the  bill,  as  to  leave  no 
doubt,  when  found  in  the  record,  that  it  is  the  one  referred  to  in 
the  bill  of  exceptions.     Dudley  v.  Barrett  235. 

4.  The  skeleton  bill  of  exceptions  relied  on  in  this  case  for  the  purpose 
of  making  the  evidence  a  part  of  it,  does  not  do  so,  and  the  evi- 
dence is  not  a  part  of  the  record,  under  the  authority  of  the  cases 
of  Parr  v.  Currence,  58  W.  Va.  523,  Dudley  v.  Barrett  et  al.,  58  W. 
Va,  235,  Tracy's  Admrx.  v.  Coal  Co.,  50  S.  E.  Rep.  825,  and  MeKen- 
dree  v.  ShsUon,  51  W.  Va.  516.     Coal  and  Coke  By*  Co.  v.  Joyce  544. 

5.  A  bill  of  exceptions,  made  up  and  signed  more  than  thirty  days 
after  the  expiration  of  the  term  of  court  at  which  final  judgment 
in  the  case  was  rendered,  is  no  partx>f  the  record  and  cannot  be 
considered.     State  v.  Stray er  676. 

6.  If  it  affirmatively  appear,  from  an  order  in  the  case,  that  the  evi- 
dence was  not  transcribed  by  the  stenographer  within  thirty  days 
from  the  end  of  such  term,  it  is  no  part  of  the  record,  although 
there  is  a  nunc  pro  tunc  order,  purporting  to  make  it  so  as  of  the 
term  at  which  the  judgment  was  rendered.     Id. 

See  Evidence  1. 

BILL  AND  EXHIBITS. 

1.  If  a  bill  and  its  exhibits,  read  together,  show  all  the  facts  necessary 
to  be  alleged  in  a  bill  sufficient  in  law,  a  demurrer  thereto  is  prop- 
erly overruled.     Grant  v.  Cumberland  Valley  Cement  Co.  163. 

BILL  FOR  REMOVAL  OF  TRUSTEES. 

1.  A  bill  brought  to  remove  a  trustee  to  whom  personal  property  has 
been  assigned  for  the  benefit  of  creditors,  and  to  api>oint  a  receiver 
for  the  trust  property,  to  be  sufficient  must  contain  full  and  precise 
allegations  showing  the  necessity  for  the  removal,  and  that  there  is 
danger  of  loss  or  misappropriation  of  the  trust  property.  Bargain 
House  V.  St.  Clair  565. 

BILL  OF  REVIEW.     See  Equity  4. 

BILL  TO  SET  ASIDE  DEED.    See  Fraudulent  Conveyance  1. 

BOUNDARIES. 

1.  When  a  road  so  designed  and  provided  for  is  described  as  an  exten- 
sion of  an  existing  road,  lying  between  a  portion  of  the  land  con- 
veyed and  a  lot  belonging  to  R,,  so  as  to  run  between  the  land  con^ 
veyed  and  a  tract  of  land  belonging  to  O  ,  and  at  the  corner  of  the 
lands  of  R.  and  O.  there  is  a  slight  angle,  made  by  their  lines  run- 
ning to  the  corner  from  nearly  opposite  directions,  the  road  will 
follow  said  two  lines  and  have,  at  the  corner  aforesaid,  a  correspond- 
ing angle,  notwithstanding  the  deed,  calling  for  one  of  the  lines  of 
the  road  as  a  boundary  of  the  land  conveyed,  describes  that  boundary 
as  a  single  line  between  two  monuments,  and  as  running  with  *'line 
of  alleys."  In  such  case,  the  use  of  the  word  "alleys"  will  be 
deemed  to  refer  to  the  old  road,  as  one  alley,  and  to  the  extension 
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thereof,  as  another,  and  to  signify  intent  to  locate  the  road  and  the 
boundary  line  so  as  to  run  with  the  lines  of  the  two  adjacent  tracts 
of  land,  and  leave,  between  the  tract  conveyed  and  the  adjacent 
land  only  sufficient  space  for  the  road.     Clapton  v.  County  Court  254. 

BOUNDARY  LINES.     See  Real  Estate  1. 

BURDEN  OP  PROOF.  See  Written  Agreement  3;  Personal  Prop- 
erty 1. 

CANCELLATION.     See  Husband  and  Wife  1,  2;   Tax  Deed  1. 

CAUSE  FOR  SETTING  ASIDE  VERDICT.     See  Jury  Trial  3. 

CERTIFICATE  OF  ACKNOWLEDGMENT.     See  Deed  6. 

CERTIORARI. 

1.  Only  judicial  action  is  reviewable  by  the  writ  of  certiorari  under 
sections  2  and  3  of  chapter  110  of  the  Code  of  1899.  The  scope  of 
the  writ  is  not  altered  by  the  statute  in  respect  to  the  nature  of 
the  proceedings  for  the  review  of  which  it  may  be  had.  In  this 
respect  it  remains  as  it  was  by  the  common  law.  Railroad  Co.  v. 
Town  of  Triaddphia,  488. 

CLAUSE  AND  CONDITIONS  CONSTRUED.  See  Insurance  Policy  11. 

CLOUD  ON  TITLE.     See  Ejectment  1;  Quieting  Title  1,  3. 
CO-DEFENDANTS.     See  Suit  in  Equity  2. 

COMMISSIONER'S  REPORT. 

1.  A  decree  confirming  the  finding  of  a  commissioner's  report  and 
decreeing  in  accordance  therewith,  carries  with  it  the  presumption 
of  correctness  and  will  not  be  reversed,  unless  plainly  wrong, 
Pickens'  ex*H  v.  Daniels,  327. 

COMMISSIONER  OF  COUNTY  COURT.     See  Contested  Election  1. 

COMMON  LAW  RULE.     See  Contracts  Against  Public  Policy  1. 

COMMITTEE.    See  Insane  Person  1. 

COMMITTEE  FOR   INSANE. 

1.  The  appointment  by  a  county  court  of  a  committee  for  a  person 
as  insane,  upon  a  finding  by  a  justice  that  such  a  person  is  insane 
under  an  inquisition  under  section  9,  chapter  58,  Code,  without  no- 
tice to  such  person  is  void.     Karnes  v.  Johnston,  595. 

COMMON  CARRIER. 

1.  An  inspection  of  property  shipped  by  a  common  carrier  in  sealed 
cars,  unauthorizedly  permitted  by  such  carrier,  at  the  point  of 
destination,  in  consequence  of  which  the  consignor  who  was  also 
the  consignee,  was  prevented  from  consummating  a  contemplated 
sale  thereof,  does  not  amount  to  a  wrongful  delivery  by  the  corn- 
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mon  carrier,  so  as  to  make  it  liable  for  the  value  of  the  property, 
as  for  a  conversion  thereof.    Dudley  v.  Railway  Co.,  604. 

2.  If,  in  such  case,  the  property  is  perishable  and  deca3dng,  and  the 
owner,  upon  being  notified  of  the  danger  of  its  loss,  relying  ui>on 
the  unauthorized  inspection  as  constituting  a  conversion,  gives 
notice  of  his  abandonment  of  the  property  and  intention  to  claim 
the  value  thereof,  the  carrier  may  sell  the  same  on  account  of  the 
owner,  deduct  his  charges  from  the  proceeds  of  sale  and  will  be  lia- 
ble for  the  balance  thereof  only.    Id, 

COMPENSATION.  See  Special  Receiver  1;  Eminent  Domain,  1,  3, 
4,  5,  6. 

CONCLUSIVENESS.    See  Equity  8. 

CONDITIONS.     See  Street  Railway  3,  5. 

CONDITION  LEASE.    See  Decree  of  Sale  2. 

CONFLICTING  CLAIMS  OF  TITLE.    See  Suit  in  Equity  1. 

CONFLICTING  EVIDENCE.     See  Decree  1. 

CONSTRUCTION  OF  DEED.    See  Deed  1,  2. 

CONSTRUCTION  OF  "INVENTORY  CLAUSE."  See  Insurance 
Policy  8. 

CONTEMPT.    See  Appeal  6. 

CONTEST.    See  Election  3. 

CONTESTED  ELECTION. 

1.  A  commissioner  of  a  county  court  is  competent  to  act  in  a  con- 
test for  a  county  office  in  that  court  though  there  is  pending  be- 
tween him  and  another  person  a  contest  for  his  office  involving  the 
same  matter  of  law  or  fact  in  such  contest  between  others  for 
another  county  office,     Stafford  v.  County  Court,  88. 

CONTINUANCE.     See  Trial  Court  1. 

CONTINUANCE,  REFUSAL  OF.    See  Appeal  8. 

CONTRACT. 

I.  Under  the  contract  sued  on,  the  plaintiff  was  to  manufacture 
and  deliver  to  the  defendant  certain  machinery,  at  a  time  and 
place  specified,  at  a  price  specified,  and  in  case  of  failure  to  com- 
plete and  deliver  the  machinery  at  such  time  and  place,  fifty  dol- 
lars was  to  be  deducted  from  the  contract  price  for  each  day 
required  to  complete  and  deliver  the  machinery  beyond  the  time 
specified.  Held,  that  the  fifty  dollars  per  day  to  be  deducted  for 
delay  in  the  completion  and  delivery  of  the  machinery,    is  in  the 
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CONTRACT—  Continued, 

nature  of  liquidated  damages  and  not  a  penalty.     Foundry   Co.   v. 
Steel  and  Iron  Co,^  62. 

3.  The  plaintiff  cannot  excuse  delay  in  the  completion  and  delivery 
of  said  machinery  beyond  the  time  specified  in  such  contract,  and 
avoid  the  deduction  of  fifty  dollars  per  day  from  the  contract  price 
for  such  delay,  by  showing  merely  that  it  (plaintiff)  proceeded  in 
good  faith  and  with  due  diligence,  with  the  use  of  all  means  in  its 
power  and  at  its  command,  to  perform  the  contract.     Id. 

3.  Under  such  contract  the  plaintiff  was  required  to  furnish  suffi- 
cient means  and  ability  to  perform  the  contract  on  its  part,  accord- 
ing to  its  terms.    Id. 

4.  A  written  contract,  between  other  parties  than  the  parties  to  a 
suit,  which  is  referred  to  in  the  written  contract  sued  upon  and  to 
any  extent  supplements  the  same,  is  admissible  in  evidence  upon 
the  trial.     Vale  v.  Sniter  <&  Dunbar,  353. 

5.  Where  a  party  by  his  own  contract  creates  a  duty  or  charge  upon 
himself,  his  undertaking  must  be  substantially  complied  with  un- 
der any  and  all  circumstances.  To  excuse  a  performance  his 
contract  must  provide  for  it.    Id. 

CONTRACTS  AGAINST  PUBLIC  POLICY. 

1.     The  common  law  condemns,  as  against  public  policy,  agreements 

between  public  service  corporations,  of  a  character  to  prevent  free 

competition  in  the  interest  of  the  public,  and  will  not  enforce  them. 

Charleston  Oas  Co.  v.  Kanawha  Gas  Co.  22. 

See  Public  Policy  1. 

CONTRACT  OF  SEPARATION.     See  Husband  and  Wife  1,  2. 

CONTRACTS  VOID  AS  AGAINST  PUBLIC  POLICY. 

1.  Any  agreement  between  competing  public  service  corporations,  the 
consequence  of  which  is  the  controlling  prices,  limiting  of  produc- 
tion, or  suppressing  of  competition,  so  as  to  create  monopoly  in 
things  useful  to  the  pmblic,  is  contrary  to  public  policy  and  void. 
Charleston  Oas  Co.  v.  Kanatcha  Gas  Co.  22. 
See  Gas  Companies  1. 

CONVERSATION  WITH  JUROR. 

1.  When  it  clearly  appears  from  the  record  that  the  plaintiff  in  error 
could  not  have  been  prejudiced  by  a  remark  made  to  a  juror  during 
the  course  of  the  trial,  the  verdict  should  not  be  set  aside  because 
of  such  remark.     State  v.  Clifford  681. 

CONVERSION.    See  Common  Carrier  1. 

CONVEYANCE.    See  Adverse  Possession  2;  Deed  3. 

CONVEYANCE  OF  COAL.    See  Mines  and  Minerals  1. 

CONVEYANCE  TO  WIFE.    See  Trusts  1. 
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CORPORATIONS. 

1.  In  a  proceeding  brought  under  s.  57,  ch.  63,  Code,  for  the  purpose 
ot  dissolving  and  winding  up  the  affairs  of  a  corporation,  it  is  a  con- 
dition precedent  to  the  maintenance  of  the  suit  that  it  be  alleged 
and  proved  that  the  persons  seeking  such  dissolution  comprise  not 
less  than  one-third  in  interest  of  the  stockholders  of  the  corpora- 
tion.   Rainey  v.  Freeport  Smokeless  Coal  Co.^  424. 

2.  Equity  has  jurisdiction,  at  the  suit  at  not  less  than  one-third  in 
interest  of  the  stockholders  of  a  corporation,  to  dissolve  and  wind 
up  the  affairs  of  the  corporation  upon  a  bill  filed  for  that  puri>ose, 
setting  forth  such  facts  as  show  good  cause  why  it  should  be  done. 
But  where  the  proof  fails  to  sustain  the  material  allegations  of  the 
bill,  it  will  be  dismissed.     Id. 

3.  A  stockholder,  or  creditor,  under  s.  58,  ch.  53,  Code,  may  file  a  bill 
in  equity  asking  for  the  appointment  of  a  receiver  to  take  charge 
of  and  administer  the  assets  of  a  corporation,  and  upon  sufficient 
cause  being  shown  therefor,  a  court  should  appoint  such  receiver; 
but,  when  so  appointed,  he  should  be  discharged  and  the  bill  dis- 
missed, unless  the  allegations  of  the  bill  are  supported  by  the  evi- 
dence.    Id, 

See  Statutory  Attorney  1. 

COSTS. 

1.     When  a  final  decree,  giving  no  costs  in  the  court  below,  is  affirmed 
in  this  Court,  and  no  necessity  for  remanding  the  cause  exists,  this 
Court  will  give  to  the  appellee  his  costs  In  the  trial  court  as  well  as 
his  costs  in  this  Court.     Frum  v.  Fox,  334. 
See  Appeal  2,  3,  4,  5. 

COUNCIL.     See  Municipal  Corporations  4. 

COURTS. 

1 .  Section  2  of  chapter  114  of  the  Code  1899,  authorizing  circuit  and  county 

courts  to  adjourn  from  day  to  day  until  their  business  is  dispatched, 
or  until  the  ends  of  their  terms,  does  not  limit  or  restrict  the  com- 
mon law  powers  of  such  courts  to  adjourn  to  a  distant  day,  or.  as  it 
is  sometimes  expressed,  from  time  to  time,  provided  the  day  fixed  be 
not  beyond  the  time  to  which  the  term  could  legally  continue. 
Mann  t>.  County  Court  651. 

2.  Section  10  of  chapter  114  of  the  Code  of  1899,  does  not  limit  the  pe- 
riod of  time  over  which  a  circuit  or  county  court  may  adjourn.  Its 
purpose  is  to  prevent  the  loss  of  a  term  by  reason  of  the  failure  of 
any  court  to  sit  on  any  day  appointed  by  law,  or  by  its  own  adjourn- 
ing order,  for  that  purpose.    Id 

COUNSEL  FOR  PRISONER, 

1.  When  the  court  appoints  three  practicing  attorneys  to  aid  a  prisoner 
in  making  his  defense,  it  is  not  error  for  one  of  them  to  withdraw 
from  the  trial,  where  the  prisoner  makes  no  objection  to  such  with- 
drawal.    State  V.  Briggs  291 . 
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COUNTY  COURTS. 

1.  The  duties  imposed  upon  county  courts,  by  section  15  of  chapter 
39  of  the  Code  of  1899,  as  amended  by  chapter  95  of  the  Acts  of 
1901,  are  ministerial.    Mann  v.  County  Court  651. 

2.  Such  courts  cannot  prevent  action  upon  a  petition  filed  under  said 
statute,  at  the  term  at  which  it  is  filed,  by  adjourning  the  term.     Id, 

3.  Such  courts  must  base  their  action  on  the  record  made  in  the  pro- 
ceeding, and  not  upon  personal  knowledge  of  their  own  members, 
not  in  any  way  made  part  of  such  record.    Id, 

4.  Knowledge  and  belief  of  the  members  of  such  court,  to  the  effect 
that  the  petition  so  filed  is  not  signed  by  the  requisite  number  of 
legal  voters,  constitutes  no  defense  upon  an  application  for  a  man- 
damus to  compel  action  thereon,  when  the  petition  bears  the  requi- 
site number  of  signatures  and  is  verified  as  the  statute  provides, 
and  no  other  evidence  bearing  on  the  question  appears  in  the  record 
of  the  proceeding  as  it  remains  in  said  court.    Id. 

See  Prohibition  1. 

CRIMINAL  INTENT.    See  Criminal  Law  7. 

CRIMINAL  LAW. 

1.  In  the  trial  of  an  indictment  found  under  section  nine,  of  chapter 
144  of  the  Code,  for  malicious  wounding,  with  intent  to  maim,  dis- 
figure, disable  or  kill,  an  instruction  at  the  instance  of  the  state 
which  eliminates  from  the  consideration  of  the  jury  the  intent  with 
which  the  alleged  wounding  was  done  is  erroneous.  State  v.  Davit 
94. 

2.  It  is  error  to  give  an  instruction  which  is  confusing  in  its  language 
and  calculated  to  mislead  the  jury.  State  v.  Sutfin,  22  W.  Va.  771. 
Id. 

3.  In  a  criminal  prosecution,  evidence  of  the  previous  good  character 
of  the  defendant  is  always  admissible,  but  it  should  be  confined  to 
the  trait  of  character  at  issue.     Siat^  v.  Moyer  146. 

4.  Anything  which  is  good  cause  for  arresting  a  judgment  is  good 
cause  for  reversing  it,  though  no  motion  in  arrest  is  made.  Stalt€ 
V.  Dolan  263. 

5.  Although  no  demurrer  was  interposed,  or  motion  in  arrest  of  judg- 
ment made,  if  the  indictment  is  so  defective  that  it  could  not  be 
properly  prosecuted  a  judgment  thereon  will  be  reversed.    Id. 

6.  It  is  error  to  render  judgment  of  imprisonment  in  any  case  in  the 
absence  of  the  defendant.     Id. 

7.  In  determining  the  criminality  of  the  act  of  killing,  it  is  immate- 
rial whether  the  intent  was  to  kill  the  person  killed,  or  whether  the 
death  of  such  person  was  the  accidental  or  otherwise  unintentional 
result  of  the  intent  to  kill  some  one  else — the  criminality  of  the 
act  is  deemed  the  same.     State  v.  Brigga  291. 

8.  A  writ  of  error  does  not  lie  from  this  Court  at  the  instance  of  the 
State,  to  an  order  of  a  circuit  court  overruling  a  motion  by  the 
State  to  set  aside  a  verdict  of  **not  guilty"  by  a  jury  in  a  criminal 
case,  for  the  violation  of  a  law  relating  to  the  revenue,  when  there 
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has  been  no  final  judgment  on  the  verdict.     State  v.  Peyton  380. 

9.  In  such  case  the  writ  of  error  allowed  will  be  dismissed  as  improv- 
idently  awarded.    Id, 

10.  A  wife  is  not  a  competent  witness  against  her  husband  in  a 
prosecution  for  crime.     State  v.  Woodraw^  527. 

11.  Quaere.  Is  a  wife  or  a  husband  a  competent  witness  now  a^inst 
the  other  in  a  prosecution  for  crime  committed  against  such  wit- 
ness.   Id. 

12.  A  wife  is  not  a  competent  witness  against  her  husband  in  a 
prosecution  against  him  for  the  murder  of  his  infant  child  of  the 
age  of  fourteen  months,  though  the  same  pistol  ball  killed  the 
child  and  wounded  the  wife,  while  the  child  was  in  her  arms.    Id. 

CRIMINAL  PROCEEDING.    See  Injunction  1. 

DAMAGES. 

1.  An  owner  of  a  mill  damaged  by  backing  of  water  by  a  boom,  less- 
ening the  working  power  of  his  mill,  may  recover  damages  from 
the  owner  of  the  boom.     Pickens  w.  Boom  Co.,  11. 

2.  If  the  owner  of  a  boom  leases  it  to  another  to  be  operated  as  a 
boom,  and  at  the  time  of  the  lease  the  boom  is  a  private  nuisance 
damaging  a  mill  on  the  stream  above  the  boom,  the  owner  of  the 
boom  is  liable  to  the  mill  owner,  notwithstanding  the  lessee  may,  by 
addition  to  the  boom,  increase  its  power  to  damage  the  mill.    Id. 

3.  In  an  action  for  damage  to  real  property  from  a  private  nuisance, 
continuous,  but  not  permanent  in  character,  the  statute  of  limita- 
tion of  Ave  years  does  not  begin  to  run  from  the  beginning  of  the 
nuisance,  but  on  the  actual  occurrence  of  damage  from  it.  There 
may  be  recovery  for  damage  for  five  years  before  the  action,  though 
the  nuisance  and  damage  from  it  began  more  than  five  years  before 
action.     Id. 

4.  Measure  of  damages  and  evidence  thereof  in  action  for  damage  to 
a  mill  from  a  boom.     Id, 

5.  In  a  case  where  exemplary  damages  may  properly  be  awarded, 
the  verdict  of  a  jury  will  not  be  set  aside  on  the  ground  alone  that 
the  damages  awarded  are  excessive,  unless  the  amount  is  so  large 
as  to  evince  passion,  prejudice,  partiality  or  corruption  in  the 
jur>'.     Stevens  v.  Friedman,  78. 

6.  In  a  civil  action  to  recover  damages  for  assault  and  battery,  evi- 
dence of  complaints  and  representations  made  by  plaintiff  indica- 
tive of  present  pain  and  exhibiting  the  natural  symptoms  and 
effects  of  the  injury,  is  admissible.    Id. 

7.  Where  the  declaration  in  an  action  of  assumpsit  contains  the  com- 
mon counts,  and  one  or  more  special  counts  upon  promissory  notes 
in  writing  for  the  payment  of  money,  and  office  judgment  by  de- 
fault is  entered  at  rules,  the  necessity  for  an  order  for  inquiry  of 
damages  in  the  action  is  not  avoided  by  section  45,  chapter  125, 
Code,     Window  Glass  Co.  v.  Cameron  Glass  Co.,  477. 

See  Death  1 ;  Oil  Lease  by  Co-tenant  2;  Waters  1 . 
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DEATH. 

1.  If  an  action  in  behalf  of  a  father  for  killing  his  son  by  wrongful 
act  or  negligence,  the  jury  is  not  confined  to  compensative  dam- 
ages for  mere  pecuniary  injury,  but  may  consider  the  sorrow,  the 
mental  distress  and  bereavement  of  the  father.  KeUey  v.  Railroad 
Co,,  216. 

DEATH  OP  CREDITOR.    See  Judgment  Lien  1. 

DEBT  OF  ANCESTOR.    See  Heirs  1.  2. 

DEBT  FOLLOWS  PERSON  OF  DEBTOR.    See  Qnmianment  4. 

DECEDENT'S  PROPERTY.     See  Demurrer  2. 

DECLARATION. 

1.  Profert  cannot  be  made  or  oyer  demanded,  unless  the  declaration 
avers  a  sealed  instrument.     Riley  \,  Yost,  213. 

2.  The  fact  that  a  declaration  makes  profert  does  not  alone  make  the 
writing  part  of  the  declaration,  without  a  demand  of  oyer.     Id. 

3.  Where  the  plaintiff  has  filed  with  his  declaration  the  affidavit  pro- 
vided for  by  section  46,  chapter  125,  Code,  no  plea  shall  be  filed 
unless  the  defendant  file  with  it  the  affidavit  required  by  that  sec- 
tion. But  where,  in  such  case,  a  plea,  not  accompanied  by  such 
affidavit,  is  filed  without  objection,  and  the  case  proceeds  to  trial, 
the  provision  of  the  statute  requiring  such  affidavit  will  be  treated 
as  having  been  waived.     Williamson  dh  Co.  v.  Nigh,  629. 

See  Evidence  2;  Injunction  2;  Pleadings  1. 

DEDICATION.     See  Pumic  Streets  1,  2. 

DECREE. 

1.  A  decree  determining  a  question  of  fact  will  be  reversed,  upon  an 
appeal,  where  it  clearly  appears  that  such  decree  is  against  the 
weight  and  preponderance  of  the  evidence,  but  not  where  the 
evidence  is  of  such  conflicting  and  doubtful  character  that  differ- 
ent minds  and  different  judges,  equally  fair,  might  reasonably  ar 
rive  at  different  conclusions  from  such  evidence.  Wallace  v.  Doug- 
las, 102. 

2.  A  decree  merely  ascertaining  a  personal  indebtedness  from  a  de- 
fendant to  the  plaintiffs,  but  not  decreeing  payment  thereof,  and  not 
fixing  a  lien  therefor  or  otherwise  providing  for  the  payment  there- 
of, is  not  final  or  appealable.    Pickens^  Ex'ors  v.  Daniels,  327. 

3.  A  decree  made  in  a  suit  brought  to  enforce  the  liens  of  judgments 
and  a  deed  of  trust,  fixing  the  amounts  and  priorities  of  the  liens, 
decreeing  payment  thereof,  and  directing  a  sale  of  the  debtor's 
land,  on  default  of  payment,  is  final  and  conclusive  as  to  the 
amounts  of  the  debts,  after  the  expiration  of  the  term  at  which  it 
is  pronounced,  and  an  answer  praying  the  elimination  of  usury  from 
one  of  the  debts  so  adjudicated  cannot  be  received  thereafter. 
Barbour,  Stedman  d;  Herod  v.  Tompkins,  573, 

See  Equity  8;  Commissioner's  Report  1;  Appeal  6. 
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DECREE  OF  REFERENCE. 

1.  A  decree  of  reference  founded  upon  the  following  expressed  opin- 
ion: **The  Court  is  of  opinion  that  the  plaintiff  and  the  defendant 
George  Shanabarger  have  mechanics'  liens  against  the  real  estate 
owned  by  the  defendant  cori>oration,  the  Freeport  Smokeless  Coal 
and  Coking  Company,  as  alleged  in  the  plaintiff's  bill/'  but  not 
otherwise  adjudicating  the  principles  of  the  cause,  is  not  final  or 
appealable.     Rainey  v.  Coal  &  Coking  Co.  381. 

DECREE  OF  SALE. 

1.  Where  upon  an  appeal  from  the  decree  for  the  sale  of  real  and  per- 
sonal property  to  satisfy  liens,  under  section  7  of  chapter  75  of  the 
Code  of  1889,  the  decree  is  reversed  as  to  a  lien  which  is  in  amount 
the  larger  part  of  all  the  liens  decreed,  and  such  lien  held  invalid, 
and  the  value  of  the  property  decreed  to  be  sold  does  not  appear, 
it  is  proper  to  reverse  that  part  of  the  decree  directing  the  sale, 
and  to  remand  the  cause  with  directions  to  ascertain  the  amount 
of  property  necessary  to  satisfy  the  lien  or  liens,  not  held  invalid, 
and,  in  default  of  payment,  to  order  a  sale  of  such  amount  neces- 
sary.    Raitk^y  v.  Goal  <fe  Coking  Co.  381. 

2.  If,  after  a  decree  of  sale  of  real  estate  to  satisfy  liens  thereon,  a 
lease  of  part  of  the  same  for  mining  purposes,  be  executed  by  con- 
sent of  all  interested  parties,  but  under  an  agreement  that  the  exe- 
cution of  such  lease  shall  not  prejudice  the  right  of  any  creditor  to 
ask  for  sale  of  the  land  subject  to  the  lease,  and,  by  reason  of  develop- 
ment of  the  land  under  the  lease,  its  market  and  rental  values  are 
largely  increased,  sale  thereof  will  not  be  delayed  for  an  inquiry 
as  to  whether  its  rents  and  profits  will  be  sufficient  to  discharge 
the  liens  thereon  within  five  years.  Barbour^  Stedman  &  Herod  v. 
Tompkins  573. 

DEED. 

1.  When  ambiguity  in  the  terms  of  a  deed  renders  the  meaning  un- 
certain, parol  evidence  of  the  conditions  under  which  it  was  exe- 
cuted and  the  character  and  situation  of  the  property  may  be  con- 
sidered in  connection  with  its  terms  in  arriving  at  the  intention  of 
the  parties,  which  is  the  test  by  which  to  determine  its  legal  effect. 
Clayton  v.   County  Court  253. 

2.  In  construing  a  deed,  words  which  are  repugnant  to,  and  irrecon- 
cilable with,  other  terms  clearly  applicable  to  admitted  and  estab- 
lished facts  recited  in  the  deed  must  bo  rejected  and  all  other 
words  must  be  given  some  effect.     Id.  254. 

3.  When  a  deed  conveys  a  tract  of  land  and  gives  to  the  grantee,  as 
an  appurtenance  thereof,  the  right  to  open  and  use  a  private  road 
along  one  side  of  it,  it  will  be  presumed  that  the  grantor  did  not 
intend  to  retain  a  very  long  and  narrow  strip  of  land  between  the 
tract  conveyed  and  the  road  so  provided  for;  and,  when  such  road 
is  described  as  intended  to  run  between  the  tract  of  land  conveyed 
and  an  adjacent  tract  belonging  to  a  third   party,    it   will  be  pre- 


Digitized  by 


Google 


xiv  Index. 

DEED—  Continued. 

sumed,  in  the  absence  of  anything  on  the  face  of  the  deed,  or  in  the 
circumstances  and  situation  and  property,  indicating  the  contrary, 
that  the  grantor  did  not  intend  to  retain  a  strip  of  land  between  the 
road  and  the  lands  of  such  third  party,  so  narrow  as  to  be  of  no 
practical  use  to  him.    Id. 

4.  Where  a  husband  conveys  land  directly  to  his  wife,  not  in  fraud  of 
his  creditors,  she  takes  only  the  equitable  title,  while  the  legal  title 
remains  vested  in  the  grantor  in  trust  for  his  wife,  the  grantee. 
Siciger  v.  Smger,  119. 

5.  In  such  case  the  husband  cannot  convey  the  legal  title  to  another  or 
encumber  the  same  by  deed  of  trust,  or  otherwise.    Id. 

6.  The  certificate  of  the  acknowledgment  of  a  deed  imports  verity, 
and  cannot  be  overcome,  except  by  clear  and  satisfactory  proof. 
The  evidence  of  the  grantor  denying  the  execution  of  the  aeed  and 
the  opinion  of  experts  that  the  signature  thereto  is  not  that  of  the 
grantor,  are  not  sufficient.     Id. 

See  Equity  11. 

DEED  FROM  WIFE  TO  HUSBAND. 

1.  A  deed  for  real  estate  made  bv  a  married  woman  to  her  husband, 
while  they  were  living  together,  in  which  deed  the  husband  did  not 
join,  passed  no  title  or  interest,  either  legal  or  equitable,  in  such 
real  estate  to  the  husband.     Smith  v.  Vineyard,  98. 

DEED  OF  TRUST.    See  Equitable  Mortgage  1. 

DEFENSE.    See  Ejectment  2. 

DEMAND.    See  Embezzlement  i»,  10. 

DEMAND  OF  INSURER  UNREASONABLE  UNDER  POLICY.  See 
Insurance  Policy  12. 

DEMURRER. 

1.  Where  a  demurrer  was  interposed,  and  Lot  passed  upon  by  the 
lower  court,  it  will  be  treated  by  this  Court  as  having  been  over- 
ruled.   Dimndck  v.  Wheeling  Traction  Co.,  226. 

2.  Where  a  bill  in  equity  is  filed  by  a  general  creditor  against  the 
administrator  and  heirs  of  a  deceased  person,  which  does  not  seek 
to  charge  the  real  estate  of  which  the  intestate  died  seized,  and  to 
subject  the  same  to  the  payment  of  his  debts,  it  is  bad  on  de- 
murrer, if  it  fails  to  show  that  there  are  assets  in  the  hands  of 
the  administrator  to  be  administered.  And  if  such  bill  is  filed 
to  subject  the  real  estate  of  such  decedent,  it  must  be  upon 
behalf  of  the  plaintiff  and  all  other  creditors,  and  it  must  ap- 
pear that  the  personal  property  is  insufficient  to  pay  the  debts. 
Crawford  v.  Turner,  600. 

See  Suit  in  Chancery  1,  2,  3;  Bill  and  Exhibit  1. 

DEMURRER  TO  EVIDENCE.     See  Trial  1. 
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DESCRIPTION.    See  Equity  11;  Tax  Deed  2;  Boundaries  1. 

DESCRIPTION  OF  DEBT  SECURED.     See  Equitable  Mortgage  3. 

DESCRIPTION  IN  CONVEYANCE.     See  Grant  1. 

DESCRIPTION  OF  PROPERTY  CONVEYED.  See  Equitable  Mort- 
gage 2. 

DESIGNATION  OF  PURCHASER.    See  Tax  Sales  1. 

DETERMINATION  OF  TITLE.    See  Eminent  Domain  2. 

DETINUE, 

1.  The  action  of  detinue  will  lie  to  recover  a  promissory  note.  Heff- 
ner  v.  Fidler,  159. 

2.  In  order  to  ground  the  action  of  detinue,  these  i>oints  are  neces- 
sary: (1)  the  plaintiff  must  have  property  in  the  thing  sought  to 
be  recovered;  (2)  he  must  have  the  right  to  its  immediate  posses- 
sion: (3)  it  must  be  capable  of  identification;  (4)  it  is  essential 
that  the  property  be  of  some  value:  and  (5)  the  defendant  must 
have  had  possession  at  some  time  prior  to  the  institution  of  the 
action.     Id. 

3.  One  who  purchases  property,  and  gives  his  notes  for  the  pur- 
chase price  thereof,  cannot  maintain  detinue  to  recover  such  notes, 
upon  the  discovery  of  such  fraud  as  would  entitle  him  to  a  rescission 
of  the  contract.     Id. 

DISCRETION.     See  THal  Court  1. 

DISCRETION  OF  COURT.    See  Appeal  7. 

DISMISSAL. 

1.  A  suit  or  action  may  not  be  dismissed  at  rules  in  the  office  by  the 
clerk  for  want  of  declaration,  where  the  process  has  not  been  exe- 
cuted, unless  defendant  appears  and  enters  a  rule  for  bill  or  decla- 
tion.     OH  and  Qas  Well  Supply  Co.  v.  Ahner  267. 

2.  Where  the  original  summons  has  been  regularly  returned  by  the 
sheriff  **Not  found**  and  alias  writs  have  thereafter  issued  and  been 
likewise  returned  and  continuances  have  been  entered  at  rules  by 
the  clerk  regularly  each  month  until  the  declaration  is  filed,  the 
suit  or  action  does  not  abate.     Id.  268. 

See  Appeal  1. 

DISMISSAL  OF  WRIT  OF  ERROR.    See  Criminal  Law  9. 

DISSOLUTION.     See  Corporations  1,  3. 

DIVERSION  OF  WATERS.     See  Waters  6. 

DIVORCE. 

1.  An  order  for  temporary  alimony  made  in  vacation  in  a  divorce  suit, 
without  notice,  is  void.     Keller  v.  KeUer  325. 
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DOCKET.    See  Notice  of  Motion  for  Judgment  2. 

DUTIES  OF  PARTNERS  IN  DEALING  WITH  EACH  OTHER.  See 
Partnernhip  2,  3. 

EASEMENTS. 

1.  Where  the  bill  alleges  separate  and  independent  obstructions  to  a 
private  way  by  the  defendant,  it  is  not  error  to  omit  to  make  an- 
other party,  who  also  obstructed  the  way,  a  party  to  the  suit. 
Her$/tman  v.  Stafford  A3m 

2.  **A  mandatory  injunction  will  lie  to  cause  an  obstructed  or  closed 
private  way  to  be  cleared  and  opened  for  the  use  of  the  owner/* — 
Boyd  V.  WooltHne,  40  W.  Va.  282.     Id.  469. 

3.  A  deed  which  calls  for  the  line  of  a  private  road  as  a  boundary  of 
the  tract  by  it  conveyed,  and  gives  to  the  grantee  the  right  to  open 
and  use  such  road,  does  not  pass  to  the  grantee  the  title  in  fee  to 
any  part  of  the  road.     Clayton  v.  County  Court  254. 

4.  Kight,  by  deed  dated  the  15th  of  July,  1889.  and  duly  recorded  on 
the  22nd  of  July,  1889,  conveyed  to  Flaherty  a  lot  of  land  on  the 
north  side  of  Seventh  Street  in  the  city  of  Parkersburg,  * 'also  a 
free  right  of  way  for  an  alley  way  twelve  feet  wide  extending  from 
the  rear  end  of  said  lot  across  another  lot  owned  by  said  Kight  to 
the  alley  running  to  Latrobe  Street.*'  After  this  deed  was  recorded, 
Kight  conveyed  the  lot  over  which  the  right  of  way  had  been 
granted  to  Weber,  and  Weber  conveyed  it  to  Fleming.  Held:  That 
under  the  circumstances  of  this  case,  the  placing  of  a  fence  upon, 
or  a  gate  upon  and  over,  such  right  of  way  by  Fleming,  after  be- 
coming the  owner  of  his  lot,  is  a  wrongful  obstruction  of  such  way, 
and  in  violation  of  the  right  of  Flaherty  under  his  deed  Flaherty 
V.  Fleming  669. 

5.  Injunction  is  a  proper  remedy  to  prevent  the  maintenance  of  a 
wrongful  obstruction  of  a  private  way.     Id.  670. 

EJECTMENT. 

1.  An  owner  of  land  in  actual  possession  who  is  entered  upon  by  an 
adverse  claimant  may,  both  by  common  law  and  chapter  90  of  the 
Code,  maintain  ejectment  against  the  intruder,  and  cannot  sus- 
tain a  bill  in  equity  to  remove  cloud  over  his  title.  Logan  v.  Ward^ 
366. 

2.  Syllabus  in  DatU  v.  Living,  50  W.  Va.  431,  approved  and  applied. 
Jeffrey  v.  Lemon ,  062. 

ELECTION. 

1.  The  provison  of  section  2.  chapter  6,  Code  of  1899,  that  notice  of 
a  contest  of  election  to  county  ofBco  shall  be  presented  to  the 
"first  term*'  of  the  county  court  after  notice  of  contest  is  deliver- 
ed to  the  contestee,  means  the  first  regular  term,  not  a  special 
term.     Stafford  v.  County  Court,  88. 
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2.  The  provision  of  section  1,  chapter  6,  Code  of  1899,  that  notice  of 
contest  for  a  county  office  shall  be  given  within  ten  days  after  the 
result  of  an  election  has  been  declared,  means  the  last  legal  bind- 
ing declaration  of  result,  where  there  have  been  two  declarations, 
one  irregular.    Id, 

3.  The  provision  of  section  2,  chapter  6,  Code  of  1899,  that  a  pend- 
ing contest  for  a  county  office  shall  not  be  continued  more  than 
three  months  after  the  election,  applies  only  to  a  contest  actually 
pending,  and  does  not  apply  to  or  limit  the  time  for  giving  or  filing 
notice  of  contest.     Id, 

See  County  Courts  1. 

EMBEZZLEMENT. 

1 .  Embezzlement  is  a  fraudulent  appropriation  or  misapplication  of 
the  property  of  another  by  one  in  whose  care  it  has  been  intrusted, 
with  the  intention  of  depriving  the  owner  thereof.  State  v.  Mayer, 
146. 

2.  Under  section  19,  chapter  18,  Acts  1903,  in  order  to  coiistitute 
the  crime  of  embezzlement,  it  is  necessary  to  show,  (1)  the  trust 
relation  of  the  person  charged,  and  that  he  falls  within  that  class 
of  persons  named;  (2)  that  the  property  or  thing  claimed  to  have 
been  embezzled  or  converted  is  such  property  as  is  embraced  in  the 
statute;  (3)  that  it  is  the  property  of  another  person;  (4)  thatitcame 
into  the  possession,  or  was  placed  in  the  care,  of  the  accused, 
under  and  by  virtue  of  his  office,  place  or  employment;  (5)  that  his 
manner  of  dealing  with  or  disposing  of  the  property,  constituted  a 
fraudulent  conversion  and  an  appropriation  of  the  same  to  his  own 
use,  and  (6)  that  the  conversion  of  the  property  to  his  own  use  was 
with  the  intent  to  deprive  the  owner  thereof.     Id. 

3.  The  mere  detention  of  money  belonging  to  another,  without  a 
fraudulent  intent  to  deprive  that  other  of  his  property,  does  not 
constitute  embezzlement.    Id. 

4.  On  a  trial  for  embezzlement,  evidence  of  the  solvency  of  the  de- 
fendant, at  or  immediately  prior  to  the  time  of  the  alleged  embez- 
zlement, is  admissible.     Id. 

5.  Where,  by  the  terms  of  the  contract  under  which  an  agent  is 
employed  to  collect  money  on  commission,  he  is  required  to  turn 
over  to  his  employer  the  whole  amount  collected  before  being  enti- 
tled to  commissions,  the  agent  is  not  such  a  joint  owner  of  the  fund 
as  will  prevent  his  prosecution  and  conviction  for  the  embezzlement 
of  the  whole  sum.     Id. 

6.  On  a  trial  for  embezzlement,  it  is  not  error  to  instruct  the  jury 
that  if  the  money,  or  any  portion  of  the  money  alleged  to  have  been 
embezzled,  came  into  the  defendant's  hands  as  the  agent  of  and  in 
behalf  of  his  principal,  and  that  he  fraudulently  converted  the  said 
money,  or  some  portion  of  the  same,  to  his  own  use,  that  he  would 
be  guilty  of  the  embezzlement  thereof.     Id. 
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7.  Under  an  indictment  for  embezzlement,  it  is  sufficient  for  the 
State  to  prove  the  embezzlement  of  any  part  of  the  amount  alleged 
to  have  been  embezzled.  Id.,  147. 

8.  In  a  prosecution  for  embezzlement,  it  is  not  necessary  to  show 
a  demand  for  the  return  of  money  collected  by  an  agent,  and  a 
refusal  upon  his  part  to  do  so,  where,  by  the  terms  of  the  contract, 
the  time  for  an  accounting  and  the  payment  of  the  money,  is 
definitely  fixed.    Id, 

9.  But  under  our  statute,  in  a  prosecution  for  embezzlement,  if  it 
appears  that  the  money  or  property  is  unlawfully  withheld  by  the 
accused  from  the  person  entitled  thereto,  and  that  he  has  failed 
to  restore  or  account  for  such  money,  or  other  property,  within 
thirty  days  after  proper  demand  has  been  made  therefor,  he  shall 
be  presumed  to  be  guilty.  bu%  such  presumption  may  be  rebutted 
by  proof.     Id, 

10.  While  such  demand  may  be  made  for  the  purpose  of  creating  the 
presumption  of  fraudulent  conversion  against  the  accused,  yet  it  is 
not  essential  when  the  embezzlement  or  fraudulent  conversion  can 
be  otherwise  proven,  except  when,  under  the  peculiar  circumstances 
of  the  case,  a  demand  should  be  made.     Id. 

11.  On  the  trial  of  a  charge  cf  embezzlement,  proof  that  the  money 
alleged  to  have  been  embezzled  by  an  agent  was  received  in  several 
sums,  at  different  times,  and  from  different  persons,  during  a 
course  of  continuous  dealing  between  such  agent  and  his  principal, 
will  support  a  verdict  of  the  jury,  finding  an  aggregate  sum  as 
the  amount  of  a  single  embezzlement.     Id. 

EMINENT  DOMAIN. 

1.  Injunction  lies  against  a  county  court  to  prevent  it  from  taking 
private  property  for  a  public  road,  without  having  paid,  or  secured 
payment  of,  compensation  therefor.     Clayton  v.   County  Court  253. 

2.  A  controversy  as  to  the  title  of  the  property  so  taken,  or  sought  to 
be  taken,  turning  on  the  construction  of  plaintiff's  deed,  constitutes 
no  obstacle  to  such  jurisdiction,  and  the  court  may  determine  in 
such  case  the  question  of  title  by  construing  the  deed.     Id. 

3.  When  a  private  right  of  way  is  enlarged  into  a  public  road  by  the 
joint  action  of  the  owner  of  the  fee  and  the  public  authorities, 
the  easement  or  right  of  way  is  neither  injured  nor  destroyed,  and 
no  right  to  compensation  or  damages  on  account  thereof  accrues  to 
its  owner.     Id.  254. 

4.  In  a  condemnation  proceeding  ever>'  element  of  value  which  would 
be  taken  into  consideration  between  private  parties  in  a  sale  of 
property  should  be  considered  in  arriving  at  a  just  compensation 
for  the  land  proposed  to  be  taken,  and  it  is  proper  to  consider  not 
only  the  use  for  which  the  land  may  be  maintained  at  the  time,  but 
its  adaptability  to  any  and  every  useful  purpose  to  which  it  might 
be  put.     Railicay  Co,  v.  Davift  620. 
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5.  As  a  general  rule,  compensation  to  the  owner,  is  to  be  estimated  by 
reference  to  the  uses  for  which  the  appropriated  lands  are  suitable, 
having  regard  to  the  existing  business  or  wants  of  the  community 
or  such  as  may  be  reasonably  expected  in  the  immediate  future.    Id. 

6.  As  to  the  value  of  the  property  taken,  the  proper  inquiry  is,  what 
is  the  value  of  the  property  for  the  most  advantageous  uses  to 
which  it  may  be  applied?    Id. 

7.  In  a  condemnation  proceeding  when  a  false,  speculative  and  con- 
jectural basis  of  the  value  of  the  real  estate,  proposed  to  be  taken, 
is  permitted  to  go  in  evidence  to  the  jury,  over  the  objections  of  a 
party,  it  will  be  presumed  that  the  objecting  party  was  prejudiced 
thereby.     Id.  621. 

ENFORCEMENT  OP  FORFEITURE.    See  Equity  6. 

ENFORCEMENT  OF  LIEN  IN  EQUITY.  See  Judgment  Lien  2. 

ENTRY.     See  Unlawful  Entry  and  Detainer  1. 

ESTOPPEL  IN  PAIS. 

1.  One  who,  assuming  to  act  for  another  in  respect  to  his  property, 
performs  an  act  necessarily  detrimental  to  himself  and  beneficial 
to  such  other  person,  and  not  such  in  its  nature  as,  under  the  law, 
can  confer  any  right  upon  himself,  is  estopped  from  denying  that, 
in  performing  such  service,  he  acted  for  and  on  behalf  of  such 
other  person.     Siers  v.  Wiseman  340. 

EQUITABLE  MORTGAGE. 

1.  A  writing  which  is  in  all  respects  sufficient  as  a  deed  of  trust  se- 
curing a  debt,  except  that  it  is  not  under  the  seal  of  the  party 
purporting  to  be  the  grantor  therein,  is  held  to  be  an  equitable 
mortgage.    Holly's  Executor  v.  Curry  70. 

2.  A  writing  constituting  an  equitable  mortgage,  describes  the  real 
estate  sought  to  be  charged  thereby,  as  follows:  "Seventy-two 
acres  of  land  situate  near  Hamlin,  the  same  bought  of  the  Land 
Company.  Also  twelve  and  one-half  acres  of  land  also  situate  near 
Hamlin  and  the  same  conveyed  to  said  B.  F.  Curr>'  by  James  T. 
Carroll,  Jr.  Also  three  acres  situate  near  Hamlin  and  known  as 
the  old  church  lot.  Also  my  store  house  and  lot  and  livery  stable 
and  lot  in  Hamlin.*'  Such  writing  is  not  void  on  its  face  for  uncer- 
tainty in  the  description  of  the  real  estate  sought  to  be  charged 
thereby.     Id.  71. 

3.  Such  clause  contained  in  a  writing,  constituting  an  equitable  mort- 
gage, made  by  a  party,  is  a  sufficient  description  of  a  debt  to  se- 
cure the  amount  such  party  may  owe  on  a  settlement  to  be  made, 
in  which  settlement  there  can  be  included  against  him  only  those 
items  not  barred  by  the  statute  of  limitations,  at  the  time  of  the 
making  and  delivery  of  such  writing.    Id.  r^  \ 
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EQUITY. 

1.  A  bill  by  the  heirs  of  a  deceased  person  against  a  purchaser  of  the 
decedent's  real  estate  at  a  sale  thereof  for  non-payment  of  taxes,  to 
set  aside  the  deed,  acquired  under  such  purchase,  and  to  declare 
the  dower  of  the  widow  of  such  decedent  in  the  same  land  barred, 
is  multifarious.    Frum  v.  Fox  334. 

2.  Where  a  defendant  has  not  been  served  with  process  in  this  State, 
and  has  not  appeared  in  the  cause,  he  has  the  right  to  file  a  pe- 
tition for  a  re-hearing,  as  provided  in  section  14,  chapter  124, 
Code,  and  as  prerequisite  to  such  right,  it  is  not  required  that  he 
return  to  and  appear  openly  in  this  State.  This  is  only  required  in 
attachment  proceedings,  where  a  defendant  is  proceeded  against 
by  order  of  publication,  and  where  he  did  not  appear  and  make  de- 
fense.   Johruon  v.  Ludtoick  464. 

3.  A  personal  decree  taken  against  one  who  was  not  served  with  pro- 
cess and  who.  did  not  appear  in  the  cause,  is  void,  and  upon  a 
proper  bill  of  review,  filed  for  that  purpose,  the  decree  will  be  re- 
versed.   Id. 

4.  A  wife,  holding  the  legal  title  to  a  tract  of  land,  died,  leaving  sur- 
viving her,  her  husband  and  her  heirs  at  law,  a  brother  and  two 
sisters.  After  her  death,  the  husband  claiming  to  have  purchased 
the  land  and  to  have  paid  the  purchase  money  therefor,  and  to 
have  had  the  same  conveyed  to  the  wife,  pursuant  to  an  agree- 
ment between  himself  and  wife,  that  she  would  take  the  con- 
veyance in  her  name  and  hold  the  land  in  trust  for  him,  filed  his 
bill  in  equity  against  the  heirs  for  the  enforcement  of  the 
trust.  There  was  no  legal  service  of  process  upon  one  of  the 
defendants.  The  defendants,  being  co-tenants,  and  the  decree 
against  them  being  joint,  a  reversal  of  such  decree,  upon  bill  of 
review,  as  to  the  one  not  served  with  process,  operates  as  a  reversal 
as  to  all  of  them.     Id.  465. 

5.  Equity  will  relieve  from  forfeitures  for  non-performance  of  cove- 
nants other  than  those  for  the  payment  of  money,  arising  out  of 
accident,  mistake  or  surprise,  in  the  absence  of  willful  and  delib- 
erate refusal  to  perform,  when  no  pecuniary  injury  has  resulted  to 
the  covenantee  and  the  wrong  done  is  easily  remediable;  but  such 
power  of  relief  is  discretionary  and  will  not  be  exercised  unless 
the  delinquent  covenantor  is  able  and  willing  to  immediately  per- 
form the   covenant.      Railroad  Co.  v.     Toicn  of  Triadelphia  487. 

6.  Equity  will  not  permit  the  enforcement  of  a  forfeiture  in  an  in- 
equitable and  oppressive  manner,  nor  a  perversion  thereof  to  pur- 
poses other  than  those  for  which  the  power  of  forfeiture  has  been 
reserved.     Id. 

7.  In  the  exercise  of  such  power,  under  an  ordinance  of  a  municipal 
corporation,  prescribing  notice  and  specification  of  cause  as  a 
necessary  preliminary  step,  the  officers  of  such  corporation  must 
deal  fairly,  openly  and  frankly  with  the  party  whose  rights  they 
attempt  to  take  away  and  abstain  from  such  conduct  as  will  work 
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a  surprise  upon  him.  Their  conduct  is  governed  by  substan- 
tially the  same  rules  and  principles  as  apply  to  proceedings  by 
private  persons  under  similar  circumstances.  In  order  to  be  in- 
equitable and  oppressive,  their  conduct  need  not  be  actually  fraud- 
ulent. If  in  equity  and  conscience,  it  is  oppressive  or  lacking  in 
fairness,  equity  will  relieve,  however  honest  and  sincere  the  par- 
ties attempting  to  forfeit  may  have  been.    Id,  488. 

8.  A  decree  that  is  appealable  under  clause  7  of  section  1  of  chapter 
135  of  the  Code  of  1890,  as  one  adjudicating  the  principles  of  a 
cause,  or  that  is  final  in  such  sense  a^  to  make  it  reviewable  by  bill 
of  review,  is  conclusive  of  every  matter  decided  by  it,  and  of  every 
matter  which,  by  the  rules  of  equity  practice,  the  parties  were 
bound  to  set  up  in  reference  to  it,  before  submitting  it  for  adjudi- 
cation, and  cannot  be  altered  or  disturbed  except  by  appeal  or  bill 
of  review,  within  the  respective  periods  allowed  therefor  by  the 
statutes.     Barbour,  Stedman  d  Herod  v.  Tompkins  572. 

9.  After  the  expiration  of  the  term  at  which  such  a  decree  was  made 
and  entered,  it  cannot  be  materially  altered,  by  the  court  which 
pronounced  it,  as  to  anything  so  decided,  or  deemed  in  law  to  be 
thereby  concluded,  except  upon  some  proceeding  instituted  in  said 
court  for  setting  aside  and  annulling  the  same  or  correcting  error 
therein.    Id. 

10.  After  the  expiration  of  the  term  at  which  such  a  decree  has  been 
pronounced,  the  same  cannot  be  re-opened  for  the  reception  of 
pleadings,  setting  up  defenses  as  to  any  matter  so  decided  or  con- 
cluded. A  defendant  has  no  right  of  election  to  interpose  his  mat- 
ters of  defense  singly  and  take  separate  successive  trials  and  adju- 
dications thereon.  By  allowing  a  cause  to  be  decided  without  hav- 
ing set  up  a  defense,  or  any  one  or  more  of  his  defenses,  he  is 
deemed  to  have  waived  all  matters  so  withheld.     Id.  573. 

11.  When  the  other  terms  of  the  description  in  a  deed  are  equivocal 
and  uncertain  as  to  the  identity  of  the  land,  and  the  description  by 
quantity,  location  and  ownership,  viewed  in  the  light  of  admissible 
extraneous  evidence,  makes  clear  the  intent  of  the  grantor  to  con- 
vey only  the  land  so  described  by  quantity,  location  and  ownership, 
the  deed  is  not  void  for  uncertainty,  and  will  be  given  effect  accord- 
ing to  the  manifest  intent  as  gathered  from  the  whole  instrument. 
Id. 

12.  Equity  has  no  jurisdiction  to  entertain  a  bill  on  bekalf  of  a  general 
creditor  of  a  deceased  person  to  enforce  a  purely  legal  demand,  un- 
less it  is  shown  that  the  creditor  has  exhausted  his  legal  remedy,  or 
that  such  remedy,  for  some  suttlcient  cause,  would  be  inadequate  or 
unavailing.     Crawford  v.  Turner  600. 

13.  An  heir  may  be  sued  in  equity  by  any  creditor  to  whom  a  debt  is 
due,  for  which  the  estate  descended  is  liable,  or  for  which  the  heir 
is  liable  in  respect  to  such  estate.  And  no  action  at  law  can  be 
maintained  against  such  heir  for  any  matter  for  which  there  may 
be  redress  by  such  suit  in  equity.     Id, 
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14.  In  the  absence  of  a  statute  conferring  it,  courts  of  equity  have  no 
power  to  control,  by  injunction  or  otherwise,  public  officers  and 
tribunals  in  the  exercise  of  purely  legislative  or  governmental 
functions.     Mann  v.  County  Cmtrt  651. 

15.  Fraud,  perpetuated  by  private  persons,  in  the  procurement  of  the 
exercise  of  a  legislative  or  governmental  power  of  itself,  affords  no 
ground  of  equity  jurisdiction,  unless  it  is  expressly  given  by  statute. 
Id, 

EQUITY  OF  REDEMPTION. 

1.  An  equity  of  redemption  is  not  the  difference  between  the  value 
of  the  property,  in  respect  to  which  it  is  held,  and  the  amount  of 
the  liens  thereon,  but  an  equitable  estate  in  the  property  capable 
of  being  enlarged  into  complete  legal  title,  by  discharging  the 
liens,  and,  in  such  case,  the  interest  of  the  ow^ner  therein,  within 
the  meaning  of  section  3  of  chapter  75  of  the  Code  of  1899,  is 
such  equitable  estate      Grant  v.  Cumberland  Valley  Cement  Co.,  162. 

EVIDENCE. 

1.  Evidence  taken  down  and  transcribed  by  a  shorthand  reporter  is 
not  a  part  of  the  record,  and  can  only  be  made  so  by  a  proper  bill 
of  exceptions.  Tracy's  Adm'x  v.  Coal  Co,,  57  W.  Va.  587  ^50  S.  E. 
Rep.  825).    Dudley  v.  Barrett,  235. 

2.  Communications  between  a  party  to  a  suit  and  his  employes,  not 
in  the  presence  of  the  adverse  party  and  of  which  he  has  no  notice, 
are  not  admissible  in  evidence  in  his  behalf  unless  they  are  a  part 
of  the  res  qastoi.     Vale  v.  Sniter  <fe  Dunbar,  353. 

3.  Parol  evidence  cannot  be  admitted,  in  an  action  of  ejectment,  to 
prove  that  by  mistake  land  was  included  in  the  deed  not  intended 
to  be  included  in  it.     King  v.  Thompson,  456. 

4.  A  motion  to  exclude  all  the  plaintiff's  evidence  and  direct  a  verdict 
for  the  defendant  should  be  sustained  when  the  plaintiff*s  evidence 
does  not,  prim-a  facie,  entitle  him  to  recover.  But  otherwise  if  a 
prima  facie  case  is  made.     Wittiam^omSb  Co.  v.  Nigh,  630. 

See  Criminal  Law  3;  Bill  of  Exceptions  3;  Embezzlement  4,  7; 
Homicide  2;  Insurance  4,  5;  Injunction  1;  Public  Streets  1; 
Principal  and  Agent  1,  2;  Insurance  Policy  14;  Personal 
Property  5;  Quieting  Title  3;  Real  Estate  1.  2,  3;  Writ  of 
Error  1,  2;  Damages  6. 

EVIDENCE  OF  JURORS.    See  Jury  Trial  1. 

EXCEPTIONS.     See  Instructions  3. 

EXCLUSION  OF  EVIDENCE.     See  Trial  2. 

EXEMPTION.    See  Personal  Property  2,  3. 

EXEMPTION  LIST,  FORM  OF. 

1.  An  exemption  list  and  claim,  irregular  in  form,  considered  and 
pronounced  sufficient.     Broxcn  v.  Beekvnth,  140. 
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EXPRESS  TRUST.     See  Trusts  2. 

EXTRINSIC  TESTIMONY.     See  Orant  1.  • 

FAILURE  TO  FILE  DECLARATION.     See  Dismissal  1,  2. 
FINAL  ACCOUNT.     See  Assumpsit  2. 

FINAL  DECREE. 

1.  When  this  Court  reverses  a  decree  as  to  a  matter  finally  deter- 
mined thereby,  and  remands  the  cause  with  directions  to  enter  a 
particular  decree,  as  upon  the  merits  of  the  subject-matter  thereof, 
the  mandate  of  this  Court  is  final  and  conclusive  upon  all  parties, 
as  to  all  matters  and  things  so  directed,  and  no  new  defense,  exist- 
ing and  known  at  the  date  of  the  decree  so  reversed,  can  be  enter- 
tained or  heard  in  opposition  thereto.  Barbour,  Stedman  d  Hefod 
v.  Tompkins,  573. 
See  Equity  10. 

FORECLOSURE.    See  Mortgages  1;  Trust  Deed  2. 

FORFEITURE.     See  Street  Railway  4. 

FORFEITURE  OF  RIGHT.     See  Street  Railway  2. 

FOREIGN  CORPORATION.     See  Attachment  1. 

FOREIGN  RAILROAD  CORPORATIONS.     See  Garnishment  2,  3. 

FRAUD.     See  Written  Agreement  4;  Equity  15;  Detinue  3. 

FRAUDULENT  CONVEYANCE, 

1.  A  bill  to  subject  land  of  a  wife  to  pay  a  debt  of  her  husband  on 
the  claim  that  it  was  paid  for  by  the  husband's  money,  and  con- 
veyed to  the  wife,  with  intent  to  defraud  creditors  on  the  part  of 
the  husband,  must  charge  notice  on  the  part  of  the  wife  of  the  hus- 
band's fraudulent  intent,  in  order  to  make  it  a  bill  for  relief  on  the 
claim  of  fraud  in  fact,  otherwise  it  is  to  be  regarded  a  bill  to  annul 
a  voluntary  conveyance,  and  the  statute  limiting  suits  to  set  aside 
a  voluntary  conveyance  to  five  years  applies.  Laidlef/  v.  Reynolds, 
418. 

GARNISHMENT. 

1.  And  the  payment  of  the  money,  due  from  the  garnishee  to  the  de- 
fendant on  the  order  of  the  justice  is  no  protection  to  the  garnishee. 
Roberts  v.  Uickory   Camp  Coal  &  Coke  Co.  276. 

2.  Railroad  corperations,  chartered  by  other  states, but  owning  and  op- 

erating railjoads  in  this  State,  have  the  status  of  residents  of  this 
State,  although  they  are  not  citizens  of  it,  within  the  meaning  of 
clause  1  of  section  2,  Art.  III.  and  clause  1  of  sectton  2,  Art.  IV, 
of  the  Constitution  of  the  United  States,  nor  domiciled  in  this 
State  in  the  technical  sense  of  that  term.  Baltimore  <t*  Ohio  Railmiy 
Co,  v,  AUen  388. 

3.  Such  corporations  may  be  proceeded  against  as  garnishees,  without 
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refereiyse to  the  jurisdiction  in  whioh  debts   due   from   them  were 
contracted  or  are  payable.    Id, 

4.  For  the  purposes  of  garnishment,  a  debt  is  annexed  to  the  person 
of  the  debtor  and  subject  to  garnishment  wherever  he  is  found, 
unless  expressly  made  payable  elsewhere.    Id, 

5.  A  debt  may  be  attached  by  garnishment  at  the  place  of  residence 
of  the  debtor,  although  it  be  expressly  made  payable  elsewhere. 
Id.  389. 

GAS  COMPANIES. 

I.  If  two  corporations  supplying  the  same  community  with  natural 
gas  make  an  agreement  whereby  they  parcel  out  between  them  the 
territory,  giving  to  each  exclusive  right  to  sell  gas  in  a  given  bound- 
ary, fixing  prices,  and  prohibiting  change  of  prices  except  by  their 
mutual  consent,  binding  one  company  to  use  for  public  consump- 
tion only  gas  produced  by  the  other,  and  prohibiting  one  from  pro- 
ducing from  the  section  of  country  in  which  the  other  produces 
gas,  such  agreement  tends  to  monopoly,  is  void  as  against  public 
policy,  and  the  courts  will  not  enforce  it.     Octs  Co.  v.  Oas  Co,^  22. 

GOOD  CHARACTER.     See  Criminal  Law  3. 

GRANT. 

1.  It  is  essential  to  the  validity  of  a  grant,  that  the  thing  granted 
should  be  so  described  as  to  be  capable  of  being  distinguished  from 
other  things  of  the  same  kind.  But  it  is  not  necessary  that  the 
grant  itself  should  contain  such  a  description  as,  without  the  aid  of 
extrinsic  testimony,  to  ascertain  precisely  what  is  conveyed. 
Blake  et  at.  v.  Dokerty  et  a^.,  5  Wheat.  359.  J3oUy*s  Exeeutcrt  v. 
Curry,  70. 

HARMLESS  ERROR.    See  Ejectment  2. 

HEIRS. 

1.  There  is  no  personal  liability  upon  an  heir  for  the  debts  of  his 
ancestor,  but  by  section  3  of  chapter  86,  Code,  all  real  estate  of  any 
person,  as  to  which  he  may  die  intestate,  is  made  assets  for  the 
payment  of  his  debts,  and  all  lawful  demands  against  his  estate, 
in  the  order  in  which  the  personal  estate  of  a  decedent  is  directed 
to  be  applied.     Crawford  v.  Turner,  600. 

2.  But  while  the  heir  is  not  personally  liable  for  the  debts  of  his 
ancester,  yet  if  real  estate  descend  to  him  from  his  ancestor,  and 
he  sells  and  conveys  the  same,  he  then  becomes  personally  liable 
to  the  creditors  of  his  ancestor  for  the  value  of  the  real  estate  so 
descended.     Id. 

HOMICIDE. 

1.  Refusal  of  an  instruction,  on  a  trial  for  murder,  giving  the  findings 
in  the  power  of  the  jury,  including  one  of  involuntary  manslaugh- 
ter, is  not  error  when  no  evidence  in  the  case  tends  to  show  that 
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degree  of  homicide.    Such  instruction  should  not  be  given.    State 
V.  Woodrow  527. 

2.  Evidence  of  experiment  to  test  the  capacity  of  a  child  to  fire  a 
pistol  is  admissible  to  repel  evidence  of  one  accused  of  murder  go- 
ing to  show  that  the  child  fired  the  pistol  causing  the  homicide. 
Id. 

HUSBAND  AND  WIFE. 

1.  A  contract,  between  a  husband  and  wife  in  an  agreement  for  sepa- 
ration and  the  conveyance  of  the  wife's  property  to  the  husband, 
will  be  cancelled  and  annuled  at  the  suit  of  the  wife,  unless  it  clearly 
appears  to  be  fair,  just,  equitable  and  wholly  free  from  exception. 
Hartigan  v.  Hartigan  610. 

2.  In  a  suit  by  a  wife  for  divorce  from  bed  and  board  and  the  cancel- 
lation of  a  contract  between  herself  and  husband  for  a  perpetual 
separation  and  an  agreement  on  her  part  to  convey  forthwith  in  fee 
to  the  husband  her  real  estate  to  the  value  of  $10,000  or  $12,000,  in 
consideration  that  the  wife  have  full,  absolute  and  complete  custody 
and  control  of  their  five  children,  the  husband  to  havtf,  use  and  oc- 
cupy certain  rooms  in  the  house  so  conveyed  to  him;  the  wife  and 
children  to  have,  use  and  occupy  the  residue  of  the  house,  and  the 
wife  to  provide  food  and  clothing  for  said  children  and  pay  all  nec- 
essary expenses  for  supporting  them  in  their  said  home,  including 
the  expenses  of  their  education  in  the  local  schools,  the  husband  to 
pay  the  wife  $50  per  month  for  the  purpose  of  such  support  and  ex- 
penses, said  ^'agreement  to  remain  in  full  force  and  effect  until  the 
youngest  child  shall  reach  her  majority."  Held:  Such  agreement 
is  unfair,  unjust  and  inequitable  and  should  be  cancelled.  Id, 
See  Criminal  Law  10,  11,  12;  Deed  4,  5. 

IMMATERIAL  EVIDENCE.     See  Jury  Trial  2. 

IMPROPER  EVIDENCE.    See  Jury  Trial  3. 

INDICTMENT. 

1.  An  indictment  under  a  statute  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offense  in  the  statute  so  as  to 
bring  the  defendant  precisely  within  it.     State  v.  Dolan,  263. 

2.  An  indictment  cannot  be  quashed  because  it  rests,  in  whole  or  part, 
on  ineompetent  evidence.     State  v.    Woodrow,  527. 

3.  If  a  misnomer  in  an  indictment  for  a  felony  appear  before,  or  in 
the  course  of,  the  trial  thereon,  the  indictment  may  be  amended  by 
inserting  therein,  under  an  order  of  the  court,  the  true  name  of 
the  accused.     State  v.  Stray er  675. 

4.  An  indictment  should  not  be  quashed  because  of  a  misnomer  there- 
in.   Id. 

5.  If  an  indictment  for  a  felony  be  stolen,  lost  or  destroyed,  after  a 
trial  thereon,  and  the  rendition  of  a  verdict  of  guilty,  the  trial 
court,  under  its  inherent  common  law  powers,    may  cause  to  be 
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filed  in  the  record  of   the  case   a   copy   thereof,    as  a   substitute 

therefor,  to  subserve  any  purpose  for  which  the  indictment  may  be 

needed  in  the  further  progress  of  the  case.     Id. 
6.     In    the  absence  of  an  objection  to  the   substitution   of  such  copy, 

on  the  ground  that  it  is  not  a  true  or  correct  copy,  its  accuracy  and 

correctness  will  be  presumed.    Id. 

INJUNCTION. 

1.  In  order  to  sustain  an  injunction  against  an  act  of  trespass  on  the 
ground  that  the  injury  occasioned  thereby  is  irreparable,  the 
facts  constituting  such  irreparable  injury  must  be  alleged  and 
proved.     Pence  v.  Carney  296. 

2.  In  an  action  on  an  injunction  bond  where  the  sale  of  personal  prop- 
erty levied  on  under  execution  alone  was  enjoined,  the  condition 
of  the  bond  being  that  plaintiffs  '*shall  pay  all  such  costs  as  may 
be  awarded  against  them  and  also  such  damages  as  shall  be  in- 
curred and  sustained  by  the  persons  en  joined  in  case  the  injunction 
be  dissolved,"  a  declaration  alleging  liability  to  pay  the  judgments 
upon  which  the  execution  issued,  there  being  no  condition  to  pay 
the  judgments,  is  bad  on  demurrer.  ZeU  Guano  Co.  v.  Cftrirlip 
414. 

3.  A  bill  of  injunction  may  be  sworn  to  by  the  agent  or  attorney  of 
the  plaintiff,  but,  if  so,  it  must  appear  from  the  verification  that 
the  person  verifying  the  bill  knows  the  contents  thereof:  oth- 
erwise the  verification  is  fatally  defective.  Bargain  Houhc  v.  St. 
Clair  566. 

4.  It  is  a  rule,  subject  to  few  exceptions,  that  a  court  of  equity  will 
not  interfere  by  injunction  with  criminal  proceedings.  FUtherty  v. 
FUnning  669. 

See  Eminent  Domain  1;  Easement  2,  5;  Judge  of  Court  Party 
to  Suit  2;  Waters  6. 

INJURY   TO  EASEMENT.     See  Eminent  Domain  3. 

INJURY  TO  PERSONS.     See  Railroads  1. 

INSANE    PERSON. 

1.  A  justice's  order  finding  that  a  person  is  insane,  not  committing 
him  to  a  hospital  for  the  insane,  but  leaving  him  freedom  of  per- 
son until  the  appointment  of  a  committee,  and  then  committing 
him  to  the  custody  of  such  committee,  is  not  admissible  as  evi- 
dence of  insanity  in  a  proceeding  to  appoint  a  committee.  Karnes 
V.  Johnston  595. 

INSPECTION.     See  Common  Carrier  1. 

INSTRUCTIONS. 

1.  It  is  not  error  tojrefuse  a  misleading  -instruction.  Sititart  v.  Doak 
Brothern  173. 
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2.  An  instruction  must  not  submit  a  question  of  law  to  the  jury, 
Traceicellw.  County  2:^. 

3.  A  motion  to  set  aside  the  verdict  of  a  jur>%  on  the  ground  that  the 
lower  court  gave  certain  instructions  for  the  State,  will  not  be  en- 
tertained in  this  Court,  unless  it  affirmatively  appears  from  the  rec- 
ord that  the  accused  objected  to  such  instructions  at  the  time  they 
were  offered,  and  excepted  to  the  ruling  of  the  court  in  giving  them. 
State  w,  Briggs  201. 

See  Argument  of  Counsel  1;  Criminal  Law  1,  2;  Embezzlement 
6;  Homicide  1;   Trial  3. 

INSUFFICIENT  EVIDENCE.     See  Partnership  5. 

INSURANCE. 

1.  Where  a  ceMui  qve  truitt  purchases  insurance  on  the  trust  property 
for  the  security  of  his  debt,  secured  by  the  deed  of  trust,  and  a  loss 
from  fire  occurs  and  the  insurance  company  pays  the  whole  debt 
secured,  it  is  entitled  to  take  an  assignment  from  the  trust  creditor 
of  the  debt  so  secured  and  paid,  and  to  recover  the  same  in  the  same 
manner  as  its  assignor  could  do.  Baker  v.  Monumental  Loan  Aas^n 
408. 

2.  Where  the  owner  of  real  estate,  which  is  subject  to  a  deed  of  trust 
executed  thereon  to  secure  a  debt  by  his  vendor,  sells  and  conveys 
the  same  reserving  his  vendor's  lien  thereon  for  the  purchase  money, 
such  conveyance  being  subject  to  such  deed  of  trust,  and  the  trust 
creditor  purchases  insurance  in  said  owner's  name  without  notice 
or  knowledge  that  he  has  conveyed  his  title  thereto,  and  a  fire  occurs 
and  the  insurance  company  in  settlement  of  the  loss  pays  the  whole 
trust  debt,  it  is  entitled  to  an  assignment  thereof  and  to  be  subro- 
gated to  the  rights  of  the  trust  creditor.     Id.  409. 

3.  In  such  case,  after  such  conveyance,  such  grantor  has  no  interest 
in  such  real  estate  except  as  to  his  vendor's  lien,  and  he  has  no 
other  insurable  interest  therein.     Id. 

4.  Upon  an  issue  involving  the  question  whether  there  was,  or  not  a 
verbal  submission  between  the  plaintiff  and  defendant  and  a  writ- 
ten award  of  arbitrators  ascertaining  the  loss  under  a  fire  insurance 
policy,  where  another  insurance  company  and  plaintiff  had  in  writ- 
ing submitted  their  differences,  touching  the  same  loss,  to  arbitra- 
tors who  had  returned  a  written  award,  the  defendant  claiming  to 
be  a  party  thereto  by  verbal  agreement  of  submission  to  the  same 
arbitrators  and  having  offered  evidence  tending  to  prove  that  fact, 
offered  in  evidence  a  written  award  to  which  defendant  claimed  it 
was  a  party,  which  award  is  as  follows : 

•*AWAKD  OF  APPRAISERS. 

**To  the  Parties  in  Interest: 

"We  have  carefully  examined  the  premises  and  remains  of  the 
property,  hereinbefore  specified,  in  accordance  with  the  foregoing  ap- 
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pointment,  and  we  have  appraised  and  determined  the  actual  sound 
value  to  be  six  hundred  and  sixty-three  68-100  ($663,68-100)  dollars  and 
the  damages  on  same  to  be  four  hundred  and  forty-two  92  100  ($442.- 
92-100)  .  .  .  .  ,  which  includes  totally  consumed  goods,  'dollars.' 
Witness  our  hands  this  31st  day  of  December,  1898. 
(Signed)    R.  H.  Bell, 
(Signed)    T.  J.  Boyd, 
(Signed)    J.  L.  Richardson, 

Appraisers.*' 

Held:  Error  to  exclude  the  said  written  award  from  the  jury. 
Levy  V.  Insurance  Co,,  547. 
5.  Such  written  award  being  admitted  in  evidence  the  plaintiff  would 
be  entitled  to  introduce  any  evidence,  oral  or  documentary,  tend- 
ing to  discredit  the  award  as  being  an  award  between  the  plaintiff 
and  defendant,  or  to  which  defendant  was  in  any  way  a  party.   Jd, 

INSURANCE  POLICY. 

1.  The  plaintiff  in  an.  action  on  a  policy  of  fire  insurance,  being  re- 
quired to  file  a  more  particular  statement  uf  the  nature  of  his  claim, 
files  a  statement  giving  notice  to  the  defendant  insurance  com- 
pany that  it  would  be  held  liable  for  the  full  face  of  the  policy  on 
the  specific  property  insured  thereby,  and,  in  addition,  that  it  would 
be  held  liable  for  the  amount  of  ''fixtures,"  not  insured  thereby, 
the  part  of  such  statement  giving  notice  that  the  defendant  would 
be  held  liable  for  the  amount  of  ''fixtures,'*  is  immaterial  and 
should  be  treated  as  surplusage.     Tucker  v.  Fire  Insurance  Co,,  30. 

2.  Such  statement  is  sufficient  if  it,  in  effect,  gives  notice  to  the  de- 
fendant of  the  nature  of  the  plaintiff's  claim.    Id. 

3.  Such  statement  is  not  a  part  of  the  plaintiff's  declaration  and 
cannot  be  demurred  to.  If  it  is  too  vague  or  otherwise  insufficient, 
the  remedy  is  to  object  to  the  introduction  of  evidence  under  it. 
Id, 

4.  Under  the  statement  filed  by  the  plaintiff  in  this  case,  it  was  proper 
.  to  admit  in  evidence  the  policy  sued  on.    Id, 

5.  In  an  action  upon  a  policy  of  fire  insurance,  the  plaintiff  is  not  re- 
quired to  prove  compliance  with  any  clause,  condition  or  warranty 
contained  therein,  which  the  defendant  does  not,  under  section  64 
of  chapter  125  of  the  Code,  by  a  statement  filed,  specify  plaintiff's 
failure  to  perform,  &c.     Id. 

6.  Clauses,  conditions  or  warranties  contained  in  policies  of  fire  in- 
surance, will  be  construed  most  strongly  against  the  insurer  where 
it  may  fairly  be  done,  in  order  to  avoid  a  forfeiture  or  to  permit  a 
recovery;  in  case  of  doubt  fairly  arising,  the  doubt  will  be  re- 
solved against  the  insurer;  and  where  a  clause,  condition  or  war- 
ranty admits  of  two  interpretations  equally  reasonable,  the  one 
most  favorable  to  the  insured  will  be  adopted.     Id. 

7.  In  the  absence  of  bad  faith,  the  law  requires  of  the  insured  only  a 
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reasonable  and  substantial  compliance  with  the  clauses,  conditions 
and  warranties  of  a  policy  of  fire  insurance.    Id, 

8.  Where  a  policy  of  fire  insurance  provides  that  **the  assured  shall 
take  an  inventory  of  the  stock  hereby  covered,  at  least  once  a  year 
during  the  life  of  this  policy/'  the  assured  has  a  year  from  the  date 
of  the  policy  in  which  to  make  an  inventory,  although  the  policy 
runs  for  one  year  only.    Id.,  31. 

9.  Where  a  clause  in  the  policy  of  fire  insurance  provides  that  the  as- 
sured * 'shall  keep  books  of  account,  correctly  detailing  purchases 
and  sales  of  said  stock,*' and  another  clause  in  effect,  provides 
that  failure  to  observe  such  condition  shall  work  a  forfeiture'  of 
all  claims  under  the  policy,  such  clause  requiring  the  assured  to 
keep  books  of  account,  etc.,  is  a  promissory  warranty  on  his  part. 
Id. 

10.  Where  a  clause  in  a  policy  of  fire  insurance  provides  that  the  in- 
sured, **as  often  as  required,  shall  produce  for  examination  all 
books  of  account,  bills,  invoices  and  other  vouchers,  or  certified 
copies  thereof  if  originals  be  lost,  at  such  reasonable  place  as  may 
be  designated  by  this  company  or  its  representative,  and  shall  per- 
mit extracts  and  copies  thereof  to  be  made,"  and  another  clause  in 
effect,  provides  that  no  suit  or  action  on  the  policy  for  the  recovery 
of  any  claim,  shall  be  sustained  in  any  court  of  law  or  equity,  until 
after  full  compliance  by  the  insured  with  the  foregoing  require- 
ments, such  clause  requiring  the  insured  to  produce  for  examina- 
tion all  books  of  accounts,  etc.,  is  a  promissory  warranty  on  his 
part  and  a  condition  precedent  to  his  right  of  recovery  on  the 
policy.     Id. 

11.  The  clause  requiring  the  insured  to  produce  for  examination  all 
books  of  accounts,  etc.,  as  often  as  required,  at  such  reasonable 
place  as  may  be  designated  by  the  company  or  its  representative* 
means  a  reasonable  place  in  the  locality  where  the  insured  prop- 
erty was  situated,  in  the  absence  of  conditions  rendering  such 
place  unreasonable.     Id. 

12.  A  demand  by  the  insurer  or  its  representative  requiring  the  in- 
sured to  produce  for  examination  all  books  of  account,  bills,  in- 
voices and  other  vouchers,  or  certified  copies  thereof  if  the  original 
be  lost,  at  a  city  located  about  140  miles  from  the  place  where  the 
insured  goods  were  situated,  is  unreasonable  as  to  place,  and  the 
insured  is  under  no  duty  to  comply  with  such  demand  and  his 
failure  to  comply  therewith  constitutes  no  breach  of  the  clause  of 
the  policy  requiring  him  to  produce  for  examination  all  books  of 
account,  etc.,  at  such  reasonable  place  as  may  be  designated  by  the 
company  or  its  representative.     Id. 

13.  Proof  of  loss  under  a  policy  of  fire  insurance,  is  not  evidence  of  the 
amount  of  loss,  but  is  admissible  in  evidence  for  the  sole  purpose 
of  showing  that  proof  of  loss  has  been  made,  as  required  by  the 
policy.     Id.  32. 
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14.  One  having  sufficient  knowledge  of  the  value  of  property  destroyed 
by  fire  to  speak  with  intelligence  on  the  subject,  may  testify  as  to 
his  opinion  of  its  value,  and  the  weight  to  be  given  to  his  testimony 
is  a  question  for  the  jury.     Id. 

INTERLOCK.    See  Adverse  Possession  2. 

INTEREST.     See  Action  Ex  DELICTO  1. 

IRREGULARITIES.     See  Mortgages  2. 

IRREPARABLE  INJURY.     See  Injunction  1. 

JOINT  DECREE.    See  Equity  4. 

JOINT  OWNERSHIP.     See    Embezzlement  5. 

JOINT  TENANT. 

1.     The  law  will  not  presume  a  grant  of  his  undivided  share  from  one 

joint  tenant  to  another  simply  from  mere  silent  possession  by  one 

for  a  long  time.    Logan  v.  Ward,  367. 

JUDGE. 

1.  The  last  clause  of  section  1,  of  chapter  110,  of  the  Code  of  1899. 
authorizing  the  issuance,  by  a  judge  of  the  Supreme  Court  of  Ap- 
peals, in  the  vacation  of  said  Court,  of  a  rule  to  show  cause  why 
the  writ  of  prohibition  shall  hot  issue,  is  not  unconstitutional. 
CampbeU  v.  DooUttle,  317. 

JUDGE  OP  COURT  PARTY  TO  SUIT. 

1.  A  judge  who  is  a  quasi  party  to  a  suit  in  equity  under  the  descrip- 
tion of  the  bill  filed  by  certain  named  plaintiffs  suing  on  behalf  of 
themselves  and  all  others  similarly  situated,  and  who  will  be 
bound  by,  or  has  the  right  to  come  into  the  suit  and  take  the  ben- 
efit of,  the  decree  which  may  be  pronounced  therein,  and  thereby 
derive  a  pecuniary  benefit,  is  disqualified  from  acting  as  judge  in 
the  hearing  and  determination  of  the  suit.  City  of  Orajton  v.  HoU, 
Judge,  182. 

2.  An  order  made  by  such  judge  awarding  a  temporary'  injunction  in 
such  suit  is  not  void,  but  voidabl  e,  and  the  order  cannot  be  va- 
cated or  annulled  or  its  enforcement  prevetned  by  writ  of  prohibi- 
tion on  the  ground  alone  that  the  judge  was  disqualified  by  reason 
of  interest  at  the  time  he  entered  the  order.    Id. 

JUDGMENT. 

1.  A  void  judgment  may  be  declared  to  be  void  in  any  court  in  which 
it  may  be  presented,  whether  in  a  direct  or  collateral  proceeding. 
Roberts  v.  Hickory  Camp  Coal  &  Coke  Co.  276. 

2.  Such  office  judgment  does  not  become  final  on  the  last  day  of  the 
the  next  succeeding  term  of  court,  not  having  been  previously  set 
aside,  so  as  to  bar  a  defense  thereafter,  but  the  defendants  may 
plead  to  issue  at  any  time  before  the  order  for  inquiry  of  damages 
is  executed.     Window  Glass  Co.  v.  Cameron  Class  Co.  477. 
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3.  There  can  bono  judgment  upon  a  declaration  in  which  no  one  is 
nagied  as  defendant,  and  the  action  should  be  dismissed,  unless 
the  declaration  is  so  amended  as  to  cure  this  defect.  Poling  d 
Co.  V.  Moore,  233. 

See  Action  Ex  Delicto  1;  Criminal  Law  6. 
JUDGMENT  BY  DEFAULT.     See  Damages  7. 

JUDGMENT    LIEN. 

1.  The  lien  of  a  judgment  exists,  though  execution  be  suspended  by 
the  death  of  the  creditor,  and  may  be  enforced  in  equit)'  without 
revival.     Laidley  v.  Reynolds^  414. 

2.  When  a  suit  in  equity  is  brought  in  one  county  to  enforce  a  judg- 
ment upon  real  estate  in  that  county,  and  also  on  land  in  another 
county,  jurisdiction  as  to  the  land  in  such  other  county  is  not  lost 
because,  on  the  facts,  the  court  finds  that  the  land  in  the  county  of 
the  suit  is  not  liable,  but  it  may  proceed  against  the  land  in  that 
other  county.     Id. 

JURISDICTION.  See  Corporations  2;  Equity  12,  14;  Judgment 
Lien  2;  Justices  1,  3,  4;  Receiver  8. 

JURISDICTION  TO  APPOINT.    See  Receiver  6. 

JUROR. 

1.  Upon  the  trial  of  an  action  where  a  corporation  is  a  party,  a  juror 
Is  not  disqualified  to  serve  on  the  ground  alone  that  he  is  in  the 
employment  of  a  stockholder  or  manager  of  such  corporation. 
Dimmick  v.  Wheeling  Traction  Co.^  226. 

2.  It  is  not  error  to  refuse  to  allow  questions  to  be  asked  a  juror,  when 
the  sole  purpose  of  such  questions  is  to  aid  in  the  exercise  of  the 
right  of  peremptory  challenge.    Id. 

JURY  TRIAL. 

1.  Affidavits  of  jurors  are  not  admissible  to  prove  that  the  plaintiff  in 
an  action  treated  them  to  liquor  during  the  trial  on  a  motion  to  set 
aside  a  verdict  in  his  favor  for  that  cause.     Pickens  v.  Boom  Co.j  12. 

2.  A  verdict  of  a  jury  will  not  be  set  aside  because  of  the  admission 
of  irrelevant  and  immaterial  evidence,  where  the  court  can  see  that 
such  evidence  was  not  prejudicial  to  the  party  complaining.  Tucker 
V.  Fire  Insurance  Co.,  32. 

3.  A  verdict  of  a  jury  will  be  set  aside  for  the  admission  of  improper 
evidence,  over  objection,  where  it  is  apparent  that  such  evidence 
was  misleading  and  prejudicial  to  the  party  complaining.  Foun- 
dry Co.  V.  Steel  and  Iron  Co.,  62. 

See  Argument  of  Counsel  1. 

JUSTICES. 

1.  Justice's  Courts  in  this  State  are  statutory  courts  of  limited  juris- 
diction and  are  not  courts  of  record.  Roberts  v.  Hickory  Camp- 
Coal  d  Coke  Co.,  276. 
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2.  A  justice  is  without  jurisdiction  in  an  action  brought  by  him 
against  a  defendant  who  is  a  resident  of  this  state,  but  not  of  the 
county  in  which  the  action  is  brought,  the  cause  of  action  having 
arisen  in  the  county  of  defendant's  residence.    Id. 

3.  And  in  such  case  the  justice  being  without  jurisdiction  in  the 
principal  action  acquires  no  jurisdiction  by  attachment  and  garn- 
ishment of  the  debtor  of  the  defendant  in  the  justice's  county.    Id, 

4.  The  justice  being  without  jurisdiction,  his  judgment  in  the  prin- 
cipal action,  as  well  as  that  upon  the  attachment  and  garnishment, 
is  void.     Id, 

LACHES.    See  Taxation  4. 

LATENT   DEFECTS.     See  Municipal  Corporations  1,  2. 

LIABILITY.     See  Heirs  1,  2. 

LIABILITY    OF  HEIRS.     See  Equity  13. 

LIBEL    AND  SLANDER. 

1.  Words  imputing  want  of  chastity  to  a  woman  are  actionable  per  we. 
State  y.  Clifford,  681. 

LICENSE.     See  Prohibition  1. 

LIEJNS.     See  Decree  3. 

LIMITATION.     See  Fraudulent  Conveyance  1;  Partnership  7, 

LIQUIDATED  DAMAGES.     See  Contract  1. 

LOST  INDICTMENT.     See  Indictmewt  5. 

MAJORITY  VOTE.     See  Municipal  Corporations  4. 

MALICIOUS  MAIMING.     See  Criminal  Law  1. 

MANDAMUS. 

1.  A  court  or  other  tribunal,  charged  with  the  performance  of  a  man- 
datory duty  at  a  given  term  or  session,  which  adjourns  without 
having  performed  such  duty,  may  be  reconvened  and  compelled  to 
perform  such  duty,  by  mandamus,  and  the  act,  when  so  done, 
will  be  deemed  to  have  been  performed  at  the  term  or  ses- 
sion at  which  the  law  required  it  to  oe  done.  Mann  v.  County 
Court  651. 
See  County  Courts  4. 

MARRIAGE  OF  FEMALE  PLAINTIFF. 

1.    The  marriage  of  a  female  plaintiff,  pending  an  action  brought  by 

her  for  damages  for  a  personal  injury,  is  not  cause   for   abatement 

of  the  action.     Stevens  v,  Friedman,  78. 

MECHANICS    LIEN. 

1.  A  verified  account,  filed  in  the  clerk's  office  of  a  county  court, 
under  the  provisions  of  section  8  of  chapter  75  of  the  Code  of  1899, 
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for  the  purpose  of  preserving  a^mechanic^s  lien,  must  show  on  its 
face  substantial  compliance  with  the  condition,  specified  in  the 
statute  as  the  requisites  of  such  lien;  but,  however  informal  it  may 
be,  the  lien  will  stand  if  it  shows  such  compliance.  Grant  v.  Cum- 
berland Valley  Cement  Co.  162. 

2.  When  the  basis  of  such  lien  is  work  and  labor,  and  the  recorded 
paper  shows  the  kind,  amount  and  price  thereof,  failure  to  enter 
each  month*s,  day's  or  year's  service,  as  the  case  may  be,  as  a  sep- 
arate item  of  charge,  and  credit  each  payment  as  a  separate  item, 
with  the  date  thereof,  will  not  vitiate  such  paper,  if,  on  its  face, 
it  discloses  with  reasonable  certainty  the  kind,  amount  and  ntract 
price  of  the  service  and  time  of  performance.  Itemization  in  form 
is  unnecessary,  if  it  appear  in  substance  and  effect.    Id. 

S.  To  determine  the  sufficiency  of  such  an  account  and  claim,  the  ac- 
count proper  and  the  sworn  statement  appended  to  it,  may  be  read 
together  and  considered  as  a  whole.    Id. 

4.  If  there  be  prior  liens  by  mortgage,  deed  of  trust,  judgment  and 
claims  under  the  mechanic's  lien  statutes,  on  the  property  sought 
to  be  subjected  to  a  mechanic's  lien,  it  is  not  error  of  which  the 
debtor  can  complain,  if  at  all,  to  make  the  holders  of  all  of  such 
liens  parties,  convene  them  before  a  commissioner,  adjudicate  them 
and  decree  a  sale  of  the  property  to  satisfy  them,  although  no 
controversy  as  to  the  amounts  or  priorities  of  any  of  them  is  al- 
leged.     Id. 

5.  A  substantial  compliance  with  the  provisions  of  the  statute  is  all 
that  is  required  in  the  account  and  affidavit  filed  for  record,  for  the 
purpose  of  asserting  a  lien  under  section  7  of  chapter  75  of  the  Code 
of  1899.     Rainey  v.  Coal  &  Coking  Co.  381. 

MERGER.     See  Oas  Companies  1. 

MILL  OWNER.    See  Damages  1,  2. 

MINES  AND   MINERALS. 

1.  A  conveyance  of  the  underlying  coal  with  the  privilege  of  its  re- 
moval from  under  the  land  of  the  grantor  affects  a  severance  of  the 
right  to  the  surface  from  the  right  to  the  underlying  coal  and 
makes  them  distinct  corporeal  hereditaments.  The  presumption  that 
the  party  having  the  possession  of  the  surface  has  the  possession  of 
the  subsoil  also,  does  not  exist  when  these  rights  are  severed.  Wal- 
lace V.  Elm  Grove  Coal  Co.  449. 

2'  The  owner  of  the  surface  when  the  underlying  coal  has  been  so  con- 
veyed can  acquire  no  title  to  the  coal  by  his  exclusive  and  contin- 
ued possession  of  the  surface;  nor  does  the  owner  of  the  coal  lose 
his  right  or  his  possession  by  any  length  of  non -usage.  To  lose 
his  right  he  must  be  disseized,  and  there  can  be  no  disseizin  by 
an  act  which  does  not  actually  take  the  coal  out  of  his  possession. 
Id. 
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MISNOMER.     See  Indictment  Z,  4. 

MORTGAGES. 

1,  Where  one  executes  to  the  same  trustees  two  deeds  of  trust,  at  dif- 
ferent times,  conveying  separate  lots  of  land,  to  secure  to  the  same 
person  two  distinct  debts,  and  where  default  is  made  in  the  pay- 
ment of  the  debts,  and  the  trustees  are  required  to  make  sale  of 
the  property,  they  should  sell  the  same  separately,  and  not  jointly, 
and  to  sell  it  collectively  will  be  an  irregularity  for  which  the  sale,  and 
deed  made  pursuant  thereto,  will  be  set  aside,  upon  proper  bill 
filed  for  that  purpose.  Skeara  v.  The  Traders  Building  Assoeia- 
Hon  665. 

2.  A  purchaser  at  such  sale  is  charged  with  notice  of  the  irregularity. 
He  is  bound  to  know  the  powers  of  the  trustees,  and  to  see  that 
the  sale  is  made  in  conformity  with  the  instrument  creating  the 
trust,  and  as  required  by  law.     Id. 

S.  The  grantors  will  not  be  estopped  to  set  such  sale  aside,  because 
one  of  them  was  present  at  the  sale  and  did  not  call  attention  to  the 
irregularity  and  object  to  the  sale.     Id.  666. 

MOTION.     See  Trial  2. 

MOTION  IN  ARREST  OF  JUDGMENT.     See  Criminal  Law  4. 

MOTION   FOR  NEW  TRIAL.     See  Jury  Trial  1. 

MOTION  TO  QUASH.     See  Indictment  2.  4. 

MOTION  TO  SET  ASIDE  VERDICT  OF  JURY.     See  Instructions  3. 

MULTIFARIOUSNESS.     See  Equity  1. 

MUNICIPAL  AUTHORITY— CONSENT  OF.    See  Street  Railways  5. 

MUNICIPAL  CORPORATIONS. 

1.  Liability  of  a  municipal  corporation  for  injury  occasioned  by  a 
latent  defect  in  a  street  or  road, — such  a  defect  as  the  injured 
party  could  not  have  observed  or  discovered  by  the  exercise  of  rea- 
sonable care  and  prudence — is  absolute,  and  does  not  depend  upon 
lack  of  diligence  or  care  on  the  part  of  the  corporation.  Campbell 
v.  Citg  of  Elkins,  308. 

2.  A  board  in  a  wooden  sidewalk,  laid  on  stringers  resting  upon 
smooth  ground,  not  dangerous  in  character,  so  unsound  as  to  give 
way  under  the  weight  of  a  pedestrian  and  injure  him  is  an  actiona- 
ble defect  under  the  law  of  this  state.     Id.^  309. 

3.  The  action  of  the  council  of  a  city  or  town  in  removing  from  office 
officers  who  are,  by  law,  removable,  by  such  body,  at  pleasure, 
without  notice  and  without  cause,  is  not  judicial  or  guoM-j udicial 
in  character,  although  involving  discretion;  but  only  ministerial  or 
administrative.     Campbell  v.  Dooiittle,  317. 

4.  Whenever  the  words,  "The  council  for  the  time  being  shall  by  a 
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majority  vote  of  all  the  members  elected,"  or  words  of  like  import,, 
shall  occur  in  the  charter  of  a  municipal  corporation,  relative  to 
the  members  of  the  common  council  thereof,  they  shall  be  con- 
strued to  mean  a  majority  of  the  "whole  number  of  members  to 
which  the  common  council  is  entitled  under  its  charter.  Wood  v. 
Gordon,  321. 

5.  The  action  of  municipal  authorities  in  granting  and  revoking  privi- 
leges and  licenses  in  highways,  is  the  exercise  of  delegated  police 
power,  and  is  not  judicial  in  characer.     Railroad  Co.  v.  Triadelphia, 

488. 

MUNICIPAL  GRANT.     See  Street  Railway  1,  2,  3. 
MURDER  OF  CHILD.     See  Criminal  Law  12. 

NEGOTIABLE  NOTES. 

1.  K  cashier  of  a  bank  has  no  implied  power,  merely  by  virtue  of  his 
office,  to  receive  money  for  interest  in  advance  on  a  note  owned  by 
the  bank  and  agree  to  extend  time  of  payment  and  thus  discharge 
an  endorser  from  liability.     Bank  v.  Wttzel,  1. 

2.  A  notarial  notice  of  protest  of  non-payment  of  a  note  addressed  to 
an  endorser  as  if  living,  when  the  endorser  is  dead,  if  actually  re- 
ceived by  his  administrator,  is  good  to  charge  such  endorser's  es- 
tate.    Id. 

3.  To  acquire  proof  of  protest  and  notice  of  non-payment  when  the 
same  are  averred  in  a  declaration,  they  must  be  put  in  issue  by  a 
plea  such  as  will  call  for  such  proof.     Id.  2. 

NEW   PROMISE.    See  Statute  of  Frauds  1. 

NEW  TRIAL. 

1 .  An  affidavit,  filed  on  a  motion  for  a  now  trial  on  the  ground  of 
newly  discovered  evidence,  must  show  such  facts  relating  to  its 
discovery  as  will  enable  the  court  to  see  that  it  probably  could  not 
have  been  discovered  before  the  trial  by  the  exercise  of  due  dili- 
gence. Steicart  v.  IJoak  Brothers,  173. 
See  Jury  Trial  2;  Real  Estate  3. 

NOTICE.    See  Committee  for  Insane  1;  Receiver  3,  4. 

NOTICE   OF  CONTEST.    See  Election  1. 

NOTICE  TO  DECEDENT'S  ADMR.  GOOD.     See  Negotial)le  Notes  L 

NOTICE  OF  MOTION  FOR  JUDGMENT. 

1.  A  notice  of  a  motion  for  judgment  for  money  duo  on  contract, 
under  the  provisions  of  section  0  of  chapter  121  of  the  Code  of 
1899,  need  not  bo  returned  to  the  clerk's  office  of  the  court  in 
which  the  motion  is  to  be  made,  twenty  days  before  the  com- 
mencement of  the  term  at  which  th€f  motion  is  to  be  heard.  Knor 
v.  Ilorfier,  136. 
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NOTICE  OF  MOTION  FOR  JUDGMENT— Con<»ntwd. 

2.  Such  notice  must  be  filed  in  such  clerk's  office  before  the  com- 
meucement  of  such  term,  so  that  it  may  be  docketed  under  the  re- 
quirement of  section  1  of  chapter  131  of  said  C!ode,  else  the  right 
to  have  the  motion  heard  at  such  term  is  not  acquired;  but  the 
length  of  time  between  such  filing  and  the  commencement  of  the 
term  is  not  prescribed.     Id, 

NOTICE  TO  PURCHASER.    See  Mortgages  2. 

NON-PERFORMANCE.     See  Street  Railway  3. 

NON-RESIDENCY.     See  Security  for  Costs  1. 

NON-RESIDENT  DEFENDANT.     See  Abatement  1. 

OBSTRUCTIONS.     See  Easements  1,  2,  4,  5. 

OFFICE  JUDGMENT. 

1.    Pleading  to  issue  will  operate  to  set  aside  an  office  judgment  and 

no  formal  entry  setting  such  j  udg ment  aside  is  required.   Williamson 

d  Co.  V.  Nigh  629. 

See  Judgment  2;  Assumpsit  1. 

OFFICIAL  ACTION.     See  Mandamus  1. 

OIL  LEASE    BY  CO-TENANT. 

1.  If  one  co-tenant  execute  an  oil  lease,  purporting  to  cover  the 
whole  of  the  common  property,  under  which  the  lessee  produces 
oil,  delivering  to  the  lessor  part  thereof  as  royalty,  it  is  proper  to 
require  the  lessor  and  lessee  jointly  to  make  reparation  to  the  in- 
jured co-tenant,  and  to  order  satisfaction  of  the  decree  against 
them  to  be  made  out  of  proceeds  of  the  oil  in  the  hands  of  the  spe- 
cial receiver  in  the  cause.     McNeely  v.  South  Penn  OH  Co.  439. 

2.  In  such  case,  rentals  received  by  the  co-tenant  in  possession  for 
delay  in  drilling,  under  a  provision  cf  the  lease,  constitute  no  part 
of  the  damages  and  should  not  be  included  in  the  decree,  nor  are 
they  to  be  accounted  for  as  rents  and  profits,  unless  the  lease  is 
ratified  or  acquiesced  in  by  the  oth^r  co-tenant.     Id. 

3.  A  mere  demand  for  discovery  as  to,  and  accounting  for,  such 
rentals  in  a  bill  expressly  denying  the  title  of  the  lessor  and  validity 
of  the  lease,  does  not  amount  to  a  ratification  or  adoption  of  the 
lease.    Id. 

OPPRESSIVE  CONDUCT.     See  Equity  7. 

OPTION. 

1.  Where  one  who  has  acquired  options  upon  certain  lands,  enters  into 
a  written  contract  with  another,  empowering  him,  in  the  absence 
of  the  optionee,  to  accept  the  options  and  make  sale  of  the  lands, 
and  providing  that  all  profits  shall  be  distributed  equally  between 
them,  this  is  not   a   contract   creating  a  partnership  for  the  pur- 
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chase  and  sale  of  lands,  and  does  not  entitle  the  person  so  empow- 
ered to  make  such  sale,  to  share  in  the  profits  arising  therefrom, 
unless  such  sale  be  made  by  him.     Clark  v.  Emery,  637. 

ORDER.    See  Office  Judgment  1. 

ORDER  OF  INQUIRY.    See  Asmmpsit  1. 

ORDER  OF  REFERENCE. 

1.    An  order  of  reference  made  on  a  bill,  to  the  gravamen  of  which  the 

answer    does  not   respond  by  denial,  is   not  premature.      Orant 

V.  Cumberland  VaUey  Cemefnt  Co,  162, 

OWNER  OF  SURFACE.     See  MineH  and  Minerals  2. 
OYER.     See  Declaration  1,  2. 
PAROL    EVIDENCE.     See  Deed  1. 
PARTIES.    See  Easements  1;  Pleadings  1. 
PARTIES  DEFENDANT.     See  Justices  2. 
PARTIES  TO   SUIT.    See  Mechanies  Lien  4. 
PARTICULAR  STATEMENT.    See  Insurance  Policy  2,  3,  4. 
PARTITION  OF  REAL  ESTATE.     See  Suit  in  Equity  1. 

PARTNERSHIP. 

1.  All  the  effects  of  a  partnership  are  held  in  trust  and  each  partner 
is  a  trustee,  and  also  a  cestui  que  trust, — a  trustee  so  far  as  his  own 
duties  bind  him, — a  cestui  que  trust,  so  far  as  duties  rest  on  his  co- 
partners.   McKinley  v.  Lynch,  44. 

2.  Wherein  a  partnership  for  procuring  options  on  coal  and  making 
sale  thereof,  and  the  duties  were  divided  between  the  partners,  two 
of  them  to  work  in  the  field  procuring  options  and  other  two  to  ne- 
gotiate for  the  sale  of  the  coal,  and  the  partners  having  charge  of 
the  correspondence  relating  to  negotiations  for  the  sale  thereof,  in- 
tending to  purchase  the  interests  of  one  or  both  of  the  partners 
whose  duties  were  to  procure  options,  must  make  a  full,  clear  and 
frank  disclosure  of  all  correspondence  and  negotiations  concerning 
such  proposed  sale,  otherwise  the  purchase  of  such  partner's  inter- 
est may  be  avoided  by  him.     Id. 

3.  It  is  the  duty  of  partners  towards  each  other  to  refrain  from 
all  concealment  in  the  transaction  of  the  partnership  business.  If 
a  partner  be  guilty  of  any  such  concealment  and  derive  a  benefit 
therefrom,  he  will  be  treated  in  equity  as  a  trustee  for  the  firm  and 
compelled  to  account  to  his  co-partner.     Id. 

4.  As  to  whether  or  not  a  partnership  exists  depends  upon  the  true 
contract  and  intention  of  the  parties,  as  ascertained  from  all  the 
facts  of  the  case.    And  the  true  test  as  to  whether  the  partnership 
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does  exist,  is,  did  the  supposed  partner  acquire  by  his  bargain,  any 
property  in,  or  control  over,  or  specific  lien  to,  the  profits  while 
the.y  remained  undivided,  in  preference  to  other  creditors.  If  he 
did,  he  is  a  partner;  and  if  otherwise,  not.     Clark  v.  Emery,  637. 

5.  A  case  where  the  evidence  is  insufficient  to  constitute  a  partner- 
ship.    Id. 

6.  A  partnership  is  a  contract  relation  between  two  or  more  com- 
petent persons  who  have  combined  their  money,  effects,  labor  and 
skill,  or  some  or  all  of  them,  in  a  lawful  joint  enterprise,  or  busi- 
ness, for  the  purpose  of  joint  profit.   WiUiumson  cfe  Co.  v.  Nigh^  629. 

7.  A  partnership  may  bo  formed  for  the  purpose  of  dealing  in  timber 
generally,  or  it  may  be  limited  to  a  speculation  upon  a  single  ven- 
ture, being,  like  any  other  contract  of  partnership,  an  agreement  to 
share  in  the  profit  and  loss  of  a  certain  business  transaction.  Id. 
See  Option  1;  Buit  in  Chancery  2. 

PAYMENT    BY  GARNISHEES.     See  Garnishment  1. 

PAYMENT  TO  MORTGAGEE.     See  Insurance  1,  2,  3. 

PAYMENT  OF  TAXES.     See  Taxation  3. 

PAYMENT  OF  TAXES  BY  VOLUNTEER.     See  Taxation  1. 

PAYMENT   OF  TRUSTEE.    See  Trust  Deed  1. 

PENALTY.     See  Contract  1. 

PERCOLATING  WATERS.     See  Waters  2,  4,  5. 

PERBMTORY  CHALLENGE.     See  Juror  2. 

PERISHABLE  PROPERTY.    See  Common  Carrier  2. 

PERSONAL  INJURY.     See  Municipal  Corporations  1,  2. 

PERSONAL  KNOWLEDGE.     See  County  Courts  3,  4. 

PERSONAL    PROPERTY. 

1.  As  a  general  rule,  the  burden  of  proof  rests  on  the  buyer,  who  sets 
up  a  warranty  of  quality  or  soundness,  in  the  sale  of  personal 
property,  to  establish  the  fact  that  the  warranty  was  made  and 
that  a  breach  of  it  has  occurred.     Wallace  v.  Dovglas,  102. 

2.  A  person  who  has  acquired,  under  the  provisions  of  chapter  41  of 
the  Code  of  1899,  the  right  to  have  personal  property  exempted 
from  forced  sale,  does  not  forfeit  it,  on  the  ground  of  non-residence, 
until  he  begins  to  remove  his  person  from  his  place  of  abode  in  this 
state  to  another  state  or  country,  with  intent  to  fix  his  residence  in 
such  other  state  or  country,  although  he  may  intend  to  leave  the 
state  permanently  and  has  made  complete  preparation  so  to  do  and 
delivered  his  personal  property  and  effects  for  shipment  to  a  point 
outside  the  state.     Broicn  v.  Beckicith,  140. 

3.  An  order  of  attachment  is  process  within  the  meaning  of  sections 
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23  and  24  of  chapter  41  of  the  Code,  against  which  the  right  to  ex- 
empt personal  property  may  be  exercised.    Id, 

4.  Where  a  verbal  contract  for  the  sale  of  personal  property  is  made, 
and  a  contest  arises  as  to  what  property  was  embraced  by  the  terms 
thereof,  it  is  competent  to  prove  the  price  paid  therefor,  and  the 
value  of  all  the  property  claimed  to  have  been  purchased.  Dim- 
mick  V.  Wheeling  Traction  Co.,  226. 

6.  If  a  verbal  contract  for  the  sale  of  personal  property  has  been  fully 
consummated,  and  subsequently  thereto,  and  in  compliance  with 
the  terms  thereof,  payment  of  the  purchase  price  is  made  by  check, 
taking  a  receipt  therefor,  no  langfuage  or  recitals  contained  in  the 
check  or  receipt  can  be  so  construed  as  to  alter  the  terms  thereof; 
but  where  there  is  a  contest  as  to  what  property  was  really  em- 
braced by  the  terms  of  the  contract,  and  the  check  and  receipt 
contain  recitals  defining  the  kind  and  quantity  of  property  sold, 
they  are  competent  evidence  as  tending  to  show  what  property  was 
included  in  this  sale.  Id.,  227. 
See  Special  Receiver  2. 

PERSONAL  REPRESENTATIVE.     See  Trust  Deed  2. 
PERSONALITY—APPLICATION  OF.     See  Trust  Deed  2. 
PETITION  FOR  REHEARING.     See  Equity  2. 

PLEA. 

1.     Where  a  plea  concludes  to  the  country,  and  the  formal  addition  of 
the  similiter  is  omitted,  the  parties  may  proceed  to  trial  as  though 
issue  had  been  formally  joined.     WilHamson  d  Co.  v.  Mgh,  629. 
See  Declaration  3;   Assumpsit  1. 

PLEADING. 

1.  The  parties  to  an  action  should  be  named  in  the  declaration  with 
accuracy  and  particularity.  However,  when  once  named,  they  may 
thereafter  be  referred  to  as  plaintiff  and  defendant.  Poling  dk  Co. 
V.  Moore,  233. 

2.  ''Before  a  court  should  allow  an  amended  answer  to  be  filed,  it 
ought  to  be  satisfied  that  the  reasons  for  it  are  cogent  and  satisfac- 
tory; that  the  mistakes  to  be  corrected  or  facts  to  be  added  are 
made  highly  probable,  if  not  certain;  that  they  are  material;  that 
the  party  has  not  been  guilty  of  negligence;  and  that  the  mistakes 
have  been  ascertained,  and  the  new  facts  have  come  to  the  knowl- 
edge of  the  party,  since  the  original  answer  was  filed."— jPV>w«y  v. 
Poar,  35  W.  Va.  70.     MiUer  v.  MUcheU,  432. 

See  Insurance  Policy  1,  3,  5;  Judgment  2,  3;    Fraudulent  Con- 
veyance 1. 

POLICE  POWER.     See  Municipal  Corporations  5. 

POSSESSION.      See   Quieting  Title  4;  Review  1, 
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POWER  IN  VACATION.     See  Judge  1. 

PRACTICE.  See  Bill  of  Exceptions  1;  Negotiable  Notes  3;  Insur- 
ance Policy  3,  5. 

PRESUMPTION.     See  Indictment  6;   Trusts  1;  Embezzlement  9. 

PRESUMPTION  OF  GRANT.  See  Adverse  Possession  1;  Joint 
Tenant  1. 

PREJUDICIAL  ERROR.     See  Eminent  I)omain  7. 

PRINCIPAL  AND  AGENT. 

1.  Agency  may  be  established  in  favor  of  the  principal  by  the  ad- 
missions of  the  agent,  or  by  proof  of  acts  of  the  alleged  agent,  from 
which  no  inference,  other  than  that  of  the  relationship  of  principal 
and  agent,  can  be  consistently  deduced.  Siers  v.  WUeman,  341. 

2.  Agency  of  one  person  for  the  purpose  of  paying  taxes  on  the  land 
of  another  is  sufficiently  shown  by  proof  of  his  having  paid  the 
taxes  on  the  land  for  a  long  period  of  time,  without  any  claim 
of  title  or  right  in  or  to  it  in  himself,  allowed  it  to  become  delin- 
quent for  one  year,  purchased  at  the  sale  for  such  delinquency, 
failed  to  take  a  deed  under  such  purchase,  continued  to  pay  taxes 
on  the  land  in  the  name  of  the  owner  for  another  long  period  of 
time  and  until  his  death,  and  failed  to  take  possession  thereof  at 
any  time.    Id, 

PRIVATE  ROAD.    See  Deed  3;  Easements  3. 

PRIVATE  NUISANCE.    See  Damages  3. 

PRIVILEGES  IN  HIGHWAYS.    See  Municipal  Corporations  5. 

PRIOR  LIENS.     See  Mechanic's  Lien  4. 

PRIORITY.     See  Decree  3. 

PROCEDURE.     See  Corporations  1,  2. 

PROCESS. 

1.  In  case  a  summons  is  returned  not  executed,  an  alias  writ  may 
issue;  and  if  that  be  similarly  returned  it  may  be  followed  by  fur- 
ther writs  until  service  is  made  upon  the  defendant.  OH  and  Gas 
WeU  Supply  Co,  V.  Ahner,  267. 

2.  An  alias  or  pluries  writ  or  summons,  regularly  issued,  is  the  con- 
tinuation of  an  original  valid  process,  and  not  the  inception  of  a 
new  suit  or  action.    Id, 

3.  A  return  of  service  of  process,  which  shows  that  it  was  serN'ed  by 
posting  at  the  usual  place  of  abode  of  the  defendant,  the  defendant 
not  being  found,  is  defective,  in  not  stating  that  the  wife,  or  some 
member  of  the  family  of  the  defendant,  over  sixteen  years  of  age. 
was  not  found  at  such  usual  place  of  abode.  Johnson  v.  Lud- 
wick,  464. 

See  Equity  2,  3;  Personal  Property  3;  Receiver  4. 
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PROFERT.     See  Declaration  1,  2. 

PROHIBITION. 

1.  A  writ  of  prohibition  does  not  lie  to  prevent  a  county  court  from 
granting  license  to  sell  spirituous  liquors.  The  matter  being  non- 
judicial in  nature,  and  of  administrative  or  police  regulation  in  na- 
ture, prohibition  does  not  lie  even  where  the  county  court  acts  be- 
yond its  power.      Goal  Go.  v.  County  Court  86. 

2.  In  attempting  to  interfere  with  such  action  by  prohibition,  a  cir- 
cuit court  acts  without  jurisdiction.     Campbelly.  DooUttle  317. 

See  Judge  1. 

PROOF.     See  Personal  Property  4;  Deed  6. 

PROOF  OF  LOSS  NOT  EVIDENCE  OF  AMOUNT  OF  LOSS.  See 
Insurance  Policy  13. 

PROMISSORY  NOTE.     See  Detinue  1,  3. 

PROMISSORY  WARRANTY.     See  Insurance  Policy  9,  10. 

PROPERTY  TO  BE  SOLD— AMOUNT  OF.     See  Decree  of  Sale  1. 

PROTEST  AND   NOTICE.    See  Negotiable  Notes  3. 

PUBLIC  OFFICERS  AND  TRIBUNALS.     See  Equity  14. 

PUBLIC    POLICY. 

1.  Courts  decline  to  enforce  contracts  which  impose  restraint,  though 
only  partial,  upon  business  of  such  character  that  such  restraint 
will  to  any  extent  repress  competition  and  prejudice  the  public. 
Charleston  Oas  Co.  v.  Kanawha  Gas  Co,  22. 

PUBLIC   ROAD. 

1.  A  county  court  which,  by  a  ditch  made  by  it  along  a  public  road 
for  drain^e,  collects  surface  water  and  casts  it  in  a  body  on  land, 
doing  damage,  is  liable  for  such  damage  by  reason  of  section  9,  of 
Article  3  of  the  Constitution.     Traceicell  v.  County^  283. 

PUBLIC  ROADS  AND  STREETS. 

1.  To  establish  prima  facie  the  public  character  of  a  road,  street  or 
alley,  it  is  only  necessary  to  prove  its  use  as  such  by  the  public 
and  recognition  of  it  as  such  by  the  county  court,  or  the  city  or 
town,  as  the  case  may  be,  and  such  act  of  recognition  may  be 
shown  either  by  the  records  of  the  county  court  or  municipal  cor- 
poration, or  by  proof  of  work  done  upon  the  same  by  one  who  is 
shown  to  be  the  officer  whose  duty  it  is  to  take  care  of,  work  and 
repair,  the  road  in  the  precinct  in  which  it  is  or  the  street  or  alley 
of  the  town  or  city.     Campb9lt  v.  City  of  Elkins,  308. 

2.  In  establishing  such  recognition  by  proof  of  work  done  upon  the 
road  or  street  by  such  officer,  the  amount  and  character  of  the 
work  is  immaterial,  if  it  be  such  as  to  show  clearly  that  it  was 
work  upon   the  road  or  street  for  the  public  benefit.    Id, 

Digitized  by  VjOOQIC 


Xlii  Il^DEX. 

PUBLIC    STREETS. 

1.  A  dedication  of  land  by  the  owner,  for  the  purpose  of  a  public 
street,  may  be  established  by  evidence  contained  in  a  deed  made 
by  such  owner  to  a  private  person,  in  which  the  rights  of  the  pub- 
lic are  recognized,  Town  of  Harper*s  Ferry  v.  Kaplan  dt  Bro. 
482. 

2.  As  between  the  owner  so  dedicating,  or  his  alienees,  and  the  pub- 
lic authority  claiming  the  dedication,  the  acceptance  thereof  may 
be  implied  from  the  actual  appropriation  and  use  of  the  land,  by 
such  public  authority,  for  the  purpose  of  the  dedication.     Id. 

QUIETING    TITLE. 

1.  Equity  will  entertain  a  suit  to  remove  cloud  over  the  title  to  land 
by  one  in  actual  possession  against  an  adverse  claimant  not  in 
actual  possession  who  sets  up  an  adverse  title.  Logan  v.  Ward^ 
366. 

2.  A  bill  to  remove  cloud  over  title  to  land  cannot  be  maintained, 
unless  the  plaintiff  has  both  title  and  actual  possession.  He  can- 
not rely  on  weakness  of  the  title  of  his  adversary.    Id.  367, 

3.  When  a  patent  or  deed  includes  within  the  exterior  bounds  of  the 
lands  thereby  conveyed  lands  which  are  excepted  by  such  grant 
or  deed  from  its  operation,  a  plaintiff  in  equity  suing  to  remove 
cloud  from  his  title  must  show  that  the  land  he  claims  against  the 
defendant  is  not  the  land  so  excepted.    Id. 

4.  A  bill  in  equity  to  remove  a  cloud  over  title  to  land  cannot  be  main- 
tained unless  the  plaintiff  have  both  good  title  and  actual  posses- 
sion.    WaUace  v.  Elm  Orove  Coal  Co.  450, 

RAILROADS. 

1.  When  the  trainmen  see  a  person  walking  on  a  railroad  track  they 
must  give  him  an  alarm  signal  at  such  distance  before  reaching 
him  as  will  enable  him  to  hear  it  and  get  off  the  track.  Until  such 
alarm  is  given  they  cannot  act  on  the  assumption  that  he  will  gel 
off  the  track."    Kelley  v.  Railroad  Co  216. 

RATIFICATION  OF  LEASE.     See  Oil  Lease  by  Co-Tenant  3. 

REAL    ESTATE. 

1.  When  in  a  controversy  over  the  title  to  land,  dependent  upon  the 
location  of  a  disputed  boundary  line,  there  are  no  monuments  at 
the  points  in  dispute,  and  these  points  cannot  be  located  by  meas- 
urements from  known  and  undisputed  corners  of  the  tracts  between 
which  the  line  is,  so  that,  to  render  a  verdict  for  either  party,  the 
descriptions  of  the  deeds  must  be  departed  from  in  respect  to  length 
of  lines,  a  verdict  supported  by  testimony  of  a  witness  who  swears 
ho  saw  the  monuments  called  for  at  the  points  fixed  by  the  verdict 
as  corners,  and  evidence  of  acts  of  recognition  by  owners  on  both 
sides  of  the  line  and  other  circumstances,  cannot  be  disturbed  by 
the  appellate  court  as  being  contrary  to  the  law  and  the  evidence. 
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REAL  ISSTATE—Cantinued, 

in  the  absence  of  an  admitted  or  clearly  established  controlling  fact. 
Stewart  v.  Doak  Brothers,  172. 

2.  Declarations  of  a  living  predecessor  in  title  in  disparagement 
thereof,  made  before  he  parted  with  it,  is  admissible  evidence 
against  the  party  claiming  under  him.    Id.,  173. 

3.  When  such  admissions  on  the  part  of  a  deceased  former  owner 
have  been  proved,  newly  discovered  evidence  of  like  or  similar  ad- 
missions by  another  predecessor  who  is  living,  is  cumulative  and 
affords  no  ground  for  a  new  trial,  nor  can  the  court  say,  as  matter 
of  law,  that  such  new  evidence  ought  to  produce  a  verdict  different 
from  the  one  rendered.    Id. 

RECEIVER. 

1.  A  decree  or  order  in  a  chancery  case  appointing  a  receiver,  and 
thereby  changing  the  possession  of  personal  property,  is  appealable. 
Bargain  House  v.  St.  Clair,  565. 

2.  The  appointment  of  a  receiver  is  not  a  matter  of  right.  The  power 
to  appoint  is  a  discretionary  one,  to  be  exercised  with  great  cir- 
cumspection. The  discretion  is  not  arbitrary,  or  absolute,  but 
sound  and  judicial.    Id. 

8.  There  is  no  principle  of  the  law  of  receivership  of  greater  wisdom 
and  more  firmly  established,  than  that  requiring  notice  of  the  ap- 
plication.   Id. 

4.  A  receiver  of  personal  property  may  be  appointed  in  vacation  with- 
out notice  of  the  application,  before  service  of  process  in  the  suit, 
in  cases  in  which  to  require  notice  would  be  unreasonable,  or  would 
likely  defeat  the  purpose  for  which  a  receiver  is  necessary,  and  in 
cases  of  great  emergency,  these  cases  constituting  exceptions  to 
the  general  rule  requiring  notice.     Id. 

5.  Where  notice  is  not  given,  the  bill  should,  iu  addition  to  showing 
the  necessity  for  the  appointment  of  a  receiver,  set  out  the  grounds 
which  excuse  failure  to  give  notice;  or  they  must  at  least  appear 
by  the  affidavits  filed  in  support  of  the  application.    Id. 

6.  A  receiver  may  only  be  appointed  in  a  pending  case.  A  suit  does 
not  lie  for  the  sole  purpose  of  appointing  a  receiver;  but  the  court 
must  have  jurisdiction  of  the  suit  on  some  other  ground,  before  it 
can  make  the  appointment.     Id. 

7.  The  appointment  of  a  receiver  can  not  be  made  in  vacation,  any 
more  than  in  term,  except  in  a  pending  case.     Id.,  566. 

8.  In  order  to  give  a  court  of  equity  jurisdiction  for  the  appointment 
of  a  special  receiver  under  s.  28,  ch.  133,  Code,  there  must  be  a  suit 
pending  in  such  court  involving  the  property  of  a  corporation,  firm 
or  person,  and  it  must  be  made  to  appear  in  the  case  that  there  is 
danger  of  the  loss  or  misappropriation  of  the  property,  or  a  mate- 
rial part  thereof.  Such  suit  cannot  be  maintained  where  the  basis 
of  equity  jurisdiction  alone  is  the  appointment  of  such  receiver,  but 
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RECEIVER—  Continued. 

there  must  be  equity  jurisdiction,  independent  of  the  application 
therefor.    Rain^y  v.  Freeport  Smokeless  Coal  Co,,  424. 
See  Corporations  3. 

RECORD.     See  Bill  of  Exceptions  4,  6;  Writ  of  Error  1. 

REDEMPTION.    See  Taxation  5. 

REIMBURSEMENT  OF  PURCHASER.    See  Tax  Deed  1. 

RELIEF.     See  Street  Railway  4. 

RELIEF  AGAINST  FORFEITURE.     See  Equity  5. 

REMEDY  OF  PROPERTY  OWNER.     See  Eminent  Domain  1. 

REMOVAL  OF  CLOUD.    See  Quieting  Title  1. 

REMOVAL  FROM  STATE.     See  Personal  Property  2. 

REMOVAL  OF  CITY  OFFICERS.  See  Municipal  Corporations  3; 
Prohihition   2. 

RENEWAL.     See  Appeal  1. 

RENTS  AND  PROFITS.     See  Decree  of  Sale  2. 

RES  GESTAE.    See  Evidence  2. 

RES  JUDICATA.     See  Security  for  Costs  1. 

RESULTING  TRUST.     See  Trusts  1. 

RETURN.    See  Notice  of  Motion  for  Judgment  1,  2;  Process  3. 

RETURN    OF  SALES.     See  Tax  Sales  1. 

REVERSAL.  See  Criminal  Law  5;  Decree  of  Sale  1;  Decree  1; 
Equity  3;  Final  Decree  1. 

REVIEW.  See  CertioraH  1;  Trial  Court  1;  Appeal  6,  7;  Writ  of 
Error  1. 

REVIVAL  OF  LIEN.  See  Judgment  Lien  1. 

RIGHT  OF  WAY.    See  Easements  4,  5. 

SALE  OF  PERSONAL  PROPERTY.     See  Special  Receiver  2. 

SECURITY  FOR  COSTS. 

1,  A  finding  of  non-residence  on  a  suggestion  and  motion  to  require 
security  for  costs  in  a  pending  action,  is  not  res  judicata  in  another 
action  between  the  same  parties.  Such  proceeding  is  a  collateral 
one,  not  reaching  the  merits  of  the  case.     Brown  v.  Beckmth,  140. 

SEPARATE  SALES.     See  Mortgages  1. 
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SERVICE.     See  Process  3. 
SIGNALS.     See  Railroads  1. 
SIMILITER.     See  Plea  1. 
SITUS  OF  DEBT.    See  Oarnishment  3. 

SPECIAL  RECEIVER. 

1.  Mere  irregularities  in  the  appointment  of  a  special  receiver,  ac- 
quiesced in  by  the  parties,  will  neither  deprive  such  "receiver  of 
his  compensation,  nor  the  successful  party  of  a  decree  over  against 
his  adversary  for  the  amount  thereof  when  it  has  been  allowed  out 
of  a  fund  belonging  to  the  party  so  prevailing.  Nutter  v.  Brawn>, 
238. 

2.  When,  in  a  suit  in  equity,  the  title  to  personal  property  of  such 
character  as  renders  sale  thereof  necessary  for  the  adequate  pro- 
tection of  the  rights  of  the  parties  interested,  is  involved,  the  court 
in  which  such  suit  is  pending  may  properly  appoint  a  receiver  to 
take  charge  of  it  and  make  sale  thereof.     Id. 

See  Receiver  8. 

STATUTE  CONSTRUED.     See  Election  2. 

STATUTE    OP  FRAUDS. 

1.  The  following  clause  contained  in  a  writing,  "to  secure  to  D.  S. 
Holly,  as  executor  of  the  last  will  and  testament  of  James  A.  Hol- 
ley,  dec'd.,  the  payment  of  whatever  amount  said  B.  P.  Curry  may 
owe  him  as  such  executor  on  a  settlement,**  is  not  sufficient  to  con- 
stitute a  new  promise  removing  the  bar  or  the  statute  of  limita- 
tions.   HoUy's  Executors  v.  Gurry,  71. 

STATUTE  OF  LIMITATIONS.     See  Damages  3. 

STATUTORY  ATTORNEY. 

1.  That  provision  of  chapter  39,  acts  1905,  requiring  the  corporations 
specified  to  appoint  the  auditor  as  attorney  to  accept  service  of 
process  and  n6tice,  is  not  unconstitutional.  State  v.  Petroleum  Co,, 
106. 

STREET    RAILWAY. 

1.  An  ordinance,  passed  by  the  council  of  a  town,  granting  to  a  street 
railway  company  the  right  to  lay  its  track  and  operate  its  railway 
in  the  streets  of  the  town,  and  accepted  by  the  railway  company, 
constitutes  a  contract  between  the  town  and  such  company,  vest- 
ing title  to  such  right  or  easement  in  it,  unless  the  ordinance  con- 
tains conditions  precedent,  coifipliance  with  which  is  requisite  to 
the  vesting  of  title.    RaUroad  Co.  v.  Town  of  Triadelphia,  487. 

2.  Such  right  may  be  forfeited  and  lost  by  failure  to  comply  with 
subsequent  conditions,  and,  if  the  ordinance  expressly  provides  for 
forfeiture  as  the  penalty  of  non-compliance  with  conditions  speci- 
fied in  it,  substantial  performance  of  the  contract  as  a  whole  con- 
stitutes no  answer  to  a  proceeding  to  forfeit  for  failure  to  comply 
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STREET  RAILWAY- (7<mYtntt«d. 

with  such  conditions,  however  slight  their  relative  importance  may 
be.  The  question  of  materiality  is,  in  such  case,  withdrawn  from 
the  courts  by  the  stipulations  of  the  contract.    Id. 

3.  A  street  railway  license  or  privilege  in  a  street  may  be  forfeited  for 
failure  to  lay  planks  of  prescribed  dimensions  along  the  rails  of  its 
track  in  front  of  improved  property,  if  the  ordinance  expressly 
gives  the  right  to  forfeit  it  for  such  cause.     Id. 

4.  A  declaration  of  forfeiture  of  a  street  railway  privilege  in  a  street 
by  the  council  of  a  town,  effected  by  repeal  of  the  ordinance  by 
which  the  privilege  was  granted,  pursuant  to  a  reservation  of 
power  so  to  do,  for  cause  and  after  notice,  has  not  the  force  and 
effect  of  a  judicial  determination  of  the  existence  of  cause  for  for- 
feiture and  does  not  preclude  a  resort  to  the  courts  by  the  railway 
company  for  vindication  of  its  rights.  After  such  repeal,  pursuant 
to  notice,   the  railway  company  may,  by  injunction,  prevent  the 

,  town  authorities  from  removing  or  disturbing  its  track,  if  no  cause 
of  forfeiture  existed  or  the  circumstances  shown  are  such  as  to  call 
for  the  exercise  of  equity  jurisdiction  to  relieve  from  forfeiture.  In 
so  far  as  the  decision  in  Totcn  V  -Dat?M  v.  Davis,  40  W.  Va.  4ft4, 
imports  the  contrary  of  the  foregoing  proposition,  it  is  re-examined 
and  disapproved.     Id,,  488. 

5.  Consent  of  the  Board  of  Commissioners  of  Ohio  county  to  the 
operation  of  a  street  railway  on  and  over  the  Cumberland  Road  in 
said  county  of  Ohio  does  not  confer  authority  upon  the  railway 
company,  holding  such  permit,  to  construct  and  operate  its  railway 
on  and  over  such  portion  of  said  road,  as  lies  within  the  limits  of 
the  town  of  Triadelphia  in  said  county,  without  the  consent  of  the 
authorities  of  said  town.     Id, 

SUBROGATION.     See  Insurance  1,  2,  3. 

SUBSTITUTION  OF  COPY.     See  Indictment  5,  6. 

SUBTERRANEAN  WATERS.     See  Waters  3. 

SUIT  IN  CHANCERY. 

1.  On  demurrer  to  a  bill  all  facts  well  pleaded  are  taken  as  true.  Al- 
len V.  South  Penn  Coal  Co.,  197. 

2.  Where  parties  are  sued  in  chancery  in  their  own  right  and  as  part- 
ners doing  business  in  the  firm  name  by  which  the  partnership  is 
known  a  demurrer  filed  in  the  name  of  the  firm  is  the  demurrer 
of  all  such  defendants  in  their  partnership  capacity.    Id. 

3.  If  a  bill  in  equity  shows  right  to  any  relief  a  general  demurrer 
thereto  must  be  overruled.     Id, 

SUIT  IN  EQUITY. 

1.  Where,  in  a  suit  in  equity  for  partition,  it  appears  that  the  plaintiff, 
asking  partition,  and  the  defendants,  against  whom  partition  is 
asked,  are  tenants  in  common,  joint  tenants  or  co-parceners  in  the 
real  estate  sought  to  be  partitioned,  and  as  such  compellable,  un- 
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SUIT  IN  EQVlTY-'Cantinued. 

der  the  statute,  to  make  partition,  the  circuit  court  has  power  to 
pass  upon  all  conflicting  claims  to  the  title  to  such  real  estate  of 
the  parties  so  compellable  to  make  partition.  Smith  v.  Vin^ard 
98. 

2.  Co-defendants  in  a  chancery  suit  cannot  therein  lawfully  litigate 
matters  between  themselves  wholly  foreign  to  the  matters  raised 
by  the  pleadings  and  proofs  between  the  plaintiffs  and  defendants. 
Pickens*  Ex' org  v.  Daniels  327. 

SUIT  TO  CANCEL  TAX  DEED.    See  Taxation  4. 

SURETY  ON   NOTE.    See  Negotiable  Note  1. 

SURFACE  WATERS.    See  Public  Road  1;  Waters  1. 

SURPLUSAGE.    See  Insurance  Policy  1. 

SYLLABUS  APPROVED. 

1.  Syllabus,  point  2,  State  v.  WilHams  14  W.  Va.  851,  re-afBrmed. 
StaU  V.  Clijford  682. 

See  Writ  of  Error  1. 

« 

TAXATION. 

1.  Payment  of  taxes  on  lapd  by  one  who  has  no  color  or  claim  of 
right  to  do  so  on  his  own  behalf,  inures  to  the  benefit  of  the  owner, 
if  he  elects  to  claim  it.     Siers  v.  Wiseman  340. 

2.  A  deed  taken  by  the  heirs  of  such  agent,  after  his  death,  under  the 
purchase  so  made,  vests  no  title  in  them  as  against  the  person  for 
whom  the  taxes  were  so  paid.    Id.  341. 

3.  If,  in  such  case,  the  heirs  of  the  agent  take  a  deed  under  the  tax 
purchase,  and  cause  the  land  to  be  entered  upon  the  land  books  for 
taxation  in  their  own  names,  and  to  be  dropped  from  said  books  in 
the  name  of  the  true  owner,  payment  of  the  taxes  on  the  land,  as 
so  entered  and  charged,  will  inure  to  the  benefit  of  the  true  owner 
and  prevent  forfeiture  of  his  title  to  the  state  under  section  39  of 
chapter  31  of  the  Code  of  1899,  for  failure  to  keep  his  land  charged 
with  taxes.     Id, 

4.  An  adverse  claim  of  title  under  such  tax  deed  for  less  than  nine  years 

before  suit  brought  to  cancel  it,  but  without  notice  thereof,  and 
possession  under  such  deed  and  claim  for  less  than  three  years  be- 
fore the  institution  of  such  suit,  do  not  subject  the  plaintiffs  to  the 
bar  of  laches.    Id, 

5.  A  purchaser  at  a  tax  sale  of  an  entire  tract  of  land,  owned  in  sep- 
arate parcels  by  himself  and  two  others,  one  of  whom,  at  the 
time  of  the  purchase,  contributes  for  the  purpose  thereof  more 
money  than  the  proportion  which  his  share  of  the  land  bears  to 
the  whole  tract,  with  the  understanding  and  agreement  that,  as  to 
the  parts  owned  by  the  purchaser  and  the  party  so  contributing, 
the  purchase  shall  operate  as  a  redemption,  acquires  no  title  to  the 
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TAJX  ATION—  Continued, 

land  owned  by  the  party  so  contributing,  as  against  him.  Frvm 
V.  Fox  334. 

6.  Under  section  36,  chapter  29,  Code,  town  lots  should  be  assessed  sep- 
arately. But  when  this  is  not  done,  and  several  lots  lying  con- 
tiguous are  assessed  as  a  whole,  this  is  such  an  irregularity  as  is 
cured,  after  deed,  by  section  25,  chapter  31,  Code.  Duerr  v.  Snod- 
grass  472. 

7.  Bonds  of  the  United  States  held  by   a  national  bank  as  part  of   its 

capital  cannot  be  taxed  by  the  State  or  under  its  authority.  St^ck 
in  such  bank  may  be  taxed  to  its  owner.  State  v.  Bank 
559. 

TAX    DEED. 

1.  One  who  seeks  cancellation  of  a  tax  deed  must  do  equity  by  reim- 
bursing the  purchaser  for  his  outlay  in  payment  of  taxes  and 
proper  charges.     Siertt  v.  Wiseman  341. 

2.  It  is  not  necessary  to  a  valid  tax  deed  that  the  same  description 
of  the  land  used  in  the  delinquent  list  should  be  used  in  the  return 
of  sales.  All  that  is  required  in  either  is  such  description  as  is  suf- 
ficient to  identify  the  land  and  give  notice  to  the  owner  of  the  as- 
sessment or  sale.     Dnerr  v.  Snodgrass  472. 

TAX    DEED  TO  AGENT.     See  Taxation  2. 

TAX    SALES. 

1.  The  w^ord  *'Do."  is  used  a  as  an  abbreviation  for  * 'ditto,"  and 
moans  the  same  as  that  which  appears  immediately  above;  and 
when  it  is  used  in  a  return  of  sales  of  land  sold  for  taxes,  to  desig- 
nate the  purchaser,  it  will  serve  to  do  so  if  the  name  of  the  pur- 
chaser appears  in  the  same  column  and  immediately  above  such 
word.     Duerr  v.  Snodgrass  472. 

2.  A  sheriff,  selling  lands  for  taxes,  is  required  to  sell  only  so  much 
thereof  as  will  be  sufficient  to  satisfy  the  whole  of  the  taxes,  inter- 
est and  commissions;  but  ho  is  not  required  to  certify  in  the  return 
of  sales  that  it  was  necessary  to  soil  the  whole,  or  that  he  offered 
for  sale  a  quantity  less  than  the  whole.  And  when  the  whole  tract 
or  lot  has  been  sold,  it  will  be  presumed  that  a  sale  of  it  was  neces- 
sary.    Id. 

TENANT  IN  COMMON. 

1.  The  basis  of  accounting,  between -tenants  in  common,  joint  tenants 
and  coparceners,  for  waste,  effected  by  the  extraction  of  petroleum 
oil  from  the  common  property,  under  circumstances  which  make  it 
reasonably  certain  that  the  party,  so  taking  oil,  acted  without 
fraud  and  under  the  belief  of  good  title  in  himself  to  the  whole  of 
the  property,  though  not  without  notice  of  defect  of  title,  is  the 
value  of  all  the  oil  produced  from  the  land,  less  the  whole  cost  of 
its  production,  including  the  cost  of  drilling  producing  wells. 
McNeely  v.  South  Penn  Oil  Co.  438. 
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TIMBER. 

1.  Under  a  clause  in  a  deed,  reserving,  to  the  grantor,  therein,  stand- 
ing timber  on  the  land  thereby  conveyed,  using  the  following  terms: 
"Said  first  party  J.  M.  A.  reserves  and  still  owns  ail  timber,"  &c., 
and  requiring  the  same  to  be  removed  from  the  land  within  a  speci- 
fied time,  the  grantor  does  not  hold  absolute  and  unconditional  ti- 
tle to  the  timber  so  reserved;  and  such  of  it  as  remains  unsevered, 
at  the  expiration  of  the  time  limited,  is  the  property  of  the  owner 
of  the  land.     Tadkins  v.  Huff  645. 

TITLE.     See  Real  Estate  2,  3. 

TITLE  TO  MAINTAIN.     See  Quieting  Title  2. 

TOWN   LOTS.    'See  Taxation  6. 

TRIAL. 

1  Upon  demurrer  to  evidence  by  defendant,  if  the  plaintiff's  evidence 
is  sufficient  to  sustain  his  case,  oral  evidence  of  the  demurrant  con- 
flicting with  that  of  the  demurree  is  ignored,  and  the  demurrer 
overruled,  unless  the  oral  evidence  of  the  demurrant  be  so  clearly 
preponderant  over  that  of  the  demurree  that  a  verdict  for  the  de- 
murree would  be  set  aside.     KeUey  v.  Railroad  Co.  216. 

2.  When  a  motion  is  made  to  strike  out  a  portion  of  the  testimony  of 
a  witness,  the  part  of  the  testimony  desired  to  be  stricken  out  must 
be  particularly  and  definitely  pointed  out.  Vale  v.  Suiter  dt  Dun- 
bar 3.53. 

3.  It  is  error  to  instruct  the  jury  hypothetically  upon  a  state  of  facts 
when  there  is  no  evidence  in  the  case  tending  to  prove  such  facts. 
Tjevy  V.  Insurance  Co.  547. 

See  Embezzlement  4. 

TRIAL   COURT. 

1.  A  trial  court  has  a  wide  judicial  discretion  in  passing  upon  a  mo- 
tion for  a  continuance,  and  unless  its  action  appears  to  be  plainly 
wrong,  it  will  not  be  reversed.    Miller  v.  Mitchell  431. 

TRUSTS. 

1.  Where  land  is  purchased  and  paid  for  by  the  husband,  and  the  con- 
veyance taken  in  the  name  of  the  wife,  the  ;>rma/rtfi>  presumption 
is  that  a  gift  was  intended,  and  in  such  case  no  resulting  trust  will 
arise,  unless  the  presumption  as  to  intention,  which  in  such  case  is 
one  of  fact,  and  not  of  law,  is  repelled  by  competent  evidence.  And 
the  evidence  required  to  rebut  such  presumption  must  be  clear  and 
convincing.     Johnson  v.  Ludicick  464. 

2.  But  where  land  is  purchased  and  paid  for  by  the  husband,  and  the 
conveyance  taken  in  the  name  of  the  wife,  pursuant  to  an  under- 
standing and  agreement  between  them  at  the  time  of  the  purchase 
and  conveyance,  that  the  land  is  to  be  held  by  the  wifefor  the  ben- 
efit of  the  husband,  this  creates  an  express  trust,  which  will  be  on- 
forced  in  favor  of  the  husband.     Id.  465. 
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trust  deed. 

1.  The  powers  of  a  trustee  are  limited  by  the  instrument  creating  th« 
trust.  And  where  a  deed  of  trust  is  given  to  secure  a  debt,  tbe 
trustee,  as  such,  has  no  power  to  receive  payment  of  the  debt,  and 
discharge  the  debtor,  where  the  deed  has  not  expressly  conferred 
such  power.     Miller  v.  Mitchell  432. 

2.  Where,  after  the  death  of  the  grantor,  it  is  necessary  to  invoke  equi- 
ty jurisdiction  to  foreclose  a  deed  of  trust  upon  specific  real  estate, 
given  to  secure  a  debt,  the  court  ought  to  require  the  personal  es- 
tate in  the  hands  of  the  administrator  to  be  first  ascertained,  and 
determine  how  much  of  it  is  applicable  to  the  payment  of  the  trust 
debt,  and  should  require  it  to  be  so  applied  before  it  decrees  a  sak 
of  the  land  in  satisfaction  thereof.     Id. 

TRUSTEBJ— POWER   OF.     See  Trust  Deed  1. 

TRUSTEES— REMOVAL   OF. 

1.    Equity,  by  virtue  of  its  general  jurisdiction  over  the  administration 

of  trusts,  has  power  to  remove  trustees,  for  cause.     Bargain  H&um 

v.  St.  Clair  5d5. 

TRUST  RELATION  OF  PARTNERS.     See  Partnership  1.  3. 

UNLAWFUL  ENTRY  AND  DETAINER. 

I.  The  plaintiff,  in  an  action  of  unlawful  entry  and  detainer  appealed 
to  the  circuit  court  from  a  justice's  court,  must  show  that  the  de 
fendant's  entry  was  within  the  two  years  before  the  action.  The 
record  must  show  that  fact  to  sustain  a  judgment  for  the  plaintiff. 
Karnes  v.  Johnston  695. 

UNITED  STATES  BONDS.     See  Taxation  7. 

USE  OF  STREETS.     See  Street  Railtoay  4. 

VACATION    ORDER.     See  Receiver  7. 

VENUE.     See  Garnishment  5. 

VERBAL  CONTRACT.     See  Personal  Property  4,  5. 

VBRDICt.     See  Evidence  4. 

VERIFICATION.     See  Injunction  3. 

VINDICTIVE  OR  PUNITIVE  DAMAGES. 

1.  In  actions  of  tort,  where  gross  fraud,  malice,  oppression,  or  wan- 
ton, wilful,  or  reckless  conduct  or  criminal  indifference  to  civil  ob- 
ligations affecting  the  rights  of  others  appear,  or  where  legislative 
enactment  authorizes  it,  the  jury  may  assess  exemplary,  punitive 
or  vindictive  damages,  these  terms  being  synonymous.  Maf/er  v. 
Frobe  et  al„  40  W.  Va.  246.     Stevens  v.  Friedman  78. 
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VOID  CONTRACTS. 

1.  A  combination,  the  object  of  which  is  to  obtain  sole  control  of  a 
particular  branch  of  business,  is  unlawful  by  common  law,  against 
public  policy,  and  all  contracts  for  the  accomplishment  of  this  end 
are  void.     Charleston  Qas  Co.  v.  KaTMwha  Ocu  Co,  22. 

VOID  JUDGMENT.    See  Oamiahment  1. 

WAIVER  OF  ERROR.    See  Argument  of  Counsel  1. 

WAIVER   OF  OBJECTIONS.     See  Mortgages  3. 

^^'         WANT  OF  PROCESS.     See  EquUy  3. 

WARRANTY.     See  Personal  Property  1. 

WASTE.    See  Tenant  in  Common  1. 


:» 


WATERS. 

I.     In  an  action  against  a  county  court  for  damage  from  collecting 
^  surface   water  in  a  ditch  along  a  county  road  and  casting  it  in  a 

body  upon  land,  the  rule,  as  a  measure  of  damages,  that  if  the  land 
is  worth  as  much  in  market  value  after  the  injury  as  before,  no  re- 
^: !  covery  can  be  had,  does  not  apply.    Nor  can  general  benefits  in  in- 

crease of  value  or  otherwise  from   the   construction  of  the  road 
common  to  all  in  the  vicinity  be  set  off  against  such  damages. 
deais?  TraceweU  v.  County  29!^, 

$3i<'^         2.     All  subterranean  waters  which  do  not  exist  in  a  known  and  well 
'^t^-  defined  channel  are  deemed  percolating  waters.     Pence  y,  Carney 

k'^'  296. 

3.  All  subterranean  waters  are  presumed  to  be  percolating  waters 
until  it  is  shown  that  they  exist  in  a  known  and  well  defined  chan- 
nel.   Id. 

4.  Under  the  facts  and  circumstances  api>earing  in  this  case  the  waters 
in  controversy  are  held  to  be  percolating  waters.    Id, 

5.  The  owner  of  land  who  explores  for  and  produces  subterranean 
percolating  waters  within  the  boundary  of  his  land  is  limited  to  a 
reasonable  and  beneficial  use  of  such  water,  when  to  otherwise  use 
it  would  deplete  the  water  supply  of  a  valuable  natural  spring  of 
another  on  adjoining  or  neighboring  land  and  thereby  materially 
injure  or  destroy  such  spring.    Id. 

6.  The  mere  temporary  pumping  to  a  reasonable  extent  of  percolat- 
ing water  from  a  well  being  sunk  by  the  owner  of  land  within  his 
boundary  in  good  faith  for  the  purpose  of  completing  the  well  for 
legitimate  use,  and  the  casting  of  such  water  upon  the  land  of  such 

'H^'  owner,  is  not  such  unreasonable  use  or  waste  of  the  water  as  will 

)t(  sustain  an  injunction  against  such   temporary  pumping,  notwith- 

\^  standing   such  pumping  may  temporarily  decrease  the  supply  of 

If.'  water  to  a  valuable  natural  spring  of  another  on  adjacent  or  neigh- 

.  ^  boring  land.    Id. 
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WATER  RATES  NOT  TAXES. 

1.     Water  rates  exacted  by  a  public  corporation  from  actual  consumers 

are  not  taxes,  but  merely  the  price  of  a  commodity.     City  of  Oraf- 

Urn  V.  HoUy  Judge  182. 

WITNESS.     See  Criminal  Law  10,  11,  12. 

WITNESS— COMPETENCY  OF.    See  Insurance  Policy  14. 

WORDS  ACTIONABLE  PER  SE.    See  Libel  and  Slander  1. 

WRIT  OF  ERROR. 

1.  Syl.  in  Dudley  v.  Barrett,  68  W.  Va.  235;  and  Points  1,  2  and  3,  Syl 
Traeey  v.  Coal  Co.,  50  S.  E.  (W.  Va.)  825;  and  Point  1.  Syl.  Me- 
Kendree  v.  SheUon,  61  W.  Va.  516  (41  S.  E.  909),  approved.  Parr  v. 
Currenee  523- 

2.  In  reviewing  a  judgment  in  an  action  at  law,  upon  a  writ  of  error, 
where  the  evidence  is  not  made  a  part  of  the  record,  this  Court 
will  not  consider  assignments  of  error  involving  a  consideration  of 
the  evidence,  but  will  affirm  the  judgment.  Dudley  v.  Barreit  235. 
See  Criminal  Law  8. 

WRIT  OF  INQUIRY.    See  Damages  7. 

WRITTEN    AGREEMENT— ALTERATION    OF. 

1.  If  a  written  agreement  not  under  seal,  be  altered  by  the  party 
claiming  under  it  in  a  material  part:  Held,  he  can  never  recover 
upon  the  agreement  so  altered,  nor  can  he  avail  himself  of  the  con- 
tract in  its  original  and  true  form.  Newell  v.  Mayberry,  3  I^igh 
250.     Philip  Carey  Mfg.  Co.  v.  Wai%<m  189. 

2.  The  materiality  of  the  alteration  is  a  question  of  law  for  the 
court  upon  the  admissibility  of  the  altered  agreement  in  evidence. 
Id, 

3.  Where  a  material  alteration  is  shown  to  have  been  made  after  the 
execution  of  the  agreement,  the  burden  is  on  the  party  producing 
and  relying  upon  the  agreement  to  explain  the  alteration  by  show- 
ing that  it  was  made  under  circumstances  rendering  it  lawful. 
Id. 

4.  In  the  absence  of  such  explanation  the  alteration  will  be  presumed 
to  have  been  made  by  the  party  producing  the  agreement,  or  with 
his  privity  and  fraudulently  so  far  as  the  legal  fraud  attaches  to  a 
wilful  change  of  an  agreement  by  a  party  thereto.    Id,  190. 

5.  If  such  material  alteration  appears  to  have  been  made  fraudulently 
by  the  party  producing  and  relying  on  the  agreement,  or  with  his 
privity,  such  party  cannot  recover  on  the  original  consideration  or 
demand.     Id. 

WRONGFUL  ACT.     See  Deatl%  1. 
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